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PREFACE. 


HERE is no ſpecies of publication which demands 
a more ſcrupulous accuracy than thoſe hiſtories of 
Judicial proceedings and deciſions to which the name 
of Reports has been — e eee 


The immediate province af the courts of juſtice is to admi- 
niſter the law 1 in particular caſes. But it is equally a branch 
of their duty, and one of ſtill greater importance to the com- 
munity, to expound the law they adminiſter upon ſuch prin- 
ciples of argument and conſtruction as may furniſh rules which 
ſhall ven in all ſimilar or analogous caſes. 


Such are the various modifications of which property is ſuſ- 
ceptible, ſo boundleſs the diverſity of relations which may a- 
riſe in civil life, ſo infinite the poſſible combinations of events 

and circumſtances, that they elude the power of enumeration, 

and are beyond the reach of human foreſight. A moment's 

| reflection, therefore, ſerves to evince, that it would be impoſſi- 

ble, by poſiti ive and direct legiſlative authority, ſpecially to pro- 
vide for every particular caſe which may happen. 


Hence it has been found expedient to entruſt to the wiſ- 
dom and experience of judges, the power of deducing, from 
the more general propoſitions of the law, ſuch neceſſary corol- 


laries, as ſhall appear, though not expreſſed i in words, to be 
within their intent and meaning. 


Deduction 


tion 155 dar e Lake in in a manner, a 4 the text 
of the. law. Succeeding judges receive them as fach, and, in 
general, conſider, themſelves as bound to adhere ts them no 
leſs eee) than to the expreſs dictates of the legiſlature. 


But whether a certain Geenen was ever profounced, and, 
if it was, what were the reaſons and principles upon which it 
was founded. are matters of fact, to be aſcertained and authen- 
ticated, as all other Facts: ate, by evidence. 1 | 


The law of this country: 8 1 peculiarly watchful to 
prevent the approaches of falſehood, in the oyeliigation's and 
proof of the particular facts litigated between contending par- 
ties. For this purpoſe many rules have been eſtabliſhed rela- 
tive to the competency or admiſſibility. of evidence, of all 
which the ultimate object is, to guard the avenues of belief, 
and to ſecure the minds of thoſe who are to determine, from 
N and miſtake. | 


It would be natur! to expect a caution ſtill more rigid 
with regard to the evidence of judicial proceedings and deci- 
ſions. Whether a particular act was done, or contract enter- 
ed into, by a party to a cauſe, or not, can on] y affect him and 
his opponent, or, at moſt, thoſe who become their repreſentatives; 
and ſhould that be pronounced to have happened, which in 
truth never did, third perſons would not be injured. But whe- 
ther a judgment alleged to have been delivered, was really 
delivered, and upon the alleged reaſons, may affect all perſons 
who are, or ſhall be, in circumſtances fimilar to thoſe of the 
parties to that cauſe. Yet it has ſomehow or other happened, 

that little or no care has been taken, nor any proviſions made, 
to render the evidence of judicial proceedings certain and au- 
th entic. 


The 


OO TIT REY 


The records of the"eourts are, indeed, Frame”: in ſuch a 
manner as to conſtitute indiſputable documents of ſuch parts 

of the proceedings as are compriſed in them, but it is eaſy to 
ſhew that this goes but a very . way. 


hi ths firſt place, the authority & a deciſtiön, for obviets WW.” 
IN Felt, is held to be next to nothing, if it paſſes ſub Alentio, 
without argument at the bar, or by the court; and it is im- 
poſſible from the record of a judgment to diſcover whether 
the caſe was ſolemnly decided or not. Records, therefore, 
even when they contain a ſufficient ſtate of the caſe, do not 


afford complete evidence of what i is requiſite to the future au- 
thority of the deciſion. ES 5 mh 


. But, in the ſecond place, it is well known in how few in- 
ſtances the material parts of the ſtate of the caſe can be ga- 
thered from the record. According to the modern uſage, by 
far the greater number of the important queſtions agitated i in 
the courts of law come before them upon motions for new 

trials, caſes reſerved, or ſummary applications of different ſorts. | 
In none of thoſe inſtances does the record furniſh the evidence 
even of the facts; for which, in ſuch caſes, there is no other 1 
repoſitory, nor for the arguments and reaſoning of the ou 1 
ſe] and the court in any caſe, but the collections made by re- 
porters (*). On their fidelity and accuracy, therefore, the 


evidence of a very great part of the law of England almoſt 
entirely depends. 


* of 
Ihe moſt ancient compilations of this ſort were the work 
of perſons ſpecially appointed for the purpoſe, In what par- 
ticular manner they exerciſed their function, how far the courts 
ſuperintended, or the judges aſſiſted or reviſed their labouts, no 
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* At an early period of our conſtitution, the reaſons of the judgment were ſer 
forth i in the record, but chat practice has long been diſuſed. 
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here appear; a" UE) | almoſt every a * as 8 „ 
. * involved in ſo much .obſcurity,. that 1 believe their- very - 
= names are totally. unknown. Sn 


{cr FR. 


* * 5 
| 1 


It is Ppbable, however, that the cotemporary judges, and 


h thoſe who immediately followed them, had. latisfactory rea- 
ſioons for confiding i in the accuracy of thoſe reporters, ſince their 


writings, called the 7; ear-Books, have always poſſeſſed a de- 


- 1 gree , of traditional weight and authority ſuperior to what is 
kinks,” to any e reports. bs 


SE Ihe Ab JOE 


This, indeed, is in ſome meaſure owing. to the circomſian- 


ces of their priority in point of time, excluſive of any conſi- 
deration of peculiar authenticity or excellence, the deciſions 


contained 1 in them forming the baſis of that large ſuperſtruc- 
ture of ſucceſlive determinations which now fills the library 


of an Engl lawyer. 


The ſpecial office of reporter was 3 Sou, fo hs. ago 


as the beginning of the reign of Henry VIII. and the hiſtory 


of the judicial proceedings in Weſtminſter Hall, from that time 
till now, would have been loſt in oblivion, if it had not been 


for the volantary ney of ſucceeding reporten 


The exam ple was firſt ſet 55 ſome & the ableſt judges and 


lawyers of the 16thcentury, who finding that official accounts 


were no longer taken of what paſſed in the courts of juſtice, 
were ſtimulated by a commendable. zeal for that ſcience of 
which they were diſtinguiſhed ornaments, to commit to writ- 


ing, for the uſe of poſterity, the hiſtory of the moſt impor- 


tant deciſions which took place within their practice or ob- 


ſervation. 


Thoſe eminent perſons have had a numerous train of fol- 


lowers, of different deſcriptions, who, with unequal merit, and 


various 


P R E * „ 


" various n have eonthiiths down to the preſent times, a 
5 " 4508 ſeries of decided caſes. 
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In the reign 5 Janet I. Les Chancellor Bacon procured 
5 Se revival of the ancient office of reporter, but it was ſoon 
dropped again, and does not ſeem while it continued to have 
been productive of the advantages expected from it. I know 
of no reports attributed to'the perſons then nominated to the 


office, except thoſe printed! in the name of Serjeant Hetley, 
who, as we are told in the title-page, was „“ appointed 5 55. 


King and judges for one of the reporters of the law.” Whether 
it was he or the Lord Keeper Littleton who was really the 
author of thoſe reports, (many of them being exact duplicates 
of thoſe aſcribed to Litileton,) they are far from bearing any 
marks of peculiar ſkill, information, or authenticity. 


Soon after the villiventian, an act of parliament having pro- 
hibited the printing of law books without the licence of the 
Lord Chancellor, the two Chief Juſtices, and the Chief Baron, 

it became the practice to prefix ſuch a licence to all reports pub- 
| liſhed after that period, in which it was uſual for the reſt of 
the judges to concur, and to add to the imprimatur a teſti- 
monial of rhe great judgment and learning of the author. The 
act was renewed from time to time, but finally expired in the 
reign of King William. But the ſame form of licence and teſ- 
thöcst continued in uſe till not many years ago; when, as 
the one had become unneceſlary, and the other was only a gene- 
ral commendation of the writer, and no voucher for the merit 
of the work, the judges, I believe, came to a reſolution, not to 


grant them any longer; and, accordingly, the more recent re- 
ports have appeared without them. 


I leave to others the enquiry into the reaſons why the law has 
not provided ſome method of handing down its deciſions to fu - 
ture times, more ſolemn and authentic than what is now known, 


Or 


viii » Pp R ® T MN 
or indeed ſeems ever to have exiſted ; and I proces 
to the reader the means I have em 1781 to render the fol- 


E 3 to make thera. o 


15 


dee to ſtate 


lowing reports as faithful, correct, and uſeful, as it was in my 


When ha alin angle upon hu 3 or was con- 


nected with them, there is hardly an inſtance where! have not 
been favoured in the moſt obliging manner with the pay — 
| book, as it is called; that is, a copy of the record itſelf. 


like manner, I have been ſupplied with copies of almoſt all th 


ſpecial verdicts, caſes reſerved, and material rules, affidavits, 


and exhibits. 1 have alſo had the moſt ready acceſs to conſult 


and tranſcribe whatever I thought neceſſary, in the Crown of- 


fice, or that of the cletk of the rules, as well as the caſes ſent 


from the court of Chancery, and the certificates of the court 


upon them. 


One of Ph greateſt difficulties 1 3 to encounter was, in 
obtaining a complete ſtate of the facts when the caſe came 
on in the ſhape of a motion for a new trial. I was obliged, 
on ſuch occaſions, to collect them, on the ſudden, as they were 
read from the report of the judge, and frequently without any 
previous knowledge of the cauſe. Some of the moſt eſſen- 
tial circumſtances, which had eſcaped me at firſt, 1 was per- 
haps able to recover afterwards, from the Fee made 
upon them by the counſel or the court. But then, in endea- 
vouring to catch the facts in that manner, I was in great 
danger of loſing the chain of the argument. It has been my 
ſtudy to remedy theſe inconveniencies by every aſſiſtance within 
my reach. The briefs of counſel have never been withheld 
from me; but though they are extremely uſeful and ſafe, 
where exhibits are to be ſet forth or abridged, as deeds, bills of 
exchange, policies of inſurance, &c. they cannot be reſorted 
to, but with the utmoſt caution, for the parole teſtimony in 
a cauſe. Yet even there, they have often ſerved to explain 
an 


7 R E N A 0 E. ix 


an ks or ſupply an omiſſion, in the notes 1 had Nahen 
in court. In all caſes I have had it in my power to collate 


my own notes of the evidence with thoſe of a great many of 


my friends at the bar; frequently with thoſe of the counſel 


who were concerned 1 in the cauſe, 


In conſidering . is the beſt ner hod of reporting, 1 found 
that different writers had proceeded upon Plans vu dif- 


ferent tram one another. 


Some Lave ele to all the leading caſes, a full copy of 

the pleadings, thereby rendering their work at the fame time 
a book of entries, and of reports. It was once my intention to 
have done fo, but I was difſuaded from it ” much better * 


nious than my own. 


| Some have not Kh Rated = facts at great length, but have 
given the arguments of counſel almoſt as diffuſely as they were 
delivered at the bar, diſtinguiſhing t the ſpeeches of the different 


advocates on the ſame fide, ſeparately, under the names of each. 


Others, on the contrary, have only given a very abridged 
Nate of the caſe, together with the mere point decided, omit- 


ting not only all the arguments at the bar, but alſo moſt of the 
reaſoning « of the court. 


Each of theſe two ſeo 90; has its s partizans, and each 3 
its peculiar advantages and diſadvantages. 


The firſt is more I for the younger part of the 
profeſſion; it exhibits a more complete picture of the caſe, and 


does more juſtice to the learning and ingenuity of the ſeveral 
advocatcs, 


But, on the other hand, its prolixity fatigues the attention, 
it abounds with repetitions, and often diſguſts the experienced 


*h- lawyer 
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lawyer, by a detail of elementary principles, vial arguments, 5 
and hackneyed authorities. of MER LT 


y have endeavoured to ſteer A abi. courſe between. thoſe 


two extremes. 


x, I have been particularly attentive to ſtate whatever was 


material in the pleadings or evidence ; and ſometimes, where 1 


was afraid of omitting what might be deemed eſſential, I have 
ſet forth verbatim, a caſe, a Pea, or a ſpecial verdict. 


1 have thrown niiher into one diſcourſe, the argu- 


1 ments which were uſed by all the different counſel who ſpoke 
on the ſame ſide, digeſting them in the order which ſeemed to 


me to give them the greateſt effect. In following this plan, 
as I have been often obliged to cloath the thoughts of others 
in language of my own, 6 have been rather ſolicitous to pre- 


ſerve what appeared weighty and important in point of rea- 
ſoning and authority, than anxious to retain every thing that 


was faid, But] have taken care to omit no cited caſes which 
I have found upon examination to be materially applicable to 


the point in queſtion. 


3. The Pannen of the court I could have wiſhed to give 
in the words in which they were delivered. But this I often 


found to be impracticable, as I neither write ſhort- hand, nor 


very quickly. Memory, however, while the caſe was recent, 
{upplicd, at home, many of thechaſms which 1 had left in court; 


and, by comparing, and as it were confronting, a variety of notes 
taken by others, with my own, I was frequently enabled to 


recall, and inſert in my report, material paſlages which ſhould 


otherwiſe have-loſt. Thus I have profited in ſeveral reſpects 


by the liberal communications and concurrent labours of others 


of the profeſſion, ſome of them perſons of the firſt eminence 
at the bar. I acknowledge the aſliſtance 1 have reccived from 
5 them 


P R E F A c E. N 
FT with ſatisfaction and pride. If this beck ſhould meet 
with any degree of approbation, they are fairly entitled to a 
great ſhare of it; and I ſhould with pleafure declare that ſome 
of my friends ought, almoſt as much as myſelf, to be conſi- 
dered as the authors, were it not that I might thereby ſeem 
deſirous to involve them in my reſponſibility for its imperfections. 


LT have carefully conſulted the original authors ſor all the 
caſes cited, and have beſtowed all poſſible attention to ſee the 
names and references correctly printed. 


5. To avoid unneceſſary repetition, I have omitted the fre- 
quent concluſions of © per cur. unanimiter, © unanimouſly,” 
c. and therefore I take this opportunity of mentioning, that 
the unanimity of the court is to be underſtood, in every caſe 
where. I have not 1 ſtated a difference of opinion. 


. It i is 1 wich fra reporters to give an account of dif- 
ferent ſtages of the ſame cauſe, or of arguments in the ſame caſe 
but delivered at different times, in different parts of their re- 
ports, according to tri chronological order. This ſeems to 
me to give them too Huch the appearance of being the mere 
tranſcripts « of their note-books. 1 have, therefore, thought it 
more adviſeable to bring every thing reſpecting the ſame caſe 
into one point of view, by ſtating the whole together, and 
inſerting it on the day on which the caſe was ultimately diſ- 
poſed of ; diſtinguiſhing, however, the different * of the 


cauſe, and marking the particular dates of each, 


5. It may be proper to mention the reaſon 1175 I have ſo 
rarely given any account of deciſions relative to the granting or 
refuſing diſcretionary coſts: It is, becauſe ſuch deciſions 
depend for the moſt part on particular circumſtances, and 
therefore cannot operate as. precedents or authorities on other 
occaſions. | 


8. One 
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. One or two wth Ra wy me FR come e on, at firſt, - 
in the court of Kings Bench, or elſewhere, at a time prior to 
the period to which I have confined myſelf, and one or two 
have been heard again and decided upon, in another form, or 
ſome ſubſequent ſtage, poſterior to that period. Of theſe, 
where I have been able, I'have completed the hiſtory, by ſtat- 
ing the more carly or later ET: in the notes. 


9. I have alſo printed in the notes rand og caſes which 
were either cited, or ſeemed to me applicable to the point of 
the caſe I was then reporting. For this I truſt no apology is 
neceſlary, though many of them will ſoon probably be laid be- 
fore the public, more fully and correctly, i in reports now pre- 


paring by another gentleman, and 1 8 to the period 
in which they were determined. 


10. But I am not. without 83 of meeting 
with ſome degree of cenſure for having on different occaſions 
Adiven a place, in the notes, to arguments, and obſervations of my 
= own. I truſt I have throughout avoided the appearance, as! 
Ill certainly never entertained the deſign, of diſcuſſing or contro- 
= verting the ſolemn judgments of the court. This, it is true, 
Wl was both recommended and Practiſed by Mr. Juſtice Fo/er in 
his reports, but J cannot help thinking it is very far from being 
any part of the reporter's province. At leaſt, what might be- 
come a judge of his eſtabliſhed reputation, would have been 
extremely unbecoming in me. I have merely attempted, in 
ſome places, to illuſtrate or confirm the doctrines laid down in 
the text, by authorities which have occurred to me in the 
courſe of my reading, or arguments which the ſubje& matter 
may have ſuggeſted. Sometimes, though rarely, I have en- 
tered into the conſideration of general legal queſtions; but if 
the reader is not too ſevere a critic, he will have ſome indul- 
gence for that part of the notes, as no ideas of my own have 
been ſuffered to obtrude themſelves upon him in the text. I 


OWN 
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own I chought it an unneceſſary, as 1 ſhould have felt it to be 


an irkſome reſtraint, in a work conſiſting of near 800 folio 
pages, and containing ſuch a variety of reaſoning on ſubjects 
extremely diverſified, and often highly intereſting to a lawyer, 


to confine my ſelf fo rigidly to the mere buſineſs of reporting, 
as never once, even at the bottom of the page, to have 


mentioned v what mi ght occur to my ſelf on any of thoſe ſubjects. 


11. . Toa attain in ſome degree the advantages already hinted at 


of the more conciſe ſpecies of reports, I have, after the exam- 


ple of ſome of my predeceflors, inſerted, on the margin, 


an abſtract. of the principal point or points of every caſe. 
The plan on which 1 have formed thoſe abſtracts has been, to 
ſtate the point as a general rule or poſition. This method, 


upon the whole, ſeems to be the moſt uſeful, though it has its 
ioconveniencies. Where a caſe turns upon a complication of 


facts, not likely to be ever again combined together, a propo- 
ſition including all thoſe facts, and purporting to be a general 
rule of law, has an uncouth and awkward appearance. Ho- 
ever, in ſuch caſes, I have facrificed particular propriety to 


| general uniformity. 


12. The table of matters has been framed with a view to 


render it a ſort of alphabetical Digeſt of the contents, and as! 


wiſh that on many occaſions theſe reports may fave the rea- 
der the trouble of recurring to others, J have mentioned not 


only the points adjudged i in the caſes I have reported, but alſo 
thoſe cited from prior authorities and determinations. There 


are times when this may prove of conſiderable uſe to the prac- 


tiſing lawyer. It is unneceſſary to tell the ſtudent, that he 
ug always to find leiſure to conſult the originals. 


13. In addition to the uſual index of caſes reported, I have 
prefixed another of thoſe cited or ſlated at large in the text 


or notes. If this ſhould not prove of the advantage I intend- 
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time upon it, in a manner certainly extremely dry and unen- 


IT tertaining. But 1 cannot but flatter myſelf that it will furniſn 


an uſeful Repertorium of all the important caſes that were cited 
and relied upon in the court of King's Bench during a period 
of three years, which muſt amount to a great proportion of 
the principal common law authorities. Beſides, as, in moſt 
inſtances, the material paris of the cited caſes are abſtracted i in 
ſome one of the reported caſes, and in many parts of the work ; 
ſeveral of them are obſerved upon, and explained, this index, 
by enabling the reader to bring every thing relative to the 
4 caſe under his r review at once, will ſupply him with va- 
luable Readings and commentaries youu moſt of them. 


Thus I have explakied the nature and plan of this volume: 

1 now dedicate and conſign it to the uſe of my profeſſion. If 
it has at all done juſtice to the great judicial qualities of thoſe 
who at preſent fill the Bench, it will be acceptable to my con- 
temporaries and poſterity. If I have failed in that reſpect, 
thoſe qualities are ſo univerſally felt and acknowledged, that 
no reputation can ſuffer but my own, Even with regard to 
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tion, at leaſt, cannot meet with diſapprobation; being no other 
than to render ſome ſervice to the public, by communicating 
to lawyers i in general, the fruits of my private induſtry and 
labour. The nature of the undertakipg precludes that ſort 
of ambition by which authors are ſo often animated; and my 
utmoſt aim will be attained, if 1 ſhall be found to hw merit- 
ed in any degree, the humble praiſe of uſeful accuracy: U 
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ARGUED and DETERMINED 


IN THE 


Court of Kk ING“ BENCH, 


IN 


ee Term, 


In the Nineteenth Year of the Reign of Groben Fa 


* 7 
£ 3 4 ä — 2 


— 


n 


War KER Ae others, Aſſignees of Bzan, a Bankrupt, 


and Macxznz1s, and others, Aſſignees of Cur n- 


BEAT, a e againſt WIr TER. 


Middleſex, on a judgment in the ſupreme court in 


the following words: William Witter, late of the 
pariſh of Sr. Mary le Bone, in the county of Middleſex, Eſqz was 


ſummoned to anſwer Jſaac Waller, Francis Newton and John 
Colvill, aſſignees of the eſtate and effects of Samuel Bean, a 


bankrupt, within the true intent and meaning of the ſtatutes 
made and provided, and now in force concerning bankrupts, 


and Colin Mackenzie, Thomas Bell, and Alexander Grant, aſſig- pluſage, and 


nees of the eſtate and effects of Leuis Cuthbert, a bankrupt, Se. 


that he render to them 594“. os. 4d. of lawful money of 


Great Britain, which he owes to, and unjuſtly detains from 
them. — For that whereas the ſaid Samuel „Lewis, and alſo one 


David Bean, ſince deceaſed, in the life-time of the ſaid David, 
and which faid David, afterwards, and before the ſaid Samuel 


HIS was an action of ths brought i in the county of 


Jamaica. The firſt count of the declaration was in 


Saturday, 
7th Nov. 


An action of 
debt will lie 
on a foreign 
judgment, 
and the plain- 
tiff need not 
ſhew the 
ground of the 
judgment.— 
If he con- 
clude prout 
patet per re- 
cordum, that 
is to be re- 
jected as ſur- 


the defend- 
ant cannot 
plead nul tel 


record, 


and Lewis became bankrupt, died, and the ſaid Samuel and 


Lewis ſurvived him; that is to ſay, at Weſtminſter in the county 
of Middleſex, heretofore to wit, on the laſt Tueſday in May, in 


the ſixth year of the reign of our ſovereign lord the now king, 


iq B 
* x : — 
. & 


and 


1778. 
WALKER 
againſt - 


WITT ER. 


CASES IN MICHAELMAS TERM 


= 


and in the year 1766, in a certain court of record of our aid 


lord the king, called the ſupreme court of judicature held for 
our ſaid lord the king, at the town of SF. Jago de la Vega, in 
the county of Middleſex, in and for the iſland of Jamaica, and 
within the juriſdiction of the ſaid court, on the ſaid laſt Tueſ- 


5 day of May, f in the ſaid ſixth year of our ſaid lord the now king, 


and in the year 1766, before the honourable Thomas Beach, 


Eſq; chief judge of the ſaid court, and his aſſociates then ſitting 5 
judges of the ſame court, by the conſideration and judgment of 
the ſame court, recovered againſt the ſaid William a certain debt 
of 2201. current money of the ſaid iſland of Jamaica, and alſo 
1/. 16s. 3d. for their coſts and charges by them, about their 
ſuit, in that behalf expended to the ſaid Samuel, Lewis and 
David Bean, in the life-time of the ſaid David, by the faid 
court, of their aſſent adjudged, whereof the ſaid William is con- 
victed, as by the record and proceedings thereof remaining in the 
faid court at the town of St. Jago de la Vega more fully appears. 
— Which ſaid judgment ſtill remains in that court in full force, 
unreverſed, unpaid and undatisfied ; that is to ſay, at Weſtminſter 
in the ſaid county of Middleſex ; and that neither the ſaid Sa- 
muel, Lewis and David, or either of them, in the life-time of 
the ſaid David, nor the ſaid Samuel and Lewis, or either of 
them ſince his deceaſe, nor the ſaid Iſaac, Francis, John, Colin, 
| Thomas and Alexander, as aflignees as aforeſaid, or either of them, 


have yet obtained execution of the aforeſaid judgment, and the 


faid Iſaac, Francis, Fohn, Colin, Thomas and Alexander in fact 


ſay, that the debt, coſts and charges aforeſaid, ſo recovered as 


aforeſaid, amount to a large ſum of money, to wit, to the ſum 


of 1587. 8s. 9d. of like lawful money of Great Britain, that 
is to ſay, at Weſtminſter aforeſaid in the ſaid county of Middle- 


| ſex, whereby an action hath accrued to the ſaid Iſaac, Francis, 


Fohn, Colin, Thomas and Alexander, as aſſignees as aforeſaid, to 


demand and have, of and from the ſaid William, the ſaid ſum of 


158 J. 8. 9d. of lawful money of Great Britain, parcel of the 
ſum of 5947. os. 4d. above demanded”, — Then there was a 


ſecond count in the ſame form, ſtating a like judgment of the 


court in Jamaica for 6087. and 11. 165. 3 d. colts, of Jamaica 
currency, or 455 J. 115. 7d. ſterling, being the reſidue of the 
ſum of 594.7. 05. 4d. demanded in the action. — The defendant, 


: beſides il debet, pleaded alſo to the firſt count,“ T, hat there is 


not any uch record of the recovery of the ſaid debt, coſts and 


ane i in the ſaid frſt count of the faid declaration mentioned 
| againſt 


| IN-THE NINETEENTH YEAR OF GEORGE III. = 7 
againſt him the laid William, in the ſaid court of record 6 our 4776 
ſaid lord the king, called the ſupreme court of judicature held Ke 
for our faid lord the king at the ſaid town of St. Jago de la againſt 
Vega, in the ſaid county of Middleſex, in and for the ſaid iſand . 1 
of Jamaica, and within the juriſdiction of the ſaid court, be- 
fore the honourable Thomas Beach, Eſq; chief judge of the ſaid 
court and his aſſociates, then fitting judges of the ſame court, 
as the ſaid plaintiffs have, in the ſaid firſt count of their ſaid de- 
claration alledged, and this he is ready to verify ; wherefore”, 
Sc. — There was a ſimilar plea to the ſecond count. — Upon 
the nil debet, the plaintiff took iſſue, and the trial coming on at 
the ſittings in Weftminſter Hall after Eaſter term 1778, a verdict 
was found for the plaintiffs.—To the pleas of nul tiel record, the 
plaintiffs replied, that there was ſuch record, &c. (in the words 
of the pleas) © and this they the ſaid plaintiffs are ready to 
verify by the ſaid record; and thereupon a day is given to the 
faid plaintiffs on, &c. to come before our ſaid lord the 
wherever, &c. to produce the ſaid record, and the ſame. day is 
given to the ſaid defendant.“ 
In 7. rinity term, 18 Geo. 3. theſe iſſues in law came on to be 
argued; —The judgment on which the action was brought hav- 
ing been brought into court, under the ſeal of the court of 
Jamaica. 
The Sollicitor General and Dunning for the plaintiffs; ; "0 
ham, Bower and S. Hey odd for the defendant. The caſe ſtood 
over till this day, when it was again argued by the ſame counſel, 
For the defendant ſeveral grounds were taken.—It was con- 
tended that an action of debt could not be maintained on a 
judgment in a foreign court; or that if debt would lie, yet it | 
could not be maintained as on a ſpecialty, but that the con- 
ſideration of the judgment ought to be ſhewn in the declara- 
tion, That if this judgment were to be conſidered as a ſpe- 
cialty, the court had no juriſdiction, becauſe actions on judg- 
ments are local, and muſt be tried in the county where the 
judgment is given — Theſe objections, if ſucceſsful, would have 
entitled the defendant to an arreſt of judgment on the verdict 
found for the plaintiff on the 24 debet. On the iſſues joined on 
the nul te] record, it was inſiſted that there muſt be judgment 
for the defendant, becauſe the judgment in Jamaica was not a 
record in the proper legal ſenſe of the word. 
For the plaintiffs it was ſaid, that it is an eſtabliſned maxim, 
that where indebitatus afſumpſit will lie, debt will alſo lie; and 
that this court had determined in the caſe of Gr ans for dv. Hihite 
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It was an action of indebitatus gſſumpſit, 
brought by Crawford as adminiſtrator of one 
Hargrave, in which he declared, that the | 


| awarded to be paid by the ſaid defendant to 


CASES. IN MICKABLMAS TERM. 


ral (a), [1} that indebitius afſumpft may be waintaied on a 
foreign judgment.— That it was alſo determined in that caſe, 
that the judgment is, of itſelf, prima 1 facie evidence of the debt, 
and therefore the plaintiff is not bound to ſhew any other con- 
ſideration.— That in Sinclair v. F raſer (6), which was an ap- 
peal from the court of ſeſſion in Scotland to the houſe of lords, 
in the caſe of an action brought in that court on a judgment in 
Jamaica, it was laid down as a general principle, that ſuch a 
judgment is prima facie evidence of a debt, though it is com- 
petent to the defendant to impeach the juſtice of the judgment, 
by ſhewing it to have been irregularly or unduly obtained. 
That the plea of nul tiel record was abſurd, and that the judg- 
ment ought to be the ſame as if there had been no ſuch plea. 

Upon this, and the former occaſion, were cited (among other 
authorities) beſides Crawford v. Whittal and Sinclair v. Fraſer, 
the caſes of Olive v. Gwin 00. Orway | v. r (4), and 


Campbell v. Hall (e). 


— 


[1] The cage of Cc d v. Whittal was 


argued and determined in B. R. H. 13 G. 3. 


defendant was indebted to him, as admini- 
ſtrator, in the ſum of 747 J. ſterling, for 
-6904 rupees, 10 annas, and 9 pice, of cur- 
tent money of Bengal in the Eaſt Tudics, by 
a certain judgment of the honourable the 
mayor's court at Calcutta, at Fort William 
in Bengal aforeſaid, holden before, Ec. be- 


fore that time, viz. on, Cc. adjudged and 


the ſaid plaintiff, as adminiſtrator as afore- 
ſaid, for a certain demand of the ſaid plain- 
tiff, as adminiſtrator as aforefaid, fued and 
proſecuted inthe {ame court, of 5801 rupees, 
Ac. together with intereſt due thereon from, 
Ec. till, Oc. at the rate of, Tc. being, Ac. 
current money of Bengal aforeſaid, and coſts 
of ſuit being, Cc. making together the ſaid 
ſum of, 6904 rupees, &c. which ſaid judg- 
ment is in force and unſatisfied. And which 


0 K 13 Geo. 4. „ . 
(0) Cited in the dutcheſs of Xing fhon's 
 -aale, p. 04. 


Lord MANSFIELD now, and o on the "RY 1 d. that 
the plea of nul tiel record was 
n. had called the N a nd, yet * the ad- 


Laid 8954 rupees, We, at the time of reco- 
vering the ſaid judgment, were and yet are 


| indebted, the defendant afterwards, in can- 


here were other counts to the like efﬀec3 ; 


been ſhewn. — The caſes of Duplein v. De 


(e) T. 1658. Hard. 118. 
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improper. — That though the 


ditionel 


of the value of the ſaid 747. z and being ſo 
ſideration of the premiffes, undertook to pay. 


ſome of them ſtating the ſum only in E- 
India money,—ſome varying the amount, 
and ſome ſtating the judgment without add- 
ing, “ for a certain demand, c. — The 
defendant demurred ſpecially to this decla- 
ration, and a" un auſe, that there was 
no profert of the letters f adminiſtration.— 
It was argued on Fagſda) the gth of Febru- 
ary by Mr, Fearnley for the defendant, and 
Mr. Mansfield for the plaintiff. —Two points 
were made for the defendant : 1, That aſ- 
ſigned for cauſe of demurrer ; 2. An objec- 
tion to the /ub/ance of the declaration, wiz. 
that the grounds of the judgment abroad, 
and the cauſe of action there, ought to have 
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Rowen (F), and Bowles v. Bradſhaw (g), 
(which was indebitatus aſumpſit on a judg- 
ment 
(4) E. 11 G. 2. B. R. 2 Str, 22633 
(e) M. 15 C. 3. B. R. 
J) 2 Fern. 540. 
C M. 22. Geo. 2. MSS. 
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Jitional words in the declaration, it was clear they did not 
mean that ſort of record to which implicit faith is given by the 
courts of Weſtminſter Hall. They had not miſled the court, 
nor the defendant, for they ſpoke of it as a record of a court 
in Jamaica. The queſtion was brought to a narrow point, for 
it was admitted on the part of the defendant, that indebitatus af- 
ſumpfit would have lain, and on the part of the plaintiffs, that 
the judgment was only prima facie evidence of the debt. That 
being fo, the judgment was not a ſpecialty, but the debt only 
a ſimple contract debt, for aſſumpfit will not lie on a ſpe- 
ccialty. The difficulty in the caſe had ariſen from not fixing 
accurately what a court of record is in the eye of the law. 
That deſcription is confined properly to certain courts in 


1778. 
— 
WALKER 

againſt 
WITTER. 
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| doubted ; 
brought on judgments in foreign courts ; 
the judgment is a fufficient conſideration to 


England, and their judgments cannot be controverted. 
reign courts, and courts in England not of record, have not 
that privilege, nor the courts in Wales, Sc. but the doc- 


Fo- 


were cited. As to the firſt point, the court 
ſaid, that profere of the letters of admini- 


ſtration was unneceſſary; becauſe, in this 


action, the plaintiff had no occaſion to have 
deſcribed himſelf as adminiſtrator. Second 
point; Aſton Juſt. The declaration is ſuffi- 
cient; we are not to ſuppoſe it an unlawful 
debt. —Aſoburſt, Juſt. I have never ſeen this 
I have often known affuntpfet 


ſupport the implied promiſe, — Judgment 
for the plaintiff. In the cafe of Sinclair v. 
Fraſer, an action had been brought by Si- 
clair in the court of ſeſſion in 
a judgment of the ſupreme court in Jamatca. 


coiland, upon 


plaintiff was bound to prove before them 
the ground, nature, and extent, of the de- 


had been obtained. But, upon an appeal 
ciſion of the court below, pronouncing the 
following ſpecial order of reverſal: „ It is 
declared, that the judgment of the ſupreme 
court of Jamaica ought to be received as 
evidence prima facie of the debt, and that 


it lies upon the defendant to impeach the 


_ Jakice thereof, or to ſhew the ſame to have 


been irregularly or unduly obtained: It is 
therefore ardered and adjudged, that the 


ment in the court of Exchequer in Ireland 


The court of ſeſſion determined that the 


mand on which the judgment in Jamaica 


to the houſe of lords, they reverſed the de- 


dad ſeveral interlocutors complained of be, 
and the ſame are hereby reverſed*? (5).— 

While the caſe of Walker v. Witter was 
depending a writ of error was to have been 
argued in the Zxchequer chamber, in a cauſe 
of Plaiſtow v. Van Uxem, which is the laſt 
caſe that has ariſen upon this queſtion rela- 


tive to foreign judgments. It was an ac- 


tion of indebitatus aſumpſit in B. R. on a 


judgment in a court called the court of or- 


dinance at Gent. The plaintiff Fan Uxem 
had a verdict id judgment upon the ſecond 
count of his declaration, which only ſtated 
that the defendant was indebted to the plain- 
tiff in, Cc. upon and by virtue of 2jud gment 
obtained in the ſaid court; „ and being 
ſo indebted,” Sc. without ſaying any thing 
of any demand for which the judgment was 
given. Mr. Bearcroft had moved the court of 
B. K. in arreſt of judgment, but was refuſed 


8 
42 222 


9 


— — 


a rule to ſhe cauſe.— The plaintiff in error 


alligned for errors, ſpecially, That it did not 
appear by this ſecond count upon what 
account the judgment abroad was given ; 
and that it did not appear that it was given 
on account of any juſt debt, or for any other 
good and ſufficient cauſe of action. — The 
cauſe was ſet down for argument on the 
26th of June, T. 18 Geo. 3. but no body 
appeared to argue on the part of the plain- 
tiff in error; and the judgment was aftirm- 


ed of courſe. 


((* 4 h Mar 5 1771, Cited in the Putcheſs of King ten's Trial, p. 64. 


Sd trine 
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1778, trine in the caſe of Sinclair v. Fraſer, was unqueſtionable, 
F Foreign judgments are a ground of action every where, but they 
againſt are examinable. He recollected a caſe of a decree on the chan- 
Wrrrssz. cery fide in one of the courts of great ſeſſions in Wales, from 
Which there was an appeal to the houſe of lords, and the de- 
cree affirmed there; afterwards a bill was filed in the court 
of chancery on the foundation of the decree ſo affirmed, and 
Lord Hardwicke thought himſelf entitled to examine into the 
juſtice of the deciſion of the houſe of lords, becauſe the origi- 
/ nal decree was in the court in Wales, whoſe deciſions were 
clearly liable to be examined. (He alſo mentioned a caſe on 
the mortmain acts to the ſame purpoſe)—Debt may be brought 
; for a ſum capable of being aſcertained, though not aſcertained i 
at the time of the action brought, — (It had been faid at the bar, 
that the value of Jamaica currency was fluctuating and uncer- 
ain) It is not neceſſary that the plaintiff in debt, ſhould re- 
N the exact ſum demanded. e 
W1LLEsS Juſtice of the ſame opinion. 4 
' AsHHURST Juſtice of the ſame opinion. — He aid that in 1 
indebitatus aſſumpſit on a foreign judgment, the judgment is 
ſhewn as a con/ideration ; and wherever indebitatus Mun can 
be maintained, debt will lie. 1 
BurLER Juſtice of the ſame opinion. —He obſerved that all | : 
the old caſes ſhew, that whenever indebitatus aſſumpfit is main- 3 
tainable, debt alſo is. Till Slade's caſe, a notion prevailed 
that on a ſimple contract for a ſum certain, the action muſt be 
debt: but it was held in that caſe, that the plaintiff had his 2 
election either to bring aſſumpſit, or debt. By the arguments 
in Vaughan (a), it ſeemed the doctrine. of Slade's caſe was not $ 
approved of at firſt, and from the manner in which the ſtatute il 
of 3 Fac. 1. c. 8. was penned, it was probable the action of 1 
aſſumpfit was not then much in uſe in ſuch caſes. Afterwards, 
however, it had become very general, and that was the reaſon 
why we meet with no inſtances in the books, of debt brought 
on foreign judgments. As to the point that the judgment 
| was not a record, and that the defendant muſt have judg- 3 
* ment on the pleas of zul fiel record, there was no foun- il 
dation for it, becauſe it was ſtated to be a judgment of a 
court in Famaica. As ſuch, it was to be tried by the coun- 
try, (as it might have been in this caſe on the zil debet) 
and not by the court. The prout patet per recordum in the 
declaration, was abſurd and might be rejected, and the plea 
of nul tiel record was a mere nullity, The plaintiffs had done 
- © Tight 2 
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IN THE NINETEENTH YEAR OF GEORGE III. 


right to ſtate the judgment in the manner they had done, be- 
| cauſe that was matter of deſcription. 


Jup@MENT for the Plaintiffs, 


SruesoNn and others, again/} ForNs on and others. 


HIS was a caſe reſerved for the opinion of the court, on 
an action of debt, on a bond. — The cauſe was tried be- 
fore Mr. Baron Eyre at the laſt aſſizes for the county of Eyex. 


I 


The ſubſtance of the pleadings was as follows : — The plaintiffs 


having declared in the uſual form, the defendants craved oyer of 
the condition of the bond, which was in theſe words; — © Whereas 


*« Jemima Waſs of Wickham, St. Paul aforeſaid, ſingle woman, 


* hath by her voluntary examination taken upon oath before Charles 
% Hurrel Eſq; one of his Majeſty's Juſtices of the peace in and 


« the ſaid childis likely to be born a baſtard, and to be chargeable 
* to the ſaid pariſh of Wickham St. Paul, and that James Jobnſon, 


& Fohn/on, his heirs, executors, or adminiſtrators, do, and ſhall from 
* time to time, and at all times hereafter, fully and clearly in- 
* demnify, aud ſave harmleſs, aswellthe above named churchwargdens 
« end guerfeers of the poor of the ſaid parith of Wickham St. Paul, 
« and their ſucceſſors for the time being, asalſo a/l and ſingular the 


© other pariſhioners aud inhabitants of the faid pariſh of Wickham 


&« Sf. Paul which now are, or hereafter ſhall be for the time being, 


charges whatſoever, for or by reaſon of the birth, education, and 
© maintenance of the ſaid child, and of and from all actions, ſuits, 
** troubles, and other demands and charges whatſoever touching and 


concerning the ſame; — Then this obligation to be void, 
© otherwiſe to remain in full force.” — They then pleaded that, 


after the execution of the bond, and after the woman had de- 
clared that ſhe was with child, that the child was likely to be 
born, a baſtard, and to. be chargeable to the pariſh of Wickham 
St. Paul, and that Jobnſon was the father, ſhe removed herſelf 
voluntarily from Wicibam St. Paul, to the pariſh of Gneſting- 
thorpe, and was there delivered of the fame baſtard child, by 


Gueſtingthorpe, and was not, nor at any time ſince it's birth had 
been, chargeable to or lawfully fectled i in the pariſh of N. ickham 
: (oy 


< above named, wheclwright, is father of the ſaid child; Now 
* the condition of the above obligation is ſuch, that if the ſaid James 


* of and from all manner of coſts, taxes, rates, aſſeſſments and 


reaſon whereof. the ſaid child was lawfully ſettled in the pariſh of 


. 
I 8, 
7 


WALKER 
_ againſt 


- WITTER. 


Friday 13th 
November. 
When a baſ- 
tard having a 
different ſet- 
tlement from 
the mother, 
lives with her 
for nurture, 
the pariſh 
where the 
baſtard's ſet- 
tlement is, 
muſt maintain 
It. 


* for the ſaid county, declared herſelf to be with child, and that 


1778. 


SIMPSON 


_ againſt 
Jonxsox. 


CASES IN MICHAELMAS TERM 


St. Paul; and that if the abovenamed churchwardens and over- 
ſeers of the pariſh of Wickham St. Paul, and their ſucceſſors 
for the time bein g, and the pariſhioners and inhabitants of the 
ſaid pariſh or any of them for the time being, had, at any time, 


from the making of the bond, been damnified by reaſon of the 
birth, education, and maintenance of the child, or by reaſon of. 


any action, ſuit, trouble, and other charge whatſoever touching 


the ſame, they had been ſo damnified of their own proper and 


voluntary acts, and wrongs, and againſt the will of the ſaid 
Johnſon the reputed father of the ſaid baſtard child. The 
plaintiffs replied, that the pariſh of Wickham St. Paul, before, 
and at the time of the birth of the child was, and ſtill continued 


to be the place of the mother's legal ſettlement, and that, ſoon. 


after her delivery, ſhe returned to Wickham St. Paul, and brought 


the child with her, to be there nurſed and nurtured, that the 


child had remained there ever fince, being ſtill under three years 
of age, and that from the return of the mother with the child, 
till the bringing the action, neither Johnſon, nor any other per- 


ſon on his behalf, had found any proviſion for the child ; by 
reaſon whereof the inhabitants and pariſhioners of Wickham 


Sr. Paul during that time, leſt the child ſhould die for want 


of neceſſary food and nurture, were forced to expend, and did 
expend, the ſum of, &c. in providing neceſſary food for the ſaid 


child, and ſo were, otherwiſe than of their own wrong, damni- 
fied by reaſon of the maintainance of the ſaid baſtard child. 


ants and pariſhioners of Wickham St. Paul had laid out the mo- 
ney mentioned in their replication, of their ewn wrong, and 
were damnified of their own wrong; on which rejoinder, iſſue 


was joined. The Jury found a verdict for the plaintiffs, with 


one ſhilling damages. The facts, as ſtated in the caſe, were theſe: 
The defendant Johnſon being apprehended by virtue of a warrant 


under the ſtatute of 6 Geo. 2. c. 3. gave the bond in queſtion to 


indemnify the pariſh of Wickham St. Paul. Afterwards Jemima 
Waſs was delivered of the child mentioned in the pleadings, 


which was born a baſtard in the pariſh of Gueſtingthorpe. 


After her delivery, ſhe returned to the pariſh of Wickham St. 
Paul, where ſhe was legally ſettled, carrying her child with 
her, in a ſtate of perfect health, and received one ſhilling and 


fixpence per week from the plaintiff Simpſon, one of the over- 


ſcers of the poor of the pariſh for the maintainance of herſelf 
and ber child. No demand was made at any time on Johnſon, 
who 


The 
defendants in their rejoinder ſaid (as before) that the inhabit- 


N 


1 
8 


7" 5 
Peckham for the plaintiffs 


SER 


ns 
ci 


—. 


«« dren under ſeven years of age, who are 
cc 


cc 


the place of the mother's ſettlement, but 
whoſe own ſettlement 1s in another pa- 
riſh, are to be maintained by the pariſh 


cc 
cc 
"cc 
and from whence they are irremoveable, 
cc 
came on, and was determined in the court 
of B. R. in H. 17 Geo. 3, in the caſe of 
* The King v. The Inhabitants of Hemlington. 
Elizabeth, a ſingle 
woman, with her child Mary, went un- 
der a vertificate, from Hemlingtm to Dar- 


The cafe was this: 


lington, in which laſt pariſh ſhe had two 


abie,—An order being thereupon made for 
the removal of her and Mary to Hemling- 
ton, ſhe took the two children who were 
born in Darlington with her, they being both 
under the age of emancipation.—Two ]ul- 
tices made an order on the pariſh of Dar- 
lington for the maintenance of the two 
children born in that pariſh 5 which order, 
upon an appeal, was quaſhed. Mr. Da- 
venport ſhewed cauſe in ſupport of the or- 
der of ſeſſions. After mentioning the caſes 
of Mang ford v. Brandon, and others ſtated 
in Burn, (i) he made ſimilar obſervations 
upon them, to thoſe which are to be found 

in Burn's note, viz. that what had been 


(i) 3 Burn's Juſt. p · 336, 337. 13th Za. 


cw 


I q] This queſtion, wzz. © Whether chil- 


living with their mother for nurture, at 


Where the mother lives and is ſettled, 


or by the pariſh where they are ſettled ;” 


baſtard children, and there became charge- 
9 | _—_—_— 


| 


N THE NINETEENTH YEAR OF GEORGE III. 
'who lived in the adjoining pariſh of Gueſtingthorpe, but a de- 
mand was made by Simpſon on Robert Dolbey (one of the co- 
.obligors) to defray the expence above ſtated, which he refuſed 
to do. Laſtly, there was no order made by a Juſtice or Juſtices 
of the peace, directing the allowance of one ſhilling and ſixpence, 
or any other ſum, to be made by the pariſh officers of J/ic&han 


Rous for the defendants. 


5 


The court were ſo clearly of opinion with the defendants, that 
they would not hear their counſel. — Lord Mansfield ſaid that 
'the payment by the pariſh officers of MWicſębam was doubly vo- 
luntary: Firſt, becauſe there had been no order upon them to 
pay; and ſecondly, becauſe they were not liable to maintain 
'the child, but the pariſh where it was born, and that they 
ſhould have applied to the officers of that pariſh [2]. 
Jup6:1ENT for the Defendants. 


BEAN 


ſaid in thoſe caſes relative to the preſent 
queſtion, was only matter of argument, the 
point in diſpute in all thoſe caſes having 
been the ſettlement, not the majutenance.— 
He mentioned that Burn, in another place, 
(4) ſeemed fully of opinion, that the pa- 
Tiſh of the mother is liable; and contend- 
ed, that it was contrary to the ſpirit and 
intention of the 18 EI. c. 3. to burthen the 
pariſh where baſtards are born with their 
ſupport.— That the inconvenience of ſuch 
a practice would be very great, in many 
caſes where the two pariſhes might be ſitu- 
ated at oppoſite extremities of the kingdom. 
— That there is no ſtatute which gives the 
Juſtices any authority to maize an order for 
the maintenance of children on apariſh where 


they do not actually reſide.— That there are 


only two inſtances where a power of that 


nature is veſted in juſtices, wiz. 1, Where 
it is neceſſary to aſſeſs one pariſh in aid of 
the poor rate ef another; and 2. In the 
caſes of paupers 1mproperly removed.— 


That it would be much more expedient, 


that the pariſh which is bound to maintain 


the mother, ſhould alſo maintain, as caſual 


poor, the children which ſhe had a right to 
bring with her, and which could not be 


taken from her before the age of ſeven; 


and that he had been informed, that the 


practice had been conformable to what he 


contended for. Mr. Wallace was going to 


anſwer 


(4.) p. 326. 
WT | 
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SIMPSON | 


againſt 
Jounson, 


* 


A warranty 
on the mar- 
gin of a poli- 
cy muſt be 


| firidtly fol- 


1 


lowed as 


much as if 
written in the 
body of the 
initrument. 
46 51 

Inirty /ea- 
7 N beſides 
paſſengers, 


where the ſettlement of the nurture child is, 


CASES IN MICHAELMAS TERM 


anſwer Mr. Davenport, but the court ſtop- | 


ped him, and aid that the point was clear 
and ſettled. —Lord Mansfeld. Mr. Daven- 
port has cited no authorities in ſupport of 
Dr. Burn's propoſition, and there are many 
againſt it; ViR. © Rex v. St. Giles's in the 
Fields (I), Rex v. V. ang ford (n), and Rex 


Y. Saxnundham (m), which is directly in 


point. The practice is alſo agreeable to 


thoſe caſes.— Aſton Juſt. cited another caſe 


where it was directly held, that the pariſh 


ſhall maintain it. — Judgment to quaſh the 
order of ſeſſions and confirm the original 
order by which the pariſh of Durlington was 


charged. The caſe of Saxmundham is very | 


ſhort in Forteſcue (u), and the point is 
merely ſtated as a poſition, without the facts 
or orders, or the reaſoning of the court. 


But the caſe of the inhabitants of Sherman- 


bury v. Bolney (o), which Mr. Dawenport 
mentioned in his argument, was exactly 
the ſame with the preſent, for there can be 
no diſtinction (as to this queſtion) between 
baſtards and legitimate children, who have 


a different ſettlement from their mother. | 


In that cafe, a woman with three children, 
all under ſeven, being ſettled in Shermand- 
bury, married a perſon ſettled in Bolney. 
After the marriage, the mother and the three 
children were ſent to Belney. The pariſh of 
Shermandbury, before the marriage, allow- 
ed three ſhillings per week for the three 
children; and the payment being diſcon- 
tinued after the marriage, on complaint of 
15 pariſh of Bolney, two Juſtices made an 


H.-F, 6 U 7 Geo. 2. 8 Settl. Caſes 
No. 2. 


afterwards the court of B. R. confirmed the 
| order of the Juſtices. And the court ſaid, 


“ ſtatute for the relief of the poor, and 
there is no reaſon that Shermandbury 
„ ſhould be diſcharged of the children by 


But the caſe of Shermandbury v. Bolney ſhews, 


order, on the complaint of the pariſh offi- 


| inconvenience when the two pariſhes ; are at 


ſimilar to what 15s experienced on appeals 


perhaps the pariſh officers, in whoſe behalf 


(1) 12 Pill. z. Portsf 307. 


BEAN qgainſt STU PART. 


HE plaintiff inſured the ſhip called the Martba, at and 

from London to New York, 
from a day ſpecified; and, on the 
« Eight nin 
ters, fix ſix-pounders on her upper decks, thirty ſeamen be- 
The ſhip ſailed from the Downs on the 
iſt of March, and was taken on the 1oth, by an American 
privateer and was ſent, with a prize-maſter.on board, to make the 
120455 wmirty perſons belonging to the ſhip's company, including ccok, ſurgeon, boys, &c. 


written theſe words 


Ades paſſengers.” 


order that Shermandbury ſhould continue to 
pay the three ſhillings. The {i ions, and 


*© This caſe is within the equity of the 


te their mother's marriage.” This caſe is 
cited in Bott from Carthew, but for another 
point. It has been ſuppoſed that there 
might be difficulties in obtaining and en- 
forcing an order, in a caſe like the preſent, 


that the Juſtices of the county in which the 
pariſh liable is ſituated, ought to make the 


cers of the pariſh where the mother lives. 
The order in the caſe of Hemlington was 
probably made in the ſame manner. The 


a preat diſtance from each other, 1s only 


brought on removals from pariſhes at a great 
diſtance. As to the method of enforcing 
the order, it may be done by indictment, ar 


it is made, might maintain a ſpecial action 
of aſſump/it againſt thoſe upon whom it is 
made, Vide Rang v. Green, B. R. M. 17 Geo. 
3. where the court held, that when per- 
ſons acting under a private act of parlia- 
ment, make an order by authority of ſuch 
act for the payment of money, the law 
raiſes an afſumpfit. The ſame reaſon muſt 
hold in the caſe of a public act. 


G „ uh © ot av hs 


Tn Tranſcribed by Bott, p- 254+ 
(oe) Carth. 279. 
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port of Boſton. On the zoth of May the plaintiff brought this; 
action againſt Stupart, an underwriter.on the policy; on which 


Stupart. paid the premium into court, and pleaded. the general 
iſſue. About the 6th- of July, and before the trial, accounts 


were received that the ſhip had been retaken ſome time in May, 


and carried into Halifax. — The cauſe came on for trial before 
Lord Mansfield, and a ſpecial jury, at Guz/dhall, at the fittings 
after Trinity term, 18 Geo. 3. The defence ſet up was, that there 


were not thirty;/eamen on board the ſhip according to the terms 
of the ſtipulation in the margin of the policy: 


appeared upon the evidence, that, to make up that number, the 


and, in fact, it 


plaintiff reckoned the ſteward, cook, ſurgeon, ſome boys, and 
apprentices, and ſome perſons deſcribed as men learning to be ſea- 
men; and that only twenty-ſix perſons had ſigned the ſhip's 


articles. 
gers on board. 


It alſo appeared that there were ſeven or eight 1 


Mr. Bearcroft, of counſel for the Jefcndant, contended, That 


this was a warranty, not a repreſentation, and that being ſo, it 


mult be literally and ſtrictly complied with. That ſeamen meant 
men trained to the occupation of mariners, either ſuch as are called 
able-bodied, or at leaſt ordinary ſeamen, in oppoſition to land- 


men, and could never include boys, or the ſteward, cook, and 


ſurgeon, of a ſhip. That, at any rate, none but thoſe who had 
ſigned the articles were to be conſidered as ſeamen, and then 
the number warranted was not compleat. That, in the late caſe 


of Pauſon againſt Ewer, [ 3] it had been determined that the 


== the ſhip was ** ſail with, v7z. 
475 and 20 men. 


[3] Paaoſen v. Ewer, Paws v. Snell, | 
and Paw/on v. 


Watſon, which were all ac- 
tions on the ſame policy, were argued on a 


motion for a new trial in the court of King's 
Bench in Eaſter term 18 Geo. 3. 


The caſe 
was ſhortly this: — The broker who made 
the inſurance ſhewed to ſome of the under- 
writers a paper detached from the policy, 
containing inſtructions relative to the force 


There were no guns or men 


on board, when the policy was ſubſcribed. 


Mr. 7. "ey the firſt underwriter on the 


policy, had ſeen the paper (and he had 
paid). Watſon and Snell had not ſeen it. 


Euer, who had ſubſcribed after them, had; 
but they all underwrote at the ſame pre- 


mium, which was proved to be the pre- 


mium for ſuch a veſſel as that iv queſtion, 


8 1 


5% 12 guns, 


ſtrict 


when failing without force. 


pounders) and 6 ſwivels, and with only ſix- 
teen men and ſeven boys, beſides paſſengers, 


It was proved, that boys are entered on the 
ſhip's books, and conſidered on ſhip-board 
as men; and that 10 guns and 6 ſwivels 
are of greater force than 12 guns. 
upon the whole, the ſhip was of more force 


than ſhe would have been, if the written 
inſtructions had been ſpecifically adhered to. 
There were verdicts ſor the plaintiffs ; but 
on the motion for a new trial in one of the 
cauſes, which was to determine the reſt, it 


was contended on the part of the defendant, 
that the inſtructions ſhewn to the firſt un- 


derwriter (upon whom in general all the 


others rely) being in writing, were to be 


| conſidered as a warranty, which muſt be 


ſtrictly 


e p ac- 
tually ſailed with only 10 guns (four- 


That | 


rn 
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ſtrict words of a repreſentation need not be fulfilled, pro- 
vided the departure from them is not materially to the prejudice 
of the inſurers, but that, in the caſe of a warranty, it 1s other-. 
wiſe, that being a condition, and taken as part of the policy; 
and that the circumſtance of the ſtipulation, in this inſtance, 
being written on the margin, made no ſort of difference, [A.] 
He Laid the nature of the voyage, which was of a very dan- 
gerous ſort, explained the condition, and that real ſeamen muſt. 
have been meant. He alſo argued (though but flightly) that, 
whatever might be the conſtruction of the policy, the plaintiff 
was not entitled to recover as for a total loſs, . becauſe the ſhip 
had been retaken, and had never been infra præſidia hoſtium, 


ſtrictly complied with; and that it had not | 


been complied with in this caſe. The 
counſe! for the plaintiff on the contrary 
maintained, in the firſt place, that the writ- 
ten paper being ſeparate from the policy, 


was only a repreſentation, and that it was 
ſufficient to comply with it in ſubſtance, or 
to do what was equally beneficial to the 
underwriters ; but, in the ſecond place, that 
the terms had been ſtrictly complied with, 
for that ſwivels were a ſpecies of guns, and 
that boys, in the maritime ſenſe, were rec- 
koned men or ſeamen, as oppoſed to paſ- 
ſengers. The court were of opinion, that 
the word men in the marine language does 
include boys; but they chiefly went upon 
the diſtinction between a warranty and a 
repreſentation, and held that in this caſe, the 
inſtructions, though in writing, yet being 


on a ſeparate paper from the policy, were 


only a repreſentation; and as they had not 


been departed from fraudulently, nor in a 


manaer detrimental to the underwriters, 
the policy was in force againſt them. 


[4] At the ſittings at Guildhall after M. 
19 Geo. 3. in a cauſe of Kenyon and Acton 


v. Berthon, the following words were writ- 
ten tranſverſely on the margin of the poli- 


cy: In port 2oth of July, 1776.” 
The ſhip was proved to have failed the 18th 
of July, and Lord Mansfield held that this 
was clearly a warranty; and though the 
difference of two days might not make any 
material difference in the riſk, yet as the 
condition had not been complied with, the 


underwriter Was not liable, But 1. tho? 


a written paper be wrapt up in the policy, 
if) Thurſuway, 25 Fuly, 1779. 


when it is brought to the underwriters to 
ſubſcribe, and ſhewn to them at that time; 


or, 2. even though it be wafered to the 


policy at the time of ſubſcribing, fill it 
is not, in either caſe, a warranty, or to be 
conſidered as part of the policy itſelf, but 
only as a repreſentation. The firſt of thoſe 
points occurred in a cauſe of Pavjuſon v. 
Barnevelt (p), tried before lord Mansfeld 


| at Guildhall at the fittings in Trinity term, 


18 Geo. 3. where the policy was the ſame 
as in the caſe of Paw/on v. Ewwer. The 


_ counſel for the defendant offered to pro- 


duce witneſſes to prove, that a written me- 
morandum incloſed, was always conſidered 


as part of the policy. But his lordſhip ſaid, 


it was a mere queſtion of law, and would 
not hear the evidence; but decided, that 
a written paper did not become a ſtrict war- 
ranty by being folded up in the policy. The 
ſecond occurred in Bize v. Fletcher (g), tried at 
Guildhall after E. 19 Ges. 3. where it appear- 
ed, that at the time when the inſurers under- 
wrote the policy, a ilip of paper was wafer- 
ed to it, deſcribing the ſtate of the ſhip a5 
to repairs and ftrength, and alſo mention- 
ing ſeveral particulars of her intended voy- 
age, which particulars, in the event, had 
not been complied with. Lord Mansfeld 
ruled, that this was only a repreſentation ; 
and if the jury ſhould think there was no 
fraud intended, and that the variance be- 
tween the intended voyage, as deſcribed in 
the ſlip of paper, and the actual voyage 4 
performed, did not tend to encreaſe the ru 
to the underwriters, he directed them to find 
for the plaintiff; who accordingly had a ver- 
dict. 18 
() Monday, 31 May, 1779. 
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' Witneſſes were examined to explain what i is general y underſtood 
by the word ſeamen, and it was either in a or admitted, ee 


that, at the cuſtom-houſe and Greenwich hoſpital, boys are in- 
cluded in that word. 


Lord MANSFIELD obſerved, in ſumming up to the jury, that 


the import of words muſt be collected from the ſubject, to which 


they are applied. That if, in the preſent caſe, the inſured had ſti- 
pulated for thirty ſeamen, be/ides boys and landmen, then it 
would have been clear that the terms had not been complied 


with; but that, in this policy, ſeamen were contraſted with paſ- 


ſengers, and in that ſenſe the word ſeemed to include boys as 
well as men: but he left the conſtructn to the jury. 
The jury having found a verdict for the plaintiff as for 


a total loſs, the defendant, in this term, obtained a rule to  ſhew 
_ cauſe why there ſhould not be a new trial. 


On the day for ſhewing cauſe, Lord MANSFIET D, after report- 
ing the facts as above related, and that he had left the conſtruc- 
tion of the word ſeamen to the jury, obſerved that he himſelf 
had thought there was little doubt on the queſtion, after what 
had paſſed in the cauſe of Pawſon v. Euer. That the war- 


53 
1778. 
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against 


Sru ART. 


ranty might have been ſo worded as only to include able ſea- 


men (as if ſeamen had been oppoſed to landmen); but that, as 


expreſſed here, the,contraſt being with paſſengers, the whole of 
the crew or ſhip's company appeared to be meant. That this was 


the general maritime ſenſe of the word. 
Bearcroft and Lee argued in ſuppbrt of the rule for a new 


trial, They obſerved, that although the Solicitor General, who 


had conducted the cauſe for the plaintiff, had not opened the 
ſtipulation in the policy expreſsly either as a warranty, or as a 
repreſentation, but had inſiſted that it had been complied with, 
his lordſhip had aſſumed it to be a warranty; as they faid it 


certainly was,—That, being a warranty, the caſe of Pawſon 


v. Ewer did not apply. That the ſenſe of the word ſeamen 
is well underſtood, and the diſtinction between ſeamen and 


landmen or boys, as fully eſtabliſhed as that between clergymen 


and laymen. That a ſeaman is only ſuch a perſon as is li- 
able to be preſſed. As to the queſtion whether it was a total or an 
average loſs, they cited the caſe of Hamilton v. Mendes (r), 
and contended that the jury had never taken that point into 


: their conſideration. 


(r) Z. R. EC; 3. 2 Burr, 1198, 


3 | Lord 


e 


CASES IN MICHAELM AS TRM 


14 
i 1778. | Lord MAN Seca. he whole argument for the . 
| — turns upon begging the queſtion. There is no doubt, but that 
3 this is a warranty. Its being written on the margin makes no 
Fi STUPART. Q;fFerence. Being a warranty, there 1s no doubt but that the 


underwriters would not be hable, if it were not complied with, 

becauſe it is a condition on which the contract is founded. But 

the queſtion is, whether, in this warranty, the word “ ſeamen” 
was uſed in the ſtrict literal ſenſe or not. If it was, the warranty 
has not been complied with — It is a matter of conſtruction, 

Boys are reckoned ſeamen not only at the cuſtom-houſe, and 

Greenwich hoſpital, but in the diſtribution of prizes. I think the . 

' parties were not ſanguine at the trial. The ſpecial jury, and the 1 

W. 1 bye- ſtanders, were perfectly clear. They hardly ſeemed to think 

| it a ſerious queſtion in this cauſe. There is ſcarcely now ſuch 
a thing as a ſhip entirely manned with ſeamen ſtrictly fo call- 
ed. Even on board the King's ſhips, they are ſatisfied with a few 
ſtrict ſeamen, and able bodied landmen make up the reſt-of the 
crew. I had no doubt of the ſenſe of the word in this policy, and 
the jury decided it. With regard to the otherqueſtion, it was ſtat- 
ed as a forlorn hope; but certainly, when the action was brought, 

5 there Was noproſpect of are capture of the ſhip; ſhe was conſidered 
as totally loſt in a remote part of the world. —The report which 
afterwards prevailed of her being retaken, ſome months aſter 
the capture, was looſe and general $20 circumſtances known, 
no account of her ſituation, nor of what part of the cargo 
might be ſaved. In ſhort there is no doubt, but that it was a 
caſe where the owner might abandon. 
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Lay rox againſt PEARCE. 


Under an 


agreement to 
perform one 
of two things, 
the option 

is in the per- 
fon who is to 
perform. —If 


one of the 


two things 1 18 


prohibited 
under a pe- 
ralty, no àc— 
tion will lie 
for the penal- 
tu, until the 
party makes 
his election by 
performing 
the prohibit- 
4 part of the 
contract. 


fan, in conſideration of repaying the value of an undrawn ticket, 


Y the Lottery act of 1777 (17 Goo. 3. 6. 46. )'a penclty 


of 500 J. was given to be recovered in a gui tam action 
againſt any perſon—** WY bo ſhould receive any money whatſoever, 


in conſideration of repayment of any ſum or ſums of money, in 
caſe any ticket or tickets in the ſaid lottery ſhould prove fortu- 

nate, or in cafe of any chance or event relating to the drawing 
of any ticket or tickets in the ſaid lottery, either as zo the 
time of ſuch ticket or tickets being drawn, or whether ſuch 
ticket or tickets ſhould be drawn fortunate or unfortunate. — 

This was an action upon that ſtatute, againſt a lottery- office 
keeper. The declaration contained three counts. The firſt ſtat- 
ed that the defendant had received 11. 6s. from one Robert Grif- 


6c 
c 
c 
46 
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cc 


if 
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if the above number ſhould be drawn on the enſuing dey: — The 
ſecond, that he had for the like ſum, and in the like event, un- 


dertaken to deliver an undrawn ticket The third only differed 


from the firſt, in ſtating. the ſtipulation to have been to pay a 
preciſe ſum (of 207.) on the like event, and in following more 
accurately the words of the ſtatute.— The agreement proved at 
the trial was in the alternative, vis. that Grin had paid to the 
defendant 1/7. 6s. on condition that if the ticket No. 3, 733. 
in the lottery then drawing, ſhould come up, either a blank or 
prize on the enſuing day, he (the defendant) would either deliver 


to Grifin an undrawn ticket, or pay him 201. The cauſe was 


tried before Lord MANsFIELD at Guz/dball, and a verdict having 
been found for the plaintiff, Dunning moved for a rule to ſhew 
cauſe why it ſhould not be ſet aſide, and a nonſuit entered. — 


1. Becauſe the agreement proved, did not correſpond with 


that ſtated in any one of the three counts in the declaration :— 
2. Becauſe the agreement as proved would not maintain the ac- 


tion, for that, being optional, it was not within the proviſions 
of the ſtatute. 


The rule was granted, and the Halen General and Lane 


ſhewed cauſe. They ſaid that the plaintiff by bringing this action 
had made his election [ 5], and had converted the contract into an 


abſolute agreement for the payment of money, 
Dunning and Davenport on the other fide. —They obſerved 


that this, being a penal ſtatute, was /fri#7 juris, and that the 


plaintiff, by not ſtating the contract on the record exactly as the 


fact was, had deprived the defendant of the means of bring- 
ing its legality before another court by a writ of error. 


Upon a queſtion from the court, the Solicitor General ſaid, 


that, by the general practice, the option in ſuch tranſactions was 


in the inſured. | 
The court took ſome hive to conlider, 


Lord MansFIELD—We are of opinion that, if the option 


wo been in the inſured, and if he had made his election to 


take the 20/, the contract would have been ſufficiently ſtated, 
becauſe he would thereby have converted the agreement into 


an abſolute contract for the payment of money, and then the 


other patt of the alternative in the original bargain would be- 
come ſurpluſage. In an action on the ſtatute of 2 Geo. 2. c. 24. 


[5] The plaintiff here was a third perſon, | 
2nd not the inſured; Griffin indeed was the 
witneſs who proved the tranſaction at the 


trial, but it would have been a violent pre- 


4 conkruc: ive election. 


ſumption indeed to have conſidered that as 
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If a ſhip in- 


- ſured for one 


voyage, fails 
upon another, 
but is taken 
before the di- 
viding point 
of the two. 


voyages, the 


policy is diſ- 
——— 


if they thought the voyage intended was to Cadiæ, they muſt find 


agalnſt bribery, che act of bribery id, was the corrupting 


the material facts of the caſe appeared to be as follows :—The 


ASES IN MICHAELMAS TERM. 


a voter, to give his vote for Mr. Ta he, and the earl of Egmont, 
and the evidence was, that the contract was to vote for Mr. 
Lockyer and Bis friend. The court held that by that part of the 
tranfaction, by which the voter was corrupted to vote for Mr. 
Lockyer, the offence was compleat, and that the reſt was ſurplu- 


ſage, and needed not to be proved (5). But though the prac- 
tice may be, that the infared ſhall have the option, in point of 


law the perſon who is to perform one of two things in the al- 
ternative has the right to elect. This has been eſtabliſhed by 
a variety of caſes. The preſent action therefore cannot be ſup- 

ported. Let the verdict be ſet aſide, and judgment of nonſuit 


enteted. [6]. 


WootDRIDGE again Boy DELL. 


\H E ſhip Molly TOR inſured „At and from Maryland 
L to Cadiz,” was taken in Cheſapeak Bay, in the way 
to Europe. Upon this, the inſured brought this action againſt 
the defendant, one of the underwriters on the policy. The trial 
came on at Guildhall before Lord ManvFitLD, when a verdict 
was found for the defendant, and, a new trial being moved for, 


8 


ſhip was cleared from Maryland to Falmouth, and a bond given 
that all the enumerated goods were to be landed in Britain; and 
all the other goods in the Britiſb dominions. An affidavit of 
the owner ſtated that the veſſel was bound for Falmouth. The 
bills of lading were ** to Falmouth and a Market,” And there 
was no evidence whatever that ſhe was deſtined for Cadiz. The 
place where ſhe was taken, was in the courſe from Maryland both 
to Cadiz and Falmouth, before the dividing point. Many circum- 
ſtances led to a ſuſpicion that ſhe was, in truth, neither deſign- 
ed for Falmouth nor Cadiz, but for the port of Beſton, to ſupply 


the American army; but there was not ſufficient direct evidence Ml 


of that fact.— At the trial, Lord MAnsFIELD told the jury, that 


[6] Part of Mr. Dunning's rule was for a 1 but another perſon, But the diſcuſſion of 
new trial, on the ground that, according to | that part of the caſe, became unneceſſary 
the weight of evidence given at N Prius, | by the opinion delivered by the court on the 
the office was not kept by the defendaat, | other point. 


(s) Combe v. Pitt, M. 5 Geo. 3. B. R. 3 Burr. 15 86. But vide Briflexw v. IVright 
infra, E. 21 Geo. 3. 8 | 


for 
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for the plaintiff. If, on the contrary, they ſhould think there was 
no deſign of going to Cadiz, they mult find for the defendant. 
The Solicitor General, Mr. Dunning and Mr. Davenport argued 
for the new trial. — They contended that this was like the caſes 
of an intention to deviate where the capture had taken place 
before the deviation was carricd into execution, and they cited 


Foſter v. Wilmer, (t) Carter v. The Royal Exchange inſurance 


company, CRE in F offer v. Wilmer, and Rogers v. Rogers, a very 


— They beſides urged that by © a Market” 
in the bills of lading, and in the inſtructions to the broker (where 


that expreſſion was uſed, but which I believe had not been read 


at the trial) was meant Caazz.—And that fo Falmouth and a 
Market” might be conſidered as meaning to the market at Cadix, 


firſt touching at Falmouth. — (It appeared in evidence at the trial 


that the premium to inſure a voyage from Maryland to Falmouth, 


and from thence to Cadz, would have exceeded greatly what was 
paid 1 in this caſe.) 

Mr. Lee and Mr. Baldwin Weed cauſe. — They argued that 
here there had been no inception of the voyage inſured, «and 
therefore the caſe was very different from thoſe cited ” the 
Counſel for the plaintiff. | 

Lord MANSFIELD — The policy, on che ion of it, is from 
Maryland to Cadiz, and therefore purports to be a direct voyage to 
Cadiz. All contracts of inſurance muſt be founded in truth, and 
the policies framed accordingly. When the inſured intends a de- 
viation from the direct voyage, it is always provided for, and the in- 
demnification adapted to it. There never was a man ſo fooliſh as 
to intend a deviation from the voyage deſcribed, when the 
inſurance is made, becauſe that would be paying without an in- 
demnification. 
after- thoughts, after- intereſt, after- temptation; and the party who 
actually deviates from the voyage deſcribed, means to give up 
his policy. But a deviation merely intended, but never carried 
into effect, is as no deviation. In all the caſes of that ſort, the 
terminus a quo, and ad quem, were certain and the ſame. Here, 
was the voyage ever intended for Cadiz? There is not ſuf— 
hicient evidence of the deſign to go to Boſton, for the court to go 


upon. But ſome of the papers ſay to Falmouth and a Market, 
tome to Falmouth only 


any perſon in the ſhip, who ever heard of any intention to go to 


(:) H. 19G. 2. 2 Strange 1249. 


F that 


Deviations from the voyage inſured ariſe from 


None mention Cadix, nor was there 
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1778. that port. A market ** is not ſynonymous to Cadiz ;” that ex- 


hs = ng preſſion might have meant Leghorn, Naples, England, &c. No | 
biber. man, upon the inſtructions, would have thought of getting the \ 
5 W policy filled up to Cadix. In ſhort, that was never the voyage ; 
mY intended, and conſequently is not what the underwriters meant L 
to inſure. f 
WiILIIs and K Jute of the Game opinion. ; 
BuLLER FJuſtice—I am of the ſame opinion. I believe the S 
law to be according to the authorities mentioned on the part of ˖ 
the plaintiff, but it does not apply here. This i is a queſtion of f 
fact. There cannot be a deviation from what never exiſted. 1 
The weight of evidence i is, that the voyage was never deſigned t 
for Cadix. > 4 
The rule diſcharged. f 
I | 
: | a” 
d 
5 {: 
STUART againſ} WILKINS. 1 
bf t: 
Aumpfit is a H E two firſt counts in to 1 in this caſe were as If 
ron follows: — © David Stuart complains of James Wilkins n 
mpg gn being, Sc. For that whereas the ſaid James, on the firſt day of 2 
expreſs war- February in the year of our Lord 1778, at Hazfeld in the county a 
ee of Hertford, offered to ſell to the ſaid Dauid, a certain mare of I 
him the ſaid James, and whereupon afterwards, to wit on the 1 
day and year aforeſaid, at Hatfeld aforeſaid in the county afore- tl 
ſaid, in conſideration that the ſaid David, at the ſpecial inſtance a1 
and requeſt of the ſaid James, would buy of him the ſaid James, 74 
the ſaid mare, at and ſor a certain large price or ſum, to wit, ne 
the price or ſum of 31 J. 105. of lawful money of Great Britain, ſe 
to be paid by the ſaid David, to the ſaid James, when he the In 
ſaid David ſhould be thereunto afterwards requeſted; he the ſaid hi 
James undertook, and then and there faithfully promiſed the by 
faid David, that the ſaid mare was ſound, and the ſaid David in th 
fact faith, that he, confiding in the ſaid promiſe and undertaking Ih 
of the ſaid James, ſo by him made as aforeſaid, afterwards to wit, on 15 
the ſame day and year aforeſaid, at Hatfield aforeſaid in the county 2 
aforeſaid, at the ſpecial inſtance and requeſt of the ſaid James, did 88 
buy of the ſaid James the ſaid mare at and for the ſaid price or ſum ed 
of 31 J. 105. and did then and there pay to the ſaid James the ſum rl 
of 25 J. 55. part of the ſaid ſum of 31 J. 105. and did then and 2 
an 


there 


WOK... 
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there undertake and faithfully promiſe the ſaid James to pay him 
the further ſum of 6/7. 5 5. refidue of the ſaid ſum of 31 J. 105. 
when he the ſaid David ſhould be thereunto afterwards requeſt- 
ed. Vet the ſaid James, not regarding his ſaid promiſe and 


_ undertaking fo by him made as aforefaid, but contriving and 


fraudulently intending to injure the ſaid David in this behalf, 
did not regard his ſaid promiſe and undertaking ſo by him made 
as aforeſaid, but craftilly and ſubtilly deceived the ſaid David in 
this, that the ſaid mare, at the time of the making the ſaid pro- 


miſe and undertaking of the ſaid James, was not found, but, on 


the contrary thereof, was unſound, and was afflicted with a cer- 


tain malady or diſeaſe, called the windgalls, to wit, at Hatfield E 


aforeſaid in the county aforeſaid ; whereby the ſaid mare then and 


there became, and is of no uſe or value to the ſaid David. — 


And whereas alſo the ſaid James, afterwards, to wit, the ſame 


; day and year aforeſaid, at Hatfield aforeſaid, in the county afore- 


0 


1778. 
— 
STUART 
againſt 
WILEINS. 


ſaid, in conſideration that the ſaid David, at the like inſtance and 8 


requeſt of the ſaid James, bought of him the ſaid James, a cer- 


tain other mare of him the ſaid James, at and for a certain other 
large price or ſum, to wit the ſu f 31 J. 10s. of like lawful 
money, and had then and there paid to the ſaid James, the ſum of 
25 J. 55. in part of the ſaid laſt mentioned ſum of 31 J. 10 5. 

and had then and there undertaken and promiſed to pay to the 
ſaid James the further ſum of 6 /. 5 5s. reſidue of the ſaid laſt 


mentioned ſum of 31 J. 10s. when he the ſaid David ſhould be 


thereunto afterwards requeſted, he the ſaid Fames undertook, 


and then and there faithfully promiſed him the ſaid David, that 


the ſaid laſt- mentioned mare was ſound. — Yet the ſaid James, 
not regarding his ſaid laſt mentioned promiſe and undertaking 


f EE: ſo by him made as laſt aforeſaid, but contriving and fraudulently 
= intending to injure the ſaid David in this behalf, did not regard 


his ſaid promiſe and undertaking ſo by him made as laſt aforeſaid, 


but craftilly and ſubtilly deceived the ſaid David in this, that 
bk the ſaid laſt mentioned mare, at the time of the making the faid 


laſt mentioned promiſe and undertaking of the ſaid James, was 


not ſound, but then was unſound, whereby the ſaid laſt men- 


tioned mare became, and is of no uſe or value to the ſaid David. 
— To theſe were added a count for money. laid out and expend- 


ed, and another for money had and received. — The cauſe was 
tried at the Aſſizes at Hertford before Lord MAxSPIELD and a 


verdict found for the plaintiff; but the evidence given, being of 
n expre/s warranty, and a doubt being raiſed whether, in ſuch a 
| p cale, 
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4 this was a proper form of action, the verdict was taken, 
ſubject to the opinion of the court on that queſtion. 


Upon the motion for ſetting aſide the verdict, and entering a 


nonſuit, Lord MansF1ELD ſaid, that it had been ſuggeſted, 
that the form of this declaration aroſe from a determination 


of his at the ſame place about twenty years ago, but that that 


was a caſe of a clear fraud, and that it was declared on as a 
fraud. 

Cauſe was now ſhewn againſt making the rule abſolute. 
Kempe Serjeant, and Morgan, for the defendant, contended that 


there are two ſorts of warranty. 1. expreſs. 2. implied. — 


That, in an expreſs warranty, the party is liable without alledg- 
ing notice; but that it muſt be laid warrantizando vendidit. — 


"That every promiſe is executory, and refers to ſomething to be 
done in future, whereas the declaration here charged the defend- 
ant with promiſing a thing paſt. They cited Finch. 180. Dyer. 


75. pl. 23. Bro. Abr. tit. Action ſur le caſe. pl. 8. Keilway. 91. 
2 Ld. Raymond. 1118. Herne's Pleader 7, 77, 223. Raſtell. g. 
1 Ventr. 365, Alleyne 91. Salk. 210. Fitz. N. Br. 98. a. 
Lord MANnsFIELD — The declaration ſtruck me as particular 
in departing from the old rule of declaring expreſsly on the 


warranty. A warranty extends to all faults known and un- 
known to the ſeller. Selling for a ſound price without warranty. 
may be a ground for an aſſumpſit, but, in ſuch a caſe, it ought to 


be laid that the defendant knew of the unſoundneſs. I left it 


to the jury as on a warranty, ſubje& to the opinion of the court, 


whether a nonſuit ſhould not be entered. I am told by the 


learned judges on my left hand (ASHHURST and BULLER Juſtices) 


that this fort of declaration, where a warranty is to be proved, has 
been practiſed for twenty years, and that it is made uſe of with 


a view to let in both proofs if neceſſary. 
ASHHURST Juſtice — Whatever may have been the old form, 


l believe it has been long ſettled that this form of action is right; 


and, having been long eſtabliſhed, I am of opinion that it ought 
to be ſupported. There may be caſes where the count for mo- 
ney had and received, may be of uſe to the plaintiff, and the 
warranty including a promiſe, may be declared on as ſuch. 
BuLLER Juſtice — This mode has been in uſe ever fince ! 


have known any thing of practice, and my brother AsHHURST 


remembers it much longer. There is no objection to it, in 
point of form, which could prevail even on a ſpecial demurrer. 


Promiſes are not all executory. Do not all our books make 4 
diſtinction 
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be different actions for the ſame injury (2). 
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diſtinction between promiſes executed, and promiſes executory;— 


that in one, you may traverſe the - conſideration, in the other 
Becuule another action would lie, it does not follow that 


this will not. It was determined in S/age's caſe, that there may 


The rule diſcharged. 


KE ECR, Leſſee of Warnr, againſt Hal: and another. 


JEC TM E NI tried at Guildball before BuLLER uſtice, 


and verdict for the plaintiff, After a motion for a new 


trial or leave to enter up judgment of nonſuit, and cauſe ſhewn, 


the court took time to conſider ; and now Lord MANSFIELD 
ſtated the caſe, and gave the opinion of the court, as follows, 
Lord MAnsFIELD—This is an ejectment brought for a ware- 
houſe in the city, by a mortgagee, againſt a leſſee under a leaſe 
in writing for ſeven years, made after the date of the mortgage, by 
the mortgagor, who had continued in poſſeſſion. The leaſe was 
at a rack rent. The mortgagee had no notice of the leaſe, nor the 
leflee any notice of the-mortgage. The defendant offered to attorn 


21 


1778. 
8 
STUART 
again, 
WiILEkINS. 


Monday, 
16th Nov. 


A mortgagee 
may recover 
in ejectment 
(without giv- 
ing notice to 
quit) againſt 
a tenant who 
claims undera 
leaie from the 
mortgagor 
granted after 
the mortgage, 
without the 
privity of the 
mortgagee. 


tothe mortgagee before the ejectment was brought. The plaintiff 


is willing to ſuffer the defendant to redeem. There was no notice to 
quit; fo that though the written leaſe ſhould be bad, if the leſſee 


is to be confidered as tenant from year to year, the plaintiff muſt. 


fail in this action. The queſtion therefore, for the court to decide, 
is, whether by the agreement underſtood between mortgagors 
and mortgagees, which is that the latter ſhall receive intereſt, 
and the former keep poſſeſſion, the mortgagee has given an im- 
plied authority to the mortgagor to let from year to year, at 
a rack-rent; or whether he may not treat the defendant as a 
treſpaſſer, diſſeiſor and wrong-doer. No caſe has been cited, 
where this queſtion has been agitated, much leſs decided. The 
only caſe at all, like the preſent, is one that was tried before me 
on the home circuit (Belchier v. Collins); but there the mortgagee 


the intereſt 'of the mortgagee to continue the tenant; and where 
it is, the tenant may put himſelf in the place of the mortgagor, 


(u) T. 44 Flix. 4 Co. 92. 6. f 
(GG and 


++ 


was privy to the leaſe, and afterwards by a knaviſh trick wanted 
to turn the tenant out. I do not wonder that ſuch a caſe has not 
occurred before. Where the leaſe is not a beneficial leaſe, it is for 
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and either redeem himſelf, or get a friend to do it. The idea 
that the queſtion may be more proper for a court of equity, goes 
upon a miſtake. It emphatically belongs to a court of law, in 
oppoſition to a court of equity; for a leſſee at a rack-rent, is a 
purchaſor for a valuable confideration, and in every caſe between 
purchaſors for a valuable conſideration, a court of equity mutt 
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follow not lead the law. On full conſideration, we are all clearly 


of opinion, that there is no inference of fraud or conſent againſt 


the mortgagee, to prevent him from conſidering the leſſee as a 


wrong-doer. It is rightly admitted that if the mortgagee had en- 
couraged the tenant to lay out money, he could not maintain this 
action; but here the queſtion turns upon the agreement between 
the mortgagor and mortgagee : when the mortgagor is left in poſ- 
ſeſſion, the true inference to be drawn is an agreement that he ſhall 
poſſeſs the premiſſes at will in the ſtricteſt ſenſe, and therefore 
no notice is ever given him to quit, and he is not even entitled to 
reap the crop, as other tenants at will are, becauſe all is liable to- 


the debt; on payment of which, the mortgagee s title ceaſes, 
The mortgagor has no power, expreſs or implied, to let leaſes, not 
ſubject to every circumſtance of the mortgage. If by implication, 
the mortgagor had ſuch a power, it muſt go to a great extent; 


to leaſes where a fine is taken on a renewal for lives. The tenant 


ſtands exactly in the ſituation of the mortgagor. The poſſeſſion of 
the mortgagor cannot be conſidered as holding out a falſe appear- 


ance. It does not induce a belief, that there is no mortgage; for 


it is the nature of the tranſaction, that the mortgagor ſhall con- 
tinue in poſſeſſion. Whoever wants to be ſecure, when he takes a 
| leaſe, ſhould enquire after and examine the title deeds. 


tice indeed (eſpecially in the caſe of great eſtates) that is not 


often done, becauſe the tenant relies on the honour of his landlord; 
but whenever one of two innocent perſons mult be a loſer, the rule 


is, gur prior eft tempare, potior eſt jure. If one muſt ſuffer, it is 


pe who has not uſed due diligence in looking into the title. It was 


ſaid at the bar, that if the plaintiff, in a caſe like this, can recover, 
he will alſo be entitled to the meſne profits from the tenant, in 
an action of treſpaſs, which would be a manifeſt hardſhip and in- 
juſtice, as the tenant-would then pay the rent twice. I give no 
opinion on that point; but there may be a diſtinction, for the 
mortgagor may be conſidered as receiving the rents in order to pay 
the intereſt, by an implied authority from the mortgagee, till 
he determine his will. As to the leſſee's right to reap the crop 


which he may have ſown previous to the determination of the 


will 


ee 


In prac- 


OY 
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vill of the mortgagee, that point does not ariſe in this caſe, the 
ejectment being for a warehouſe ; but, however that may be, it 
could be no bar to the mortgagee's recovering in ejectment. It 
would only give the leſſee a right of ingreſs and egreſs to take 
the crop; as to which, with regard to tenants at will, the text 
of Littleton is clear. We are all clearly of opinion that the 
1 plaintiff is entitled to judgment [7]. 


Nj The Solicitor General for the defendant. —Dunning and Coco- 
1 ber for the plaintiff. 
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The rule diſcharged. 


7] When the queſtion was argued at the under a leaſe grior to the mortgage to avail 
par, lord Mansfield ſaid, he entirely approv- Tay of ſuch leaſe on an eje&ment by 
ed of what had been done by Nares J uſtice 

upon the Oxford circuit, and afterwards 
confirmed by this court, in the caſe of 


White v. Hawkins, * viz. not to ſuffer a leſſee 


3 


the action, that the mortgagee did not in- 
tend to turn him out of poſleſſion. 


0 Au. If not Watling v. Hawkics. 


„ 
n 


Was ro againt DowNEs. 


Hs was an action for money had and received 1 by the. 
1 defendant to the uſe of the plaintiff. On the trial, be- 
EE fore lord MANsPIET p, the plaintiff proved that the defendant, 
1 in conſideration of ſeventy guineas, had ſold him a pair of coach 
| A horſes, which he undertook to take back, if the plaintiff ſhouJd 
= diſapprove of them, and return them within a month. The 
HE Plaintiff did return them within a month, but took another 
"Ml ; | pair from the defendant in their ſtead, without making any 
new agreement. Theſe he alſo returned within a month, and 
a; 
1. received a third pair on the 23d of December, without any 
0 f : freſh bargain. This third pair he diſapproved of, becauſe they 
- ; | were 6 4 and would not draw; and oftered to return them 
_ on the 5th of January, but the defondent refuſed to take them 
. | 
Lord MANSFIELD directed a nonſuit ; and, on a rule to ſhew 


» cauſe why the nonſuit ſhould not be ſet afide and a new trial 


3 granted, the queſtion was, whether the action of aſſumpjit for 
x money had and received, would lie in this caſe. 
py Dunning and Davenport, for the plaintiff, contended, that 


there was an end of the contract on the return of the firſt pair 
of horſes, and that then a right accrued to bring this action. 


The 
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the mortgagee, if he has had notice before 
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made on a 
contract | 
which is ſtill 
open, and 
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by the defen- 
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CASES IN MICHAELMAS TERM 
The Sollicitor S for the defendant, inſiſted, that the 


contract was continued by taking other horſes, and that the 
plaintiff ought to have declared upon the ſpecial agreement. 


Lord MansritLD—lI am a great friend to the action for 
money had and received; and therefore I am not for ſtretching, 
leſt I ſhould endanger it. Where there is a ſpecial contract, 


the defendant ought to have notice, by the declaration, that he 


is ſued upon that contract, 


W1LLEs Juſtice of the ſame opinion. Here was originally a 
ſpecial contract, and it continued between the 2 3 


all their ſubſequent dealings. 


AsHHURSTHJuſtice— If the plaintiff had demanded the ſeventy 
guineas, and brought his action, on the return of the firſt pair 


of horſes, and no ſecond pair had been ſent, this action would 


have lain; but here the contract was continued, and the caſe 
teſembles one that was tried before me on the Midland Circuit, 


and afterwards came on in this court; vis. Power v. Wells, 


E. 18 Geo. 3. [8]. 


Bur I ER Jie. This action will not lie, as the defendant has. 


not precluded himſelf from entering into the nature of the 
contract, by taking back the laſt pair of horſes. Where the 


contract is open, it muſt be ſtated ſpecially. In Power v. Wells, 


the defendant had warranted a horſe to be ſound, which proved 


unſound. The plaintiff tendered a return of the horſe, but the 


defendant refuſed to receive him, and an action for money had 


Thurſday, 
rtgth Nov. 
Tf a fine 1s 
levied by te- 
nant for life, 
remainder- 
man in tail, 
and reverh- 


and received being broughe, it was held by the court, that it 
would not lie. 


The rule made abſolute for a nonſuit to be entered, 


[8] In the cafe of Pcæver v. Wells, the brought the action for money had and re- 
plaintiff gave a horſe of his own and twenty | ceived for the twenty guineas, and alſo an 


guineas for a horſe of the defendant's, which action of zrcwer for his own horſe. The | 


was warranted ſcund, but proved to be | court held that neither would lie. Not 


unſcund ; upon which the plaintiff, after | the latter action, becauſe the property had 


tendering a return as. above-mentioned, | been changed. 


Ros, Leſſce of Roach widow, againſ} Por HñAu 
and others. 
Y marriage-articles, bearing date the 28th day of February, 


1734, Laetitia Harris and Poſthuma her daughter, the one 
being tenant for life and the other entitled to a remainder in 


tail of a truſt eſtate, in contemplation of a marriage about to 


be 
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pe celebrated between Poſthuma Harris „ Taybr, 


| covenanted to levy a fine and to ſettle the lands in queſtion on 
truſtees, in ſtrict ſettlement, with a remainder in fee to Poſt- 
umd. The legal eſtaie of the whole, and the equitable eſtate 
in the reverſion in fee, expectant on Poſthuma' s eſtate tail, had 
deſcended to Thomas Harris, eldeſt fon of Lætitia's huſband by 


a former wife. He was not a party to the articles of 1734. But 


in 1735 a fine was levied, in which William Taylor, Thomas 
Harris, Letitia, and Poſthuma, were conuſors, and the truſtees in 
the marriage-ſettlement conuſees. Thomas Harris died with- 
out iſſue in 1736, without having joined in any declaration of 
the uſes of the fine, and wil Wee d by his full ſiſter Elig a- 
Beth, the leſſor of the plaintiff, who was his heir at law, and 
the heir at law of her father as to the reverſion. Poſthuma 
had two daughters, but ſhe died in 17393 one of her daugh- 
ters in the ſame year, and the other in 1740, both without 
iſſue; and Lætitia died in 1771. This ejectment was now 
brought by Elizabetb againſt the truſtees, on the ground that 
the declaration of uſes in the marriage- articles did not operate 
againſt Thomas Harris, he not being a party to them ; and that 


the ſtatute of frauds (v) muſt be in writing) they reſult to the 
conuſors. Bl LER Fuftice, (before whom the cauſe was tried at 
the laſt ſummer aſſizes for Somer/etſhire } being of that opinion, 
he directed a verdi& to be found for the plaintiff, but with 
leave to move for a new trial without payment of coſts. 

At the trial, the counſel for the leſſor of the plaintiff had ob- 
jected to the reading of the marriage- articles, becauſe the re- 
verſioner, under whom ſhe claimed, was not a party to them, 
and there was no evidence of his knowing that there were ſuch 


articles: But the judge over- ruled this objection, as they made 


a neceſſary part of the defendant's title, and it was clear, that 


it was no objection againſt reading a title-deed, that the perſon 
againſt whom it was produced, was not a party to it. 


Morris now contended, for the defendant, that Fl clauſe in 
the ſtatute of frauds, requiring that declarations of truſts and 
confidences (and which is held to include uſes) ſhould be made 
by ſome writing ſigned by the party, extends, in the caſe of 
lines, to third perſons only, and not to the conuſors and conuſees 
of the fine. That the reſulting uſe to the conuſors may be re- 


(*) 29 Gar: 2. e. 3. F. 7. 
H 


8 


POPHAM. 


oner in fee, a 


declaration ct 
uſes by the 
tenant for 
life and re- 
mainder-man 
in tail, does 
not bind the 
reverſioner 
without his 
privity. — 
When no ules 
are declared, 
parol evidence 
may rebul 
the reſulting 
uſe to the co- 
nuſor in fa- 
vour of the 
conuſee, with- 
out any writ- 
ten declara- 
tion of the 
uſes in his fa- 
vour, 


= where there is no declaration of the uſes of a fine (which by 
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RoE 


againſt 
Por Au. 


„ ChI83 IN MICHAELMAS TERM, 


butted, in favour of the conuſees, by parol evidence, ſhewing ſuch 
to have been the intention of the parties. That this doctrine 
is fully eſtabliſhed by the caſe of lord Altham v, The Earl of 


That it being a mere queſtion of fact and inten. 


Angle, ſea (). 
tion, in whom the uſes of the fine in the preſent caſe veſted, 


that queſtion ought to have been left to the jury, and that there 2 


could be no purpoſe imagined for levying the fine, and making 


the truſtees conuſees, except to confirm the marriage-articles, 


GovLD for the plaintiff, —He cited Beckwtith's caſe (x). 


law. There, there was evidence to rebutt the reſulting uſe; 
but here I ſee no proof of intention on the part of the rever- 


ſioner in fee. He was not a party to the marriage-articles. If he 


had been, that would have been ſtrong evidence againſt any re- 


Tueſday, 


27th of Nov. 


On a diſſolu- 
tion of part- 
nerſhip, by a 


Covenant that 


the plaintiff 


ſha!l have the 


moiety of 
goods in a 
warehouſe, 
which 1s 

to be the 
defendant's, 
the defend- 
ant 15s not 
bound to de- 


Hver the 


goods. 


ſulting uſe to him. The form of a fine is to give a title to the 
conuſee; but, in truth, it is for the convenience of the conuſor; 


and, from the conſtant uſage, the preſumption is, that it is le- 


vied to his uſe, This indeed is liable, like all other preſump- 
tions, to be encountered by contrary evidence ; but here the 
reverſioner in fee has done nothing to rebut the preſump- 


tion. 


The 1 diſcharged. 


(w) E. 8 Aen. Cill. Rep. 16. Pigget on Rec. S. C. (x) 2 Co. 58. 4. 


STEVENS again} CARRINGTON. 


N an action of debt upon a bond, conditioned for the per- 
formance of the coyenants in a deed to diffolve a partner- 
mip between the plaintiff and the defendant as wharfingers; 


The defendant having prayed oyer of the condition, one of the 
covenants appeared to be, in effect, That the ſaid parties agreed 


„with each other, that the goods and merchandizes which 
* ſhould be lying upon rent, on all, or any part of the part- 
„ nerſhip premiſſes, at the time of the diſſolution of the part- 
„ nerſhip, ſhould be divided equally between them; and that 


| * each ſhould bear and pay a moiety of the charges and expences 
attending the weighing and dividing the ſame ; but that the 
« plaintiff ſhould ſolely bear and pay the charges and expences 


« attending the conveying his moiety from a warehouſe agreed 


„ to be aſſigned to the defendant, to another warehouſe agreed 
; 46 to 


Lord MansFlELD—The caſe cited by Mr. Morris is good I 


ti 
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to be aſſigned to the plaintiff. '—He then pleaded perten 
J ance of all the covenants. — The plaintiff replied that he had 
; q | performed, or was willing to perform, his part of the above- 
. mentioned covenant, and that although he had required the 


_ merchandize, &c. yet the defendant did not, nor would deliver, 


red in law. 
Baldwin, in 1 00 of the hitter, inſiſted, chat! in 05 
founded on covenants, the words muſt be ſtrictly followed that 


That the defendant did not mean to put himſelf to the expence 


of the delivery; that, being a wharfinger, ſit might not be in his 
= power to deliver them, becauſe ſome other_perſon or perſons 


might have a controul over them. 


expreſs covenant to deliver; but contended, that ſuch a cove- 
nant aroſe by neceſſary implication of law, from the words of 
the deed. The plaintiff, he ſaid, could not enter the warehouſe 
in which the goods were, without the conſent of the defend- 
ant; it being aſſigned to him. He cited Robinſon v. Amps or 
= Aunts (y), and Hill v. Carr (z). 
of Lord MANSF1ELD told Mr. Baldwin, he had no 3 to 
reply; and ſaid, that the defendant, by this covenant, was not 
bound to deliver; though if he had obſtructed the plaintiff in 
n the goods, it would have been a breach of the cove- 


= 2ant, 
er- m moved for leave to amend, which was granted. 
er- 5 | 2 | | . 5 
78 : O) Sir The. Raymond. 25. Sid. 48. () Chancery Caſes, 294. 
L | 
the | 
ed 


The Earl of AILESBURY avainf PATTISON, 


4 Hs was an action of: debt acainkt the defendant, to 


recover fix penalties on the ſtatute of 5 Ann. c. 14. for 
In a gun to deſtroy game; for uſing a gun for that pur- 
pole; for keeping a ſetting dog ; for uſing a ſetting dog ; for 
expoſing a grouſe to ſale; and for 3 a partridge to ſell; 


York, before WI LLES Juſtice, and a verdict l for the plain- 


tiff on one of the counts, ſubject to the opinion of the court 
| on 
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defendant to deliver to him his ſaid moiety of the goods and 


there was, in this caſe, no ſtipulation to deliver the goods. 


Runnington, for the plaintiff, admitted, that there was no 


not being qualified. The cauſe was tried at the laſt Aſſizes at 
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and 
STEVENS 
againſt 
CARR1ING- 
TON. 


or cauſe to be delivered, to the plaintiff his ſaid moiety, but 
wholly refuſed, Sc. — To this replication the defendant demur- 


Friday, 
20th of Nov. 
A lord of a 
hundred or 
wapentake 
cannot grant 
deputation 
to a game- 
keeper, 


Lord 
A1lLESBURY 


againſt 
PATTI5SON» 


on the following cafe, vis. ** That 77 Ian Marwood, Eſq; was 
lord and chief bailiff of the liberty, wapentake or hundred of 
Langbaurgh in the North Riding of the county of York. That 


appointed a game-keeper within the ſaid manor, for the purpoſe 
of preſerving the game, and had a game-keeper at the time of 


William Marwood, as lord and chief bailiff of the ſaid wapen- 
time in the declaration mentioned, and did kill one grouſe 


within the ſaid manor of J/horleton for the ſaid William Mar- 
-wood, by his order, and for his immediate uſe ; which deputa- 


CASES IN MICHAELMAS TERM 


the ſaid William Marwood and his ſervants, and the ſervants of 
thoſe under whom he claims, had uſed to kill game on the 
manor of Mhorleton which is within the ſaid wapentake, and 
alſo within all the reſt of the ſaid wapentake. That the plain- 
tiff was lord of the ſaid manor of Whorleton, and had uſually 


the facts committed as laid in the declaration. That the ſaid 


take, on the 21ſt day of Fwy 1777, granted a deputation to the 
defendant (his menial fervant), who was killing game at the 


tion was in the words following, viz.—I William Marwood, 
Eſq; lord and chief bailiff of the liberty, wapentake or hun- 


dred of Langbaurgb, in the North Riding of the county of 


York, do hereby nominate, authorize, and appoint my ſervant 


Michael Pattiſon to be my game-keeper of and within my ſaid 


liberty, wapentake or hundred of Langbaurgh, during my plea- 
ſure only, with full power, licence, and authority to kill any hare, 
pheaſant, partridge, or any other game whatſoever, in and upon all 
and every or any part of my ſaid liberty, wapentake or hundred 
of Langbaurgh, for my ſole and immediate uſe and benefit, and 
alſo to take and ſeize all ſuch guns, bows, greyhounds, ſet— 
ting dogs, lurchers, or other dogs intended for killing of hares, 
ferrets, tramels, lowbells, hays or other nets, harepipes, ſnares, 
or other engines intended for the taking and killing of conies, 
hares, pheaſants, partridges or other game, as within the pre- 
cincts of my ſaid liberty, wapentake or hundred of Langbaurg), 
ſhall be uſed by any perſon or perſons, who, by law, are pro- 
hibited to keep or uſe the ſame. Given under my hand and 


ſeal this 21ſt day of Fuly 1777.—That the ſaid deputation v ” 
duly regiſtered with the clerk of the peace. That the fail 
William Marwood had granted no — before that er b 
to the defendant.“ 


The queſtion for the opinion of the court, upon the fore- 
going caſe, was, ©* whether the defendant had any right or a. 
rhority to kill game upon the manor of Whorleton + ? 


Davenp# | 


4 we 
1 
1 
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Davenport, for the plaintiff, - beſides drawing many arguments 1778. 
from the nature of wapentakes and hundreds, and the ancient be an 
ſtatutes concerning them, contended, that the ſtatutes autho= \a,,ruy + 
rizing the appointment of game-keepers, do not extend to the ag 
lords of a wapentake or hundred. That the words of 22 G 24 en. 
Car. 2. c. 25. are, That all lords of manors or other royalties, 
= not under the degree of an eſquire, may, by writing under their 
=_ hands and ſeals, authorize one or more pame-keeper or game- 
Keepers within their reſpective manors or royalties” (a). That 
it then gives the game-keepers, ſo appointed, authority to ſeize 
ſuch guns, bows, Ce. as, within the precincts of fuch reſpec- 
tive manors, ſhall be uſed by perſons not qualified. That the 
word royalty is not repeated in the laſt part of the clauſe, which 
ſhewed that it was uſed as ſynonimous to manor. That by the 
ſtatutes of 5 Ann. c. 14. 9 Ann. c. 25. and 3 Geo. 1. c. 11. 
which uſe the words lords and ladies of manors,” without 
any other deſcription, it was manifeſt that zhey only were meant 
by the legiſlature to have the power of granting deputations. 
That honours, baronies, ſeigniories, and fees, are words applied, in 
different parts of England, to the ſame ſort of property as manors, 
one of them generally comprehending ſeveral or many manors. 
But that the lord of a wapentake or hundred was to be con- 
ſidered only as lord of the hundred- court, or court-leet. That 
it would not be argued that a ſheriff could grant ſuch a depu- 
tation for his county ; and if not, how could a lord of a hun- 
dred or wapentake, which is only part of the county, and taken 
out of it, That if this deputation were ſuſtained, there would 
be two game-keepers in the ſame manor ; for that lord Azle/ſ- 
bury had appointed one, which he certainly had a right to do; 


: | : | but that, by g Ann. c. 25. only one game-keeper could be ap- 
. pointed within any one manor. That as to the uſage ſtated in 
. the caſe, that might be evidence of a preſcriptive free warren, 
7 S | foas to excuſe a treſpaſs, but it could not enable Mr. Mar- 
_ B wood to depute another to kill game. 


Chambre, for the defendant, argued, that the queſtion depend- 
ed upon the conſtruction of ö 2-.6- 25 and of 
5 Ann, c. 14. That all wapentakes were originally in the 
crown, and muſt be derived from it, and that courts are inci- 
dent to them, as to manors. 2 Roll. Abr. 73, That they there- 
fore are properly royalties, and that, in the ſtatute of 14 Ed. 3. 
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. 
Lord 
AtLezBURY 
_ againſt. 
Parr1on:; 


omiſſion of the word royalty in the ſtatute of 5 Ann. 


together as if they were one law. 
words, * other royalties,” are uſed, but that muſt mean royal- 


CASES IN XI CHAELMAS 


TERM 


| 3 | SE 8 
c. 39. the owners of wapentakes are called lords; ſo that Mr. 
Mar wood was rightly ſtiled the lord of this wapentake. That 


Mr. Davenport had ſaid, that royalty in the ſtatute of Car. 2. 


was ſynonimous to manor, but that the words were manors, 
or other royalties.” That nothing could be inferred from the 
That 


acts in pari materia are to be explained by one another, and 


that act muſt be underſtood to extend to all who are entitled 
to appoint gamekeepers by the ſtatute of Car. 2. 


Lord MansFliELD —All acts in pari materia REY to be taken 
In the ſtatute of Car. 2. the 


ties of the ſame nature with manors. If it had meant royalties 
of a higher nature, it would have begun with them. The 
rzaſon why this word was uſed in the act of Car. 2. was, be- 


cauſe ſuch royalties go by different names in different parts of 


the kingdom; 3 as honours, baronies, fees, &c. But in the act 
of 5 Ann. c. 14. the words are only “ lordſhip or manor,” (5) 


and the acts of 9 Ann. and 3 Geo. 1. N the 1 85 and only 
mention lords and ladies of manors.” 


Friday, 


20th of Nov. 


An implied 


revocation of 


a will by a 


ſubſequent 


marriage and 


the birth of a 


child, may be 


rebutted by 
parol evi- 
dence.—If a 
will is revok- 
ed by impli- 
cation, a re- 
ference to it, 
in an inſtru- 
ment atteſted 


according to 


29 Car. 2. c. 
3. amounts to 
2 republica- 

tion. | 


The Poſtea to be delivered to the plaintiff. 


(5) . 4. 


Brady, Leſſee of NORRIS, againſt CuB1TT. 


N an action of ejectment tried on the laſt Norfolk circuit, 
the jury found a ſpecial verdict to the following effect, viz. 


* That John Norris was ſeiſed in fee, inter alia, of the pre- 
miſſes in the declaration mentioned. — That on the 26th of 


June 1770 (being then a widower without children, and his 
ſiſter Anne Aufrere, wife of Anthony Aufrere, being his heir at 
law) he made his will in writing duly atteſted, and thereby 


deviſed the ſaid premiſſes to T. B. Bramſton, B. D. G. Dilling- 


ham, T. G. Ewen, and T. Brograve, and their heirs, to the uſe 
and intent that the chancellor, maſter and ſcholars of the uni- 
verlity of Cambridge, and their ſucceflors, ſhould and might for 
ever have, receive and take thereout, and every or any paſt 


thereof, upon truſt. as therein after was mentioned, an annuity 


or 


I 


1 


Ws 
Wor 
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or yearly rent-charge of 120/. clear of all taxes, and other de- 
ductions whatever, with powers of entry and diſtreſs as between 
| landlord and tenant ;- and that the teſtator declared by his ſaid 
| will, the truſts of the ſaid annuity or rent- charge in the fol- 
lowing words, via. do hereby declare my will and meaning 
| to be, that the ſaid chancellor, maſter and ſcholars, and their 
ſucceſſors, ſhall from time to time for ever ſtand and be ſeiſed 
and poſſeſſed of the ſaid annuity or yearly rent-charge, and of 
the ſaid powers and remedies for the recovery thereof, upon 
ſpecial truſt and confidence, and to the intent that they ſhall, 


and every part thereof, to ſuch perſon or perſons, upon ſuch 


preſſed, &c, in the firſt twenty pages of a ſmall book covered 
with marble paper, wholly of my own hand-writing, and all 
the interlineations and eraſements therein having been made 
by me; in the twentieth page of which book, there are in 
my own hand-writing, the words and figures following, viz. 
« All written with my own hand, and bearing date Briſtol, 
Sept. 22, 1768, containing twenty pages. — John Norris. — 
And alſo the words and figures following, vg. This is the 
paper or book, to which my will, bearing date the 26th day 
of June, refers. — John Norris.” — That ſubject to, or chargeable 
with, the faid annuity or yearly rent-charge, and the powers and 
remedies aforeſaid for the recovery thereof, the teſtator declared, 


of the ſaid premiſſes, in truſt for his own right heirs and aſſigns for 
cyer,—That the teſtator by his ſaid will gave to the ſaid T. G. 


= Ewe: 1000 l. and alſo gave many other pecuniary and ſpecific le- 


gacies to many other perſons. —That by the ſaid paper or book, 
to which the will refers, it is directed, &c. (here was ſet forth 
an account of the purpoſes to which the annuity given to the 
univerſity was to be applied). — That, after making the ſaid will, 
= 92. in May 1773, the teſtator married Charlotte Townſhend ; 
previous to which marriage, and after making the will, he 
= conveyed certain lands of the annual value of 12301. to truſ- 


W yearly ſum of 80/7. in caſe there ſhould be no ſon of the mar- 
tiage, and 6007. if there ſhould be a fon, by way of jointure 
and in bar of dower, with remainder to himſelf in fee.— 
That the premiſſes in the declaration mentioned, and ſo deviſ- 


0 . 15 | ed 


from time to time for ever, pay, apply and diſpoſe of the ſame 


truſts, Cc. and in every reſpect in ſuch manner as are ex- 


his will to be, that the truſtees and their heirs ſhould ſtand ſeiſed 


tees, for the purpoſe of ſecuring to the ſaid Charlotte a clear 
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teſtator having then had no iſſue born of the ſaid marriage, and 


declared a further intention in her favour as follows, “ My will 


beſides, or over and above the 800 I. 1coold. in caſh to be 
under my will. —In caſe I ſhall not live to procure this my will 


you my dear ſiſter to fulfil my deſigns, uſing too all your en- 
deavours that none ſhall hinder you.—To the page on the other 


ſence of each other; which paper writing was dictated by him 


Lunt, on the evening of the 27th of December 1776. That © 
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ed as aforeſaid by the will, were not comprized in the laſt men- 
tioned conveyance.—That on the 13th of December 1775, the 


his ſaid ſiſter being then his next heir at law, wrote and ſub- if 
ſcribed with his name a paper writing (ſet forth in hec verba, 
and entitled © memorandum of my 41ntention,”); in which, 
after mentioning, that, by the ſettlement. his wife (of whom 
he ſpeaks in the higheſt terms of approbation) had Boo. a 
year clear money, which his will, “even if it were not prior, 
could not affe&, and which, he ſaid, it had nothing to do with,” 


is, (and, if I live to expreſs it in legal formality, it ſhall be a 
coercive will) that not only all her jewels ſhall become hers, 1 
but that ſhe ſhall have her choice of half the plate when ap- 1 
praiſed, and of half my books. That moreoyer ſhe ſhall have 
to the amount of 2001. (beſides the harpfichord which I wholly 
give her) in furniture, according to her own choice of it, = 


paid to her within one year from my deceaſe by my executors 


and intention to be according to legal preſcription, I call upon 


ſide, and to the page on this, I have ſet my name as above 
dated, John Norris. —My friend J. Ewen take a copy of this, 
and if not complied with, publiſh it.“ — That afterwards, on 
the 25th of October 1776, the teſtator had iſſue, born of his 
ſaid wife, Charlotte Laura Norris, the leſſor of the plaintiff; 
and that on the 27th of December 1776, being ſeiſed as afore- 
ſaid of the premiſſes in the declaration mentioned, amongſ 
other real eſtates, he ſubſcribed his name to another paper 
writing, in the preſence of three witneſſes, who, at his requeſt, 
ſubſcribed their names thereto in his preſence, and in the pre- 


and reduced into writing by his order, and was in the word: 


and figures following, viz. * Memorandum of what Mr. Nor- 
ris ſaid in the preſence of Mr. Bromfield, J. G. Ewen and 1: 


his will was made before he married a ſecond time, he had theic 
deviſed his eſtate to his heir male, and had given 10,000/. to 
the younger children of the Hoveron family, but now having? 


female child, it is his meaning that ſhe ſhould inherit the eſtate 
45 


* 
8 
„ 
1 


IN THE NINETEENTH YEAR OF GEORGE III. 


as his heir, and of courſe that the 10, ooo J. ſhould not become 


due to the Hovetor children, unleſs the ſaid child ſhould die 
without heirs of her body. Mr. Norris alſo means that the 


1000 J. left to Mr. J. G. Ewen ſhould be paid to him, and alſo 
all the other legacies mentioned in the will to other people, 
except the above 10,000/,— John Norris. — And he alſo par- 
ticularly deſires, that the college gift may be paid and diſpoſed 


as he has, in the ſaid will, directed. —The parchment book 
reſpecting the college gift is to ſtand. — Mr. Brograve had in- 
ſtructions for this, and drew it up.” — Witneſs to the above 


ſigning of the ſaid Fohn Norris, F. Bromfield, F. G. Ewen, T. 
Lunt.—That the {aid clauſe in the ſaid paper writing laſt men- 
tioned, immediately following the name FJohn Norris, VIS — 
« And he alſo particularly defires, &c.” was, by the direction of 


1778. 
— 

BRADY 

againſt 


Cui. 


the ſaid John Norris, ſtruck out by ſeveral ſtrokes of a pen 


drawn through the ſame, before the teſtator ſigned the ſaid 


laſt- mentioned paper writing, the teſtator ſaying to the perſon 
who reduced the ſaid memorandum into writing, — © You may 
draw your pen through what you have now written, for there 
is a parchment book with the will in the hands of Mr. Bro- 
grave, that mentions all about it—That by the words“ chil- 
* dren of the Hoveton ſamily, and“ Hoveton children” the teſta- 
tor meant the children of his ſaid ſiſter, who then lived at 
Hoveton. — That the will of the 26th of June 1770 did not 
contain any deviſe of any part of the teſtator's real eſtate to his 
heir male, or to any other perſon, except only the deviſe of the 
premiſſes above-mentioned, part of his real eſtate, for ſecur- 


ing the ſaid rent-charge to the univerſity of Cambridge. Nor 


did the ſaid will contain any gift of 10,000/, or any other 


ſum of money to the Hoveron children, or any of them; but, in 


a draught of a will which had been prepared by the direction of 


the teſtator in the year 1708, but had never been executed, there 
was a deviſe of the principal part of his real eſtate to his ſaid 
ſiſter for life, with remainder to her firſt and other ſons in tail- 


= male, charged with the payment of 10, ooo J. to the younger 


children of his ſaid fiſter, on certain contingencies therein 
ſpecified; And the faid draft contained alſo a bequeſt, of 
zoo J. only, to the ſaid F. G. Ewen.—That the teſtator died on 
the 5th of January 1777, ſeiſed in fee of the premiſſes men- 
tioned in the declaration, leaving the leſſor of the plaintiff, 
his only child and heir at law; and that he alſo died ſeiſed in 
fee of other real eſtates of the yearly value of 2 500 J.— That 


| K after 
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againſ? 
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ſtions upon this ſpecial verdict. —1. Whether the will of 1770 


2. Whether, ſuppoſing it revoked, any thing appears on the 
face of the ſpecial verdict, which, in law, amounts to a repub- 


ſidered as revocations, becauſe contrary to, or inconſiſtent with,. 
Coke v. Bullock (g). And theſe conſtructive revocations were 
a pariſh, or to a corporation. Mountague v. Feoffereys (50, Rolle's 


was held, that a ſubſequent marriage revoked a will of land 


quent deed, deviſe, or marriage could have no other effect, but to 
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after his death, and dees the time wirhin mentioned in which 
the treſpaſs, Sc. — The defendant Wee under the deviſe to 
the univerſity. 

Le Blanc, for the leſſor of the plaintiff. — There are two que- 
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lication, eſpecially with reſpec to the deviſe to the univerſity. 
—1. Before the ſtatute of frauds, wills of land made under the 
particular cuſtoms of boroughs, or by virtue of the ſtatute of 
wills (e), might be revoked by any expreſs words without Writ- 
ing, the ſtatute of wills giving power to any perſon ſeiſed in 
fee of lands, to deviſe ſuch lands by will in writing, but being 
ſilent as to revocations. Brooke v. Warde (d), Symſon v. Kirton 
(e), Cranvell v. Sanders ( F). But beſides theſe actual revo- 
.cations, there were other acts of a teſtator which were con- 


the will; as a deviſe in fee, and afterwards a leaſe for years, 
to the ſame perſon, to commence after the teſtator's death. 


. 


220 


raiſed, even where the acts done were void in law; as feoff— 
ment without livery; bargain and ſale without enrolment; a 
grant of a reverſion without attornment ; a deviſe to the poor of 


Abr. title Deviſe (i). In the caſe of Forſe v. Hembling (4), it 


made by a feme ſole. Now, in all theſe inſtances, the ſubſe- 


how « 


ſhew an alteration of intention ; and therefore they prove, that 
any act indicative of ſuch a change, was conſtrued to be a revo- 
cation. The ſtatute of frauds enacts, that all wills of lands ſhall be 
executed with certain ſolemnities (/). Then follows a clauſe, 
preſcribing ſimilar ſolemnities in the caſe of revocations (). 
But it is determined that this clauſe does not extend to impli- 
ed revocations, or revocations in law. Speke's Caſe (2). The 


— — — 


e 32 K.. C1: (i) p. 614. 

(d) Dyer 310. ee) c. B. M. 30 El. 4 Co. 66; b. 
(e) E. 4 Fac. 1. Cro. Jac. 115. (1) 29 Car. 2. c. 3. . Oh 

(f) M. 16 Tarts. Cre: Tac. 497+ (mn) F. 6. 

() C. B. M. 2 Fac. 1. Cre. fac. 49. (a) Cartb. 8 1. 
)) Moore 429. | 1 
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Earl of Lincoln v. Noll. & al. (o). Tickner v. Tickner (50. 
Eyre v. Eyre (). Brown v. Thompſon (r). Pollen v. Hu- 


band (6). It is laid down in thoſe caſes, that a ſubſequent 
marriage, and the birth of a child, is one of thoſe changes of 
ſituation, that will amount to a revocation in law, of a will of 
land, as well as perſonal property. And this doctrine was re- 
cognized by your Lordſhip in the caſe of Wellington v. Welling- 


ton (t). The ſame point came directly before the court of Ex- 
chequer in a caſe of Chriſtopher v. Chriſtopher, which was de- 
creed 6th of July 1771 (4); and it was there determined by 
PARKER Chief Baron, and SMYTHE and ADAMs Barons, againſt 


PrRROT Baron, that it was a revocation. The ſame queſtion 
alſo occurred two years afterwards, in Spragge v. Stone, at the 
Cockpit (v). The firſt will in that caſe was made in Jamaica, 
6th of June 1764, by which the whole eſtate, real and per= 
ſonal, was deviſed to the defendant. The teſtator married in 


7 F 1765, and had ifſue in 1766. Afterwards, 1oth of O#ober 


1766, he made another will in England, which was in his own 
hand-writing, but not duly atteſted according to the ſtatute of 
frauds; by which he deviſed his eſtate, real and perſonal, to his 
wife, in truſt for his ſon. In Auguft 1770, the chancellor of 


Jamaica decreed, that the marriage and birth of a child, and 
the ſecond will, amounted to a revocation as to the perſonalty, 


but not as to the real eſtate, On the appeal to the privy coun- 


cil, PARKER Chief Baron, DE GREY Chief Fuſtice, and Sir 


EarDLEY WILMOT being preſent, ** So much of the decree of 


of the court of chancery in Jamaica, as eſtabliſhed the will 
of 1764 with reſpe& to the real eſtate was reverſed ;” and 


it was declared, „that the ſubſequent marriage and birth 


of a child were, in point of law, an implied reyocation of 


the will of 1764.” Their Lordſhips, in this order of rever- 
ſal, took no notice of the ſecond will,—2. If the will of 


= 1770, in the preſent caſe, was compleatly revoked by the mar- 


riage, and the birth of the daughter on the 2 5th of Oclober 
1776, has any thing happened ſince, that can be conſtrued to 
be a republication ? That cannot be without the ſolemnities 
required by the ſtatute of frauds. Gilbert's Law of Devi iſes (wo). 
Bunker v. Cooke (x). The due execution of a codicil is not 


(%) In Dom. Prec. 1695. 1 Eg. . (t) Z. R. 8 G. 3. Hil. 4 Burr. 2165. 


(p) Cited in 3 Ach. 742. (4) 4 Burr. 2171, Note. 2182. Addend. 
(2) 1 P. Mans. 304. Note. (v) 27 March 1773. 


(r) 7. 1702. P. Ca. ii (wv) 87, 95. 
GE. 712. 1 Eq. Ca. 412. (x) Fitx Gi. 225 Gilo. Dev. 129. 
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ſufficient to republiſh a will. So determined in Lytton v. Lady 
Falkland, and in Penpbraſe v. Lord Lanſdowne, both cited in 
' Comyns's Reports ()). So, by cancelling a ſecond will, one of a 
prior date is not revived. Burtenſhaw v. Gilbert (2). The me- 
morandum of 27th of December 1776 is not found by the ver. 
dict to relate to the will of 1770. It refers to the deviſe to the 
teſtator's ſiſter's children, which is contained in the former will 
of 1768, and not in the latter. That part of it, in which it i; 
ſaid to be his intention that the college gift ſhall Rand, was not 
ſigned, and is ſcratched out. It may be contended that it is 
included under the words, ** all the other legacies” and it will he 
ſaid there is parol evidence of what the teſtator ſaid, when the 
eraſement was made, but the diſtinction is clear between a legacy 
and a deviſe, and no parol evidence ſhould be received to explain 
the teſtator's intention contrary to the legal import of the lan- 
guage he has employed. Strode v. * 4, Cole v. Rawlinſon 
(5), Bertie v. Falkland (c). | 
Graham for the defendant — J admit that implied revocation 
ſubſiſt as before the ſtatute of frauds. — But I am to contend — 
1. That there has been no revocation of the will of 1770, — 
None of the caſes have gone ſo far as to ſay that marriage, and 
the birth of a child, neceſarily revoke a will. The doctrine is 
derived from the eccleſiaſtical courts. In Lugg v. Lugg (d), 
which was decreed by the delegates, marriage and the birth of 
child was declared to be merely a preſumptive revocation. The 
will there was only of perſonal property. In the caſe of Seh- 
” herd v. Shepherd [10], which was ſent out of chancery by lord 
Cambden for the opinion of Sir George Hay, it was determined, 


Fu 
Acre that the ſubſequent birth of children, even in the caſe of per- 
e, ſonalty, did not amount to a revocation, Brown v. Thomſon, 


© eons + 8 


[10] The following is the ſtate of the facts } were found together. In 1765, another 
in that cafe. Shepherd the teſtator having daughter was born, and in 1768, a fon, who 
made hiswill, aſter ſome ſmall legacies to his | was a poſthumous child, the teſtator bqng 
« ollateral relations, made his wife refiduary | dead about fix months before his birth. 
lecatee. After the making of the will, his wife | Sir George Hay, in giving his opinion that e 
was brought to bed of a daughter in 1763, | will was not revoked, delivered a very folehin 
pon whoſe birth, the teſtator added a codicil, | and learned arzument, in which he ſtated and 
whereby he directed that the legacies ſhould | examined,a number of caſes not in print, 5 
be paid, and that an annuity of 300 J. per | well as thoſe contained in the different fe- 
an. ſnould be ſecured on the re//duum, and | porters. | 
paid to his daughter. The codicil and will 


(%% B. R. H. 1 Ann. 1 Salk. 234. 


(7 383. 384. | (c) In Canc. H. e eee ee Salt. 231. 
TCC. ĩͤ 4. BESS: | (4) Z. 11 V. z. 1 Id. 2. 441. 


() 2 Fern. 621, 624. 8. C. with Lyrten ] 2 Salk. 592, 
v. Ady Falklaid, | 
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Arnd the rule to real property; but that caſe, as ultimately 


degided, proves that it does not hold univerſally, for there the 
will was eſtabliſhed by lord Keeper Vrigbt, becauſe the pre- 
ſumption was -rebutted by other circumſtances. In Chrij- 
topher v. Chriſtopher, there was a diſpoſition of the whole eſtate, 
and-the child, if the will had ſtood, would have been without 
any proviſion. Spragge v. Stone, went entirely on the authority 
of Chriftopher v. Chri/topher, and in the decree it is called an im- 
plied revocation. Now if this fort of revocation is only pre- 
ſumptive, 1t may certainly be encountered by evidence. Serle 
v. Lord Barrington (e). Such evidence has always been admit- 
ted in the eccleſiaſtical courts, as appears by Sir George Hay's 
judgment in Shepherd v. Shepherd. What are the facts in this 
caſe? A draught of a will in 1768, by which the teſtator 
deviſed his eſtate to his ſiſter and her iflue in tail, with 10,0007. 
to her younger children. This was never executed. Then, in 
1770, the will in favour of the univerſity. And it is to be 
obſerved that the deviſe to them is only of a very ſmall part of 
WS thc tcſtator's eftate—merely a farm. Then an ample ſettlement 
don his intended wife. Afterwards the marriage in 17. 
Then, in 1775, the teſtamentary paper ſet forth in the ſpecial 
verdict, In Ocfober 1776 a child born; and, in December of 
the ſame year, the laſt paper atteſted by three witneſſes. In 


draught of 1768, with the will of 1770, and refers to both. 
'He certainly refers to the latter, becauſe he mentions the legacy 
of 1000 J. to Ewen. But in the caſe of preſumptions, parol evi- 
dence is undoubtedly admiſfible. And it appears that when he 
directed the additional clauſe relative to the college gift to be 
ſtruck out, he ſpoke of the inſtrument of 1770 as his will. 


This rebuts every preſumption that he meant to revoke it. — 


1 H 2. But if the court were to hold that the marriage, and birth 

ca child, did revoke the will of 1770, I contend, in the 
next place, that the paper of the 27th December 1776, refers to it 
with ſufficient certainty to amount to a republication. To eſ- 
tabliſh this poſition, 1 rely upon Carleton leſſee of Eriſin v. 
Griffin ( (f), Bond v. Seawell (2), Acherley v. Vernon (), Litec kN 
Bond v. Seawell, and Molineux v. Molineux C). 


: e M. 11 Geo; 1 2 Ed. Rn. 1370, (g) M. 6/ Geo. 3. 3 Burr. 1773. 

, Me, A -» | i 

s Med. 278. 2 Str. 826. (9 M. 10 Geo. 1. Comps 381. 
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Le Blanc, in reply . inſiſted on the caſes of Chriſtopher v. Chr 74 
=— topher, and Spragge v. Stone, as having expreſsly eſtabliſhed that 
again. A ſubſequent marriage, and birth of a child, amount to an abſolute 
Cupirr. revocation. He ſaid that the admiſſion of parol evidence, or of any 

writing not executed with the ſolemnities preſcribed by: the ſta- 
tute of frauds, would be of the moſt dangerous conſequence, and 
would lead to all the inconveniences of perjury, which that 
act was calculated to prevent. That in Cbriſtopber v. Cbriſ 
.topher, the judges founded their opinion as to revocations by 
marriage and the birth of a child, on this, that thoſe circumſtances 
were matter of fact eaſily aſcertained, and of ſuch notoriety as 
| not to occaſion any danger of fraud or perjury, and that Apans 
E Baron in that caſe expreſſed a ſtrong diſapprobation of taking 
other extrinſic circumſtances into conſideration. And he con- 
tended that the paper- writing of December 1776 did not refer with 
ſufficient certainty to the will of 1770, for that -to operate as : 
a republication, and that a reference by a ſubſequent inſtrument, 
though properly atteſted, muſt be clear and unambiguous, in 
order to re-eſtabliſh a will which has been revoked. 
(Mr. Dunning mentioned to the court, that he had argued 
the caſe of Spragge v. Stone, — That-it was agitated at the bar, 
whether the ſtatute of frauds extends:to Jamaica; but that the 
Judges thought it unneceſſary to decide that queſtion, and that 
.the decree was penned | as it is, merely that it might be ſeen 
abroad, that the privy council had not decided it). 
Lord MansFIELD — I had no doubt upon this. caſe from the 
beginning. I have travelled a good deal through the queſtion. 
J argued moſt of the caſes when I was at the bar, relative to 
implied revocations of wills of perſonalty. Sir George Hay's de- 
ciſion is not applicable to the preſent queſtion, becauſe the point 
there was, whether the birth of a child alone, operated as a revo- 
cation. He held that it did not. And in that caſe too, the 
child was totally unprovided for. A ſubſequent marriage, and 
the birth of a child, affords a mere preſumption. There may be 
many circumſtances where a revocation may be preſumed. The 
caſe in Cicero is an old and well known inſtance of ſuch pre- 
Aumptions (4). But, upon my recollection, there is no caſe in 
which marriage and the birth of a child have been held to rail 
an implied revocation, where there has not been a diſpoſition of 
the whole eſtate. It was a total diſpoſition in CGHriſtopher v. 
nulla, 


555 
8 


o 
. 8 * . > : — 28 
— _ 1287-4 53 * 5 \ — —ñ—— — _ = MY \ 
— 2 : K a — — vu » — = 
— * * wo, N : > . : : ? ie 97. » — ann — 99 C — — — — — — 199 — — 3 ATICITIINE 
2 . , - PRI 4 = q _ — — — L 1 pe — 2 2 Wes - 1 oe” Ren Ons ey 2 
1 — 3 * * = * n F . res * . — a var: ets Goa hat x? AT Im, * _— — — 
* > * * _ X = - em 
£ — 0] * 1 4 . t7 E _—— ST 
4 * rr — 8 - l e 1 - q 
* 5 . 3 — Sr * * * x * 2 3 hc — — 2 — IN : 5 —— r — — 
- | ws * = - - = - . — E — * * oo De r ae IE es » es SG 8 
2 r 2 Nr . — 1 ” me wa : . ä N — 
. * * . rr * - E Soy ” . ** = * 2 ” * 3 9 f _ be - W * 90 
oy — þ -” 1 — — 1 — 80 a Ko os 7 P 44S SHA. 8 = * , 0 a \ — 2 <a F * Gee ** — — - + * _ I 82 — — = ens 
— 7; 2 ſee : 4 2 * A 2 * ORE 2 . WS — — wa WAR We ry ap rey + 2 8 * 7 32 1 — — — * N 1 — l 
"i 3 3 3 S —— 4 weak * gat, Mi - 2 . Jo St ns FS Jae . rr eee ö #4 carry Le ee 8 8 8 _ LA Go 5 . 1 = "Som. FR” n 
—— — F Lab See ed def * — N v r n Fs. — — * — — n —2 e iy Y Dung ol - 6 As — 1 n aa 5 oa 2 N — CS — - bs \ _ = by io 
F - - SEES ans ju N > * 2 * D : A e E * Oe GAS +, * r n e - — — nes l > " « : —ů 2 « ar os —ͤ—ũ3é — be Eats; „ d — 2 
— 0 1 I * — 5 ; wy 1 IEEE IP — >. N 9 oy __ EERE f - l 
* 4 E) s * 7 — w * 3 n L s p \ 2 CY 7 — - - a> FREY * _ 
* — * 55 * 9 1 2 — 8 _ or - pes 2222 — a ms B r — Pa 1 . 3 mY * 5 wet { mn 4 y . . as ES * ws - " > 
- * . = n 1 2 Se Sons = - 6, - 8 — — — — — N - . — 
- B : — 5 p 2 Th : J 8 * — I: ah - 2 , . "of; { p . ; — 3 : 
— 2 0 * — 1 - _ > 4 — eros ef — — — 2 — — 
» hate —— = = forty * „ 1 p ou 4 : 5 9 Fo * — * ” * 5 * "I pt, WH 
2 — 18 — * - — 2 Wes * 3 5 9 . * * F 8 p * 1 4 * — — — : 7 8 e nn 
— - 5 4 < 5 2 Ty * = N © Ns tho, eee 7 Ka, * , * 2 * _ rn * * * 1 1 : 
. £ * 27 99 2 OI CES) 9 R - 


- — — 1 * 
— 


(4) Pater credens filium ſuum e mor- | mi redeunte hujus inſtitutions is eft 


luum, alterum inſtituit haredem. Filio da- Cic de Oratore. 
Cbribapbe 
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Cbri opher, and in Spragge v. Stone ; and it has always been a 


total diſpoſition in the caſes of perſonal property, becauſe, by mak- 
ing an executor, the whole 1s diſpoſed of. In ſuch caſes, the 
inference is exceſſively ſtrong in favour of the wife and children, 
But I doubt extremely (I give no opinion) whether the circum- 
ſtances in this caſe are ſuch as would raiſe the preſumption, 
The teſtator diſpoſes of a ſmall part of his eſtate to a charity. 


Then, in contemplation of his marriage, he ſettles 800 J. a 
year; upon his intended wife, with remainder to himſelf in fee. 


It is clear. therefore, that he contemplated the change in his ſitu- 


ation after the will, and provided for it as to his wife; and, with 


regard to the children, he may well be ſuppoſed to ſay, I will 
keep them in my own power. Suppoſe a man had given ſeveral 
legacies'by a will, and had deviſed all his real eſtate to the uſe 

of his children when he ſhould have any. Would a ſubſe- 


quent marriage and the birth of a child have revoked a will of 


that ſort? — But I am clear on the other ground, that this pre- 


ſumption, like all others, may be rebutted by every ſort of evi- 
= dence, There is a technical phraſe for it, in the caſe of exe- 
= cutors. 


s. It is called rebutting an equity. Lugg v. Lugg is 
ſtrong to this point. Thomſon v. Brown was decided upon a 


1 particular, againſt a general, preſumption; and Sir- George Hay 


appears to have underſtood-this.to be the law. 


Blane admits that there is evidence to rebut the preſumption. — 
If that were more doubtful, I think Mr. Graham is right that 
the inſtrument of 27th December 1776 ſets up the deviſe to the 


_ univerſity. This inſtrument was written after the birth of the 


child. The teſtator had ordered a draught of a vill to be Pre- 


Afterwards, in 1770, he makes the will in 
Now what appears on this inſtrument of December 
1776? The teſtator remembers the diſpoſitions both of 1768, 
and 1770; but is not correct as to which of them he had exe- 
cuted. But his meaning is, that his eſtate ſhould go to his 
daughter. — That the 10, ooo J. ſhould not be paid. As to the 
legacy of 1000 J. to Ewen, that was to ſtand,—** And alſo all 
the other legacies.” —The word legacy, in its ordinary figni- 


fication, is applied to money, but it-may ſignify a deviſe of land, 


and may here comprehend the deviſe to the univerſity, which the 
teſlator calls a gift. 


WILLES Juſtice of the fame opinion. 
1 


queſtion, 


ASHHURST 


Now the intent 
here is glaring from the writings found by the verdict. Mr. Le 
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r 
BRA Dx 
apain/t 
Cupirr. 


Aon 2 N. fe. 


againſt 4 | 
bailiff takes 
the goods of 


. treſpaſs 


lies againſt 


the ſheriff. 


The cauſe had been tried before me. 


ſubſequent will (7). 


CASES 1N*; MICHAELMAS TERM | 


AsnnvRsT Juſtice ] am of the ſame opinion. 
admiſſion of parol evidence to rebut an equity, or implication. 
BuLLER Juſtice I am of the ſame opinion. I argued the caſe 
alluded to by my brother ASHHURsT. It was the caſe of Roger; 


v. Langfield; and was decided on the authority of Lake v. 
Lake (&) before lord Hardwicke., Burtenſhaw v. Gilbert did 


not go upon an implied, but an expreſs revocation, for the firſt 
will was in two parts, and the teſtator had deſtroyed one of 


In Goodright leſſee of 


them which had remained-in his cuſtody. 
Glazier v. Glazier, a will revoked by a ſubſequent will, but not 
cancelled, was held to be re-eſtabliſhed by the cancellation of the 
Implied revocations muſt depend on the 
circumſtances at the.time of the teſtator's death. 

e for the Defendant. 


(4) In Canc. het; 1 Hil/, 313. Buller 


(7) HB: 10 . 4 Burr. 2512. 
N. Pr. Ed. 1775. p. 297. | 13 


Ack w 00 RTH again K E R- PE. 


HE goods of one Viſe had been conveyed to Ackworth 
the plaintiff, by a bill of ſale, and had actually been re- 
moved from the houſe of Miſe. Two writs of fieri facias at the 


Nuit of different perſons againſt Wiſe were delivered to the ſheriff 
of Suſſex, (the preſent defendant,) who granted warrants to his 


officer to execute them. The officer, in conſequence of the war- 
Tants, took the goods abovementioned in execution, and fold 
them. Upon this Achworth brought an action of treſpaſs vi et 
gainſt the ſheriff, (without joining the officer as a defend- 
ant.) The cauſe was tried, before EYRE Baron, at Horſham ſum- 
mer Aſſizes 1778. 
plaintiff was voluntary and fraudulent. Both the writs of Heri 
facias were produced, and a copy of the judgment on which one 
one of them had iſſued. The copy of the other judgment 
could not be read, becauſe the witneſs, who was to have proved 
it, was intereſted. 


Guini a 


produced to ſhew that the-bill of fale was fair, and that a valua» 
| confiteration 


There was a 
ſtrong caſe in this court E. 13 Geo. 3. on the firſt point, as to the 
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The defence was, that the bill of ſale to the 


On the part of the plaintiff, ſtrong evidence was 
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cConſideration had been given for it. The judge dir ected the jury to 
find for the plaintiff (at all events, and whatever they might think 


of the bill of ſale) as to the goods taken under the writ, in the caſe 
where the judgment on which it iſſued had not been proved 
being of opinion that the writ itſelf is not ſufficient evidence, 
unleſs where the action is brought by the perſon againſt whom 


the feri facias had iſſued. The jury thought that the fairneſs 
and conſideration of the bill of ſale were proved, and they accor- 


amount of the ſum for which all the goods had been ſold under 
the executions. The plaintiff had produced evidence to ſhew 
that the real value was much greater, and equal to what appeared 
on the bill of ſale. The defendant on the contrary had inſiſted, 
that if the jury ſhould think the plaintiff intitled to recover, they 
ought to deduct, from the ſum for which the goods had been ſold, 
the ſheriffs poundage, and the other expences of the executions. 
| (This was on the ground, that the parties at whoſe ſuit the goods 
were taken, were the real defendants; they having indemnified the 


ſheriff). 


A new trial was moved for, on four grounds, vi. I. That 
the verdict was contrary to evidence, the bill of ſale being volun- 
tary and fraudulent.— 2. That there had been a miſdirection on 


the point of evidence. —z. That the damages were exceſſive, the 


deductions contended for not having been made. —4. That the 


action would not lie againſt the ſheriff, becauſe his warrants 


being to take the goods of Viſe, he had given no authority to his 
Ger to take thoks of any other perſon, and therefore was not 


Z anſwerable, if goods which did not belong to Wiſe had ou 


taken. 


Kempe Serjeant, Robinſon and G. Wilſen for the plaintiff.— 


Dunning and Morgan for the defendant. 

On the day when cauſe was ſhewn, the court was clearly 
againſt granting a new trial on any of the three firſt grounds. 
Lord MansF1ELD faid, he had not the leaſt doubt, from the 
evidence ſtated in the learned Judge's report, that the bill of 
lale was fair; which, he ſaid, laid the queſtion on the ſuppoſed 
miſdirection out of the caſe. BULLER Tuſtice recognized the 
diſtinction made by EyRE Baron on that queſtion, and ſaid, it 
was founded on the authority of a caſe in lord Raymond (m).— 
With regard to the objection to the action, the court took time 


to conſider; Lord MANSFIEID obſerving, that if treſpaſs would 


) Lake v. Billers. 1 Lord Raym. 7 33. 
Bull. N. p. 91. Edit. 1775, Vide the | tam v. Smith. 2 Blackſt. 1104. 


M not 


dingly found a verdict for the plaintiff, with damages to the 


ſame doctrine recognized in Savage qui 


41 
1778. 
— 
AcRwWORTRH 


againſt 
KEMPE. 


42 


1778. 


AckwoRTEH 


againſt 
KEMPE. 


printed account of the caſe ſhews the danger of inaccurate re- 


not lie, no other action would, and that the point was, there. 


Baker et al. in C. B. J. 12 Geo. 3 (n). The paſſage in Rolle; 


BLACksToONE's own notes; which I will read. (Here his 


_ Give by all the three judges who delivered agrees pretty nearly with Mr. utice BLACK: 


CASES IN MICHAELMAS TERM 


fore, of very extenfive conſequence. 
Some days afterwards, Lord MANSFIELD delivered the judg. 


ment of the court to the following effect. __ 1 
Lord MAansFiELD— The only queſtion now remaining is, 
Whether treſpaſs vi ef arms can be maintained againſt a ſheriff 


for goods taken in execution by his bailiff, which turn out not to 
have been the goods of the perſon againſt whom the feri facigt 


iſſued. On the part of the defendant it has been argued rather 
on authorities, than on principle. The authorities cited were 


2 Rolle's Abr. 5652. title Treſpaſs, pl. g, 10. and Saunderſon v. 


Abridgement does not warrant the objection. The caſe there, when 
rightly underſtood, will appear to be a particular exception to 
the general rule; and the true inference from it is, that where 
there is no exception, the ſheriff is liable. The bailiff of 1 
franchiſe is not the officer of the ſheriff. He gives no ſecurity, 
It is evident from pl. 5. in the ſame page that this was Roller 
meaning. He there ſtates, that if a ſheriff take one man for 
another, falſe impriſonment lies againſt him ; and, although he 
ſays, © if a ber if take,” &c. he means his 4a:/f, for ſheriffs ne- 
ver did execute proceſs in perſon. For all civil purpoſes, the 
act of the bailiff, is the act of the ſheriff. If there could be any 
doubt, it is cleared up by the very caſe in the Common Pleas, 
which has been cited for the defendant, It was faid at the bar, 
that that caſe was determined on the ground of recogniticn [11] 


by the ſheriff, and that the court was equally divided. The 


PII 


fn en 


, Y — 5 — „ 


2 


ports [12]. I have a very correct report of it from Mr. Juſlice 


gs. 


WI 


Lordſhip read the caſe exactly as it has been fince printed (o).) 
In ſhort the point appears to be extremely clear; and it was 
not fair to puzzle us ſo long with it, as it ſeems the objection 


was ſuggeſted to Mr. Serjeant Glynn, who led for the defendant 
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[11] The recognition in that caſe was kigh ſheriff, neither is the act of the un- 
only by the ander- fert. How could that der- ſheriff, 


alter the queſtion ? It is mentioned as de- [12] The account of the caſe, in lliliu, 


* * - . - 2 n 1 p 
their opinions on the motion for a ne trial. | sroxzE's report. It is much fuller; the 
Yet it ſcems that ſuch a recognition could 


not quite ſo accurate in diſtinguiſning whit 
only make it the act of the under-ſleriit..j..the Judges ſay on the point of the recog- 


1 

| 

i 

4 9 ” ; { 
If che act of the bailifF is not the act of the | nition, from what they ſay on the general 

| 

| 


| | qu eſtion. 


(n) 3 Wil}. zog. (9) 2 Black, 832. 


al 


4 


A 
-/ 
— 
8 2a 
68 
1 
Fs 5 
"T0 
IE 
I 
x& 
1 Z 
* 
5 
* 
1 2k N . 
= 
* - 4 E 
m- 1 
= Te 
1 
1 ? 
= 
£ be” 
4 of 
A, 2 
* . 
1 
129 
10 
* 
17 
Hal 
CT 
O 
3 1] 
I 


| Sir Jobn Aflley.” 


E n 3 e SALTS l 3 
5 be » r FWF T MISS, Ze 4,. 
* r TC A OG ie FE FS ð mßßßß ß ̃ ß ĩͤ => ns 3 7 * 
e N 3 PR Is PP F _ ; Ry 2 : ns DE Re 2 . 2 . A on at ab, OE! = 
Eats 99 See 2 C 7 60 8 ; LATHS x of SE Je FE NENT „ N =D 3 > 1 5 > © \ 
e * 2 4 - 22 N 22 8 * 3 N 2 7 1 g & : « a Py D n ET at 8 7 5d 1 — 8 > Fs 5 ms 8 Fon 8 
- * 4 * * 1 1 SAL > \ * > + >) 1 * ls” *; " '; s £ 2 7 * - 8 4 ry * 
N A > 5 x oe J * 7 3 LAY I 5 þ oy < 1 3 2 x S 5 1 22 IA FREY EC . 
_ — wy I 8 « ee eo Aa abs? 8 n rot 5 8 A WES 8 7 „ N g 25 o n 2 8 e * r . 5 
. i RY ad ACS a l 9 ö 5 «x * 4 . 7 = , 4 n 3 ccc fe GN TF F * hx G 
q rn ene RN a 8 r n N 0 . 1 8 Y Ver CSE IC / // ee i ne, A r EIT Lig TILING HS : 2 
; » r c 9 N k 2725 Ry. VIS SEE ne oe Rr ę ꝗ¶ ̃„Tf . 8 TT 8 5 
Y PLIES CE * n * WE; * p e 2 . ; r 1 — Ws {4 Bad 8-2 of; K A Ho OE e ee e TE EEE TO EIT BT. a Dos 5 $55 2 Lo J 
: — 2 9 n 22 * 7 $47 _—_ 5 n e 8 1525 ? r 5 3 S a 2 . . <A 25 
n . 2 a * 8 * * * A * : 8 F LEY 7 e e Tp SE F, Fa e 2 . * _ * Pr 7 e r e I "> Wee ” 
. ; A $ rn L G& “ l ß ß ß ñ ß ĩ ĩͤ ß. - 
2 SAS n * n ! 3 SU, PRE; 4 r FAR IIS DoS Eo GS en Hr a 0 rer A 122 
SE * © 2! T\ 3 a l S TEN i BOS Tan ret et od REES * * . N 22 L 
LID ES, EE r 


IN THE NINETEENTH YEAR OF GEORGE III 


at the trial, and he would not take it, thinking there was no? 
| thing in it. 


The rule OY 


Hund, againfl Pieriurk and another, Executors of 
Sir Jene As TLEV, Bart. 


} 


IR Jobn Aſtley granted a leaſe to the plaintiff in which 


there was a covenant in the following words: —“ And the 


aid Sir John Aſtley for himſelf, his 14 and aſſigns, doth 
covenant and promiſe to and with the ſaid John Hurd, his 


exeeutors, adminiſtrators and aſſigns, by this indenture, that it 
ſhalt and may be lawful for the ſaid 70% Hurd, his executors, 
adminiſtrators and afligns to have, hold, uſe, occupy, poſſeſs 
and enjoy all and ſingular the ſaid demiſed premiſſes, with the 


appurtenants, and receive and take the profits thereof, to his 
and their own uſe and benefit, without any let, ſuit, trouble, 


interruption or diſturbance of the ſaid Sir John Aſtley, his heirs 
or aſſigns, or any perſon or perſons claiming or to claim by, 


from, or under bim. — The leſſee having been evicted. by lord 


Tankerville, who had ſucceeded to the eſtate, this action was 
brought upon the covenant againſt the executors of Sir Jo. 
The defendants pleaded, that lord Tanterv!/le, at the time of 
his entry into the premiſſes, and evicting the plaintiff, “ did not 
claim nor was intitled to the premiſes by, for, or under the ſaid 
The cauſe was tried at the laſt ſummer 


WW 4llizcs at Shrewſbury, when a ſpecial verdict was found, which 
| ſtated in effect, —That lady Alley, being ſeiſed in fee, inter- 


married with Sir John Aſtley. — That in 1716, after the mar- 
rage, by indentures between Sir John and lady Aſiley of the 
one pait, and truſtees therein named of the other part, Sir 70% 


and Lady Aſtley covenanted to levy a fine, the uſes of which 


they thereby declared to Sir 7% for life, remainder to truſ- 
tees to ſecure 001. a year to lady A/tley for life, 


over; 


remainder 
with a power to Sir John to make leaſes under the uſual 
reſtrictions; and with a joint power of revocation to Sir Fob 
and lady A/?ley during their joint lives. — That a fine was ac- 
cordingly levied, —That afterwards, by a Joint deed executed 


2 in 


43 


1778. 
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6 8 ueſd ay, 
24th Nov. 


A fine being 
levied of a 1 feme 
covert's eſtate, 
with power to 
the huſband 
and wife to 
declare the 
uſes; and the 
uſes being de- 
clared by the 
huſband and 
wife in re- 
mainder to A. 


If the huſ- 


band make a. 


leaſe and co- 
venant for 
quiet poſſeſ- 
ſeſſion againſt 
any perſon 
claiming un- 
der him and A. 
evict the te- 
nant, an ac- 
tion on the 
covenant will 
lie againſt the 
huſband's 
executors. 
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in 1753, they revsked all thoſe uſes declared by the, indentures 
of 1716, which followed the eſtate for life and power of lea(. 
ing.given to Sir Fobn, - and declared new uſes to lady Aſtley for 
life, with intermediate remainders, remainder to lord Tanker 
ville in tail.— That, in 1771, Sir John Afley made the leaſe to 


the plaintiff containing the covenant on which the action was 
brought, and which leaſe was not agreeable to the leaſing power 


reſerved by the ſettlement. —That the plaintiff entered. — That 
Sir Jobn Afley died ſoon after, and all the prior eſtates being 
determined, lord Tankerville's eſtate veſted in poſſeſſion, and 
that he had taken advantage of the defect in the leaſe, and had 


_ evicted the plaintiff. The queſtion was, whether lord Tan- 


kerville claimed under Sir John, or only under lady Ajtley ? 
If under Sir John, the plaintiff was date to maintain this 


action of covenant. 


Leycefter for the plaintiff. — Bower for the defendant. 
Lord MANSFIELD defired Mr. Bower to begin. 
He argued—1. That the deed declaring the ufes, and the fine, 


were to be taken together, and conſidered as making only one 


conveyance : and that perſons taking by virtue of a power, take 
under the perſon who creates the power, not under him who 
executes it.—2. That a huſband is only joined in the fine of 
a wife's eſtate for conformity, but that the fine is conſidered as 


the act of the wife, not of the huſband, and the conuſee is in 
by her only, inſomuch that if a wife levy a fine without the 


huſband's concurrence, and he do not enter during the coverture, 
it will bar her after his death.—3. That a a revocation 
of a prior declaration of uſes has taken place under a power to 
revoke, and new uſes are declared, the new declaration of uſes 
makes part of the fine, and is to be taken as the ſame conveyance 
with it, in like manner as the firſt declaration would have been, 
if it had not been revoked. And therefore, if perſons claiming 


under the firſt, were to be conſidered as in of the wife's eſtate 


only, ſo muſt thoſe claiming under the ſecond. He cited 1 
Ath. 560. Ex parte Cafwall. Bro. Abr. title Fines, (a). Roll 
Abr. p. 346. (6). Zouch v. Bamfield (c), Doe Leſſee of Ogtarnev. 
Whitehead (4), Beckwith's Caje (e), Charnock v. Worſley ( f 


(a) Pt. 4%. | | 4" {4) 2 Barr. 704. 
„„ (e) 2 Co. 56. 6. 
(c) 1 Leon. 82. | (f) Cro. Eliz, 129. 1 Leon. 114. 


Holland 


3 
* 
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| Holland v. Fackſon (g), Mary Portington's caſe (b), Daniel 
'Ubley (i), Cromwell's caſe (&). 
Lord MANSFIELD ſaid, the caſe was ſo clear that Mr. Sans ; 


the plaintiff. — That. it was true that a fine, and the deed to lead 
tac uſes, were to be conſidered as one conveyance, but that as Sir 
1 Jobn Aftley was a neceſſary party to the ſecond declaration of 
4 uſes, by which the eſtate was limited to Lord Tankerville, his 
bordſhip certainly claimed under him, within the meaning of 
3 this covenant. —That undoubtedly Sir 7Fobn had covenanted againſt 
his own acts, and that the new limitations were created by 
1 one of his acts. | 
= Judgment 6 for the plain * 


Mr. Leycefer meant to have cited Butler e 
1 v. Savinnerton. Palmer 339. (i) Sir . Tones I 38. 
1 (z) Bridgman. 75. | (k) 2 Co. 78. 


TRAIN DER gain’ SHIRLEY. 


N Monday 16th November, Bower had obtained a rule to 
% ſhew cauſe why an exoneretur ſhould not be entered on 
the bail-piece; the defendant having become a peer (by ſucceſ- 


was, that it was no longer in the power of the bail to ſurrender 
the principal. Baldwin for the plaintiff now declared that he 
could not ſhew any cauſe againſt the rule. Upon which it was 
made abſolute. 

This was faid to be the firſt inſtance of the kind that had 
come before the court, 


The KING againf} the IN HABITANTS of Lnigu, 


WO Juſtices removed a married woman and her child, 
from Ewell to Leigh, in the abſence of the huſband. 
On an appeal this order was quaſhed, The huſband afterwards 


N returning 


ſion to his brother the late earl Ferrers). The ground of the motion 
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rm 
HuRrD 
againſt 


cefter had no occaſion to reply. —That juſtice was ſtrongly with FLETCHER. 


Tueſday, 

24th Nov. 
Bail is to be 
diſcharged, if 
the defendant 
ſucceed to a 
peerage. 


Saturday, 
21 Nov. 


1778. 


The removal 
of a feme co. 
vert is evi- 
dence of the 
huſband®s ſet- 
tlement. 
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1978. returning to Ewell, he together with the wife and child, wer, i 
r removed under a new order to Leigh, which laſt order the ſeſſion; M 
againf confirmed; but upon a certiorari, and a rule to ſhew cauſe why it 
Laion. ſhould not be quaſhed, the Solicitor General now gave it up, a 
not to be ſupported fince a late determination of the ſame queſ. 


tion, in the caſe of Rex v. Hinckſworth () [13]. 


[13] That caſe was as follows: — Two | years of age, as to whom it was quaſhel, 2 
Juſtices removed Sarah, calling her in the or- The caſe had come on in this court the term MD 
der, the wife of 7o/eph Griffin, and five of her | before, but the firſt order not having been WM 
children, from Cheſhunt to Hinckfworth, in | ſtated, on which the whole queſtion turned, L 
che huſband's abſence, and without having | it was poſtponed till that order thould i: WAN 
examined him. This order was not appealed | brought before the court. Bearcre/: a 

from. The huſband ſoon after went to | Stanley now argued in ſupport of the lat ” 


RO Hi oY general iſſue. —2. A bankruptcyon roth February 1774. 
ſeded by con. The replication to the ſecond plea admits the bankruptcy, and 


ſent, a ſecond 


bankruptcy that the plaintiff's cauſe of action accrued before. But the plain- 
does not Pro- tiff further ſays that after the 24thof June 1732 (m), and after the 


tect future ef- 
fects, unlels making of the ſtatute of 5 Geo. 2. c. 30. and before the iſſuing 


fi il- 
tn gy of the commiſſion of bankruptcy in. the plea mentioned, to wit, 


. YON the 6th of November 1754, the. defendant was diſcharged 26 
[x ſecond A bankrupt, and that On the 2d of June 1764. he Was again 


— diſcharged as a bankrupt, under that act of parliament, “ and that 
dhe 


4 his wife and children at Hjnck/worth, from | order. Wallace and Thornton on the othe: . 

i hence they were all ſent back under a new | fide. Lord Mansfield The pauper does ng 1 . 
= order to Cheſpunt, The pariſh of Cheſhunt complain. There is nothing in this caſe, [; 

1 appealed againſt this order, and producing is admitted that if they had put into the fi 

1 the former one, inſiſted that it was concluſive | order, that it was the huſband's ſettlement, 
\ j as to the huſband, as well as the wife and that would have. been concluſive, and the -_ 
4 children. The ſeſſions however, after hear- | omiſſion makes no difference. The gener! (AN _ 
'' ing evidence as to Griffin's ſettlement, caſe is, that the huſband's ſettlement is te 
| confirmed the new order as to him, and | fettlement of the wife. There are fone Wn s 
„ quaſhed it as to the wife and children. The ſpecial exceptions; as where the huſband i : . | 
7 wife then went back with her children, to | beyond ſea. But the preſumption is in f. = . 
1 her huſband at Chy/bunt. After which, a | Your of the general rule, and if this had ben H. 
IR third order was made, removing the children | the caſe of an exception, it ought to hae 
4 again to Cheſbunt. This was likewiſe ap- been ſtated. Rule made abſolute to qual 1 4 
1 pealed againſt, and confirmed as to all, but | all the orders but the firſt. | 
Wt two of the children who were under ſeven | | = | 21 1 
vi 0) H..18 Geo. 3. 8 
1 5 
io] . 
TH FFG . 
tl THORN TON againſt DALLAS. by 
FR Tueſday, | | Le 9 1 19 5 5 
1 24th Nov. | | | 5 D 
'F  Thaugh a CTION for money. had and received. Pleas.— 1. Te f 
15 | priorcommiſ- 
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1 the eſtate of him the ſaid defendant, againſt whom the ſaid com- 
mifion was awarded under which he was declared and became a 
bankrupt, as in the ſaid plea is mentioned, hath not produced, 
nor will produce, clear after all charges, ſufficient to pay every Cre- 
ditor under the ſaid commiſſion, fifteen ſhillings in the pound 
for their reſpective debts ; to wit, at London aforeſaid, in the pariſh 
and ward aforeſaid; and this the plaintiff is ready to verfiy. 
Wherefore he prays judgment, and his damages by him ſuſtained, 
by reaſon of the non-performance of the ſeveral promiſes and 
undertakings in the ſaid declaration mentioned, to be adjudged 
to him, according to the form of the ſtatute in ſuch caſe made 
1 and oth Sc. —Rejoinder—** That the commiſſion of bank- 
ruptcy, under and by virtue of which the ſaid defendant is in 
and by the ſaid plea, pleaded in reply, ſuppoſed to have been 
Hrſt diſcharged after the iſſuing thereof, to wit, on the 26th of 
Abril, in the ſeventeenth year of the reign of our lord the now 
: b king at London aforeſaid, in the pariſh and ward aforeſaid, by a 
: 3 certain writ of our ſaid lord the king of ſuper ſedeas, the date 
5 whereof is the ſame day and year laſt- mentioned, then and there 
duly iſſued out of the court of our ſaid lord the king of his high 
court of chancery, the ſame court then and ſtill being at Ve- 


oe ng 
ORs. 


Britain, was in due manner diſcharged and ſuperſeded.” —The 


like /uper/edeas to the ſecond commiſſion.—Sur- rejoinder — 


6 2 That the original writ in this action was ſued out, 1ſt November 
BS 1776; and that the rf commiſſion-in the replication mention- 
ed, was ſuperſeded on the petition of the ſaid defendant, by 
and with the conſent of all the creditors who proved debts under 
4 that commiſſion ; the ſecond, in like manner; and that the 
WE fame. commiſſions were, and each of them was ſuperſeded after 
the ſuing out the ſaid original writ, .—Demurrer and joinder in 
| | demurrer. 

= Cowper for the defendant.— The queſtion i is, whether under 5 
W C9. 2. c. 30. Dallas is diſcharged by the commiſſion of bankrupt- 
Bi which he has pleaded; or whether his future effects remain liable. 
There. are two grounds made, why the writs of /uper/edeas ſhould 
not operate in his favour.—1. That they were after the original 


I bankrupt, and by the conſent of the creditors. As to the firſt, 
| the commiſſions being now ſuperſeded, though the bankrupt did 
YZ not pay fifteen ſhillings, they are as if they n never exiſted ; and 


; : | minſter in the county of Midaleſex, under the great ſeal of Great 


. writ.—2. Becauſe, they were obtained on the petition of the 
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as to the ſecond, I do not underſtand what difference it makes. 


The chancellor has in fact ſuperſeded them; and it does not 


appear what his ground was. If they ate become as nullities, 


the allegation that fifteen ſhillings i in the pound were not paid, 


is perfectly nugatory. The defendant cannot have the benefit 


of the former commiſſions. He ſhould not therefore be preju- 


diced by them. He certainly could not plead his certificates 


under them. It may be ſaid the ſuper/edeas may be obtain- 


ed by colluſion. But colluſion is not to be preſumed ; it ſhould 


have been pleaded. The probability is, that the. bankrupt con- 


formed in every thing that was neceſſary, the creditors being 
fatisfied. I can find no caſe on the ſubject; from whence I infer 
that no ſuch claim has ever been attempted, where the former 
commiſſions were ſuperſeded. 

Davenport for the plaintiff. Iltis under the laſt bankruptcy that 


the act requires fifteen ſhillings in the pound to be paid, in order to 


protect future effects. The defendant pleads his laſt bankruptcy, 


The replication is, that he became a bankrupt f in 1754, and again 


in 1764. From the rejoinder, it appears that he reſted under the 
bankruptcies of 1754 and 1764, till 1777. Then he finds him- 
ſelt preſſed upon, becauſe the ſtatute ſays, unleſs you pay fifteen 


' ſhillings in the pound, your future effects ſhall be liable. Upon 


this, at the diſtance of above twenty years from the firſt of the 
two commiſſions, he gets the conſent of his creditors under 
thoſe commiſſions (who have no intereſt to oppoſe it) to their 
being ſuperſeded. He admits that he was 4 iſcharged under the 
two former commiſſions. That is ſufficient for my purpoſe; 
for the words of the ſtatute are expreſs, that when a bankrupt 
has been 41 diſcharged under a former commiſſion, his effects ſhall 
remain liable, unleſs he pay fifteen ſhillings under the ſubſequent 
commiſſion. He admits that he cannot now pay fifteen ſhillings. 
The former commiſſions are not as if they had never exiſted, 
Not only ſales of goods, but even a bargain and fale of lands 
would ſtand good. | 

Lord Mans*1ELD—There is nothing in this caſe. The 
only queſtion is, whether a ſuper/edeas can make a thing not to 
have been done, which in fact has been done. The defendant 
was diſcharged under the former commiſſions, which is all that 
need be enquired about. But beſides, the act ſays, that if 4 
bankrupt has compounded his debts, he muſt pay fifteen ſhilling 
under a ſubſequent commiſſion of bankruptcy, i in order to protec 


his 
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| his future effects. Here, the creditors had compounded, if the 1778. 

former bankruptcies were to be conſidered as never having exiſted, 1 

for they accepted of the dividend in lieu of their whole debt. ark 
WiLLEs and ASHHURST Juſtices of the ſame opinion. | DarLas, 
BuLLER Juſtice— The bankrupt laws were made for the 

beneßt of the creditors, not of the bankrupt. ; 

Judgment for the plaintiff. 


WIIT EH again 8EAL V, and others. . 
Wer © of Mn Friday, 
27th Nov, 
FT HE | Sefondants had entered into a bond, in the penal ſum In debt on a 


bond for pay- 
1 of 600 J. conditioned, inter alia, for the payment of a nent of —4 
| yearly rent of 570 l. by another perſon. The rent being in he bond is 


| 8 : 4 1 only a ſecu- 
arrear, the bond was put in ſuit, and judgment by default ob- rity to the 


WS tained againſt the defendant. Afterwards another action was einen rh 
brought on the ſame bond, and a ſecond judgment entered e A. 2. . 
Then a third action was commenced, in bar of which the defend 7 £4 —_ = / 
ants pleaded the firſt judgment, and then obtained a rule to ſhew +4420 + 
caauſe why the ſecond ſhould not be ſet aſide, with coſts ; _ ef 
why, upon payment of the penalty and coſts of the firſt ation, 
the plaintiff ſhould not acknowledge ſatisfaction on record. 
They ſtated in the affidavit on which the rule was granted, 
that they had not pleaded the firſt judgment in bar to the 
Ws ſccond action by a miſtake they had fallen into, in conſidering 
the ſecond declaration when delivered as being the ſame, and in 
Ws the ſame action, with the firſt, and only delivered to cure a 
z miſtake in the indorſement on the other. The queſtions 
W were, 1. Whether the bond in this caſe was a ſtanding 
Ez ſecurity for all the payments of rent during the term (which 
vas for twenty-one years) or only to the amount of the penal 
Z | lum, 2. Whether, upon the equity of the caſe, and the af- 
n davit on the part of the plaintiff, it did not appear that it was 
dhe intention of the parties that the ſureties ſhould be bound 
bor the rent during the whole term, ſo as to entitle the 
W Plaintiff to retain the adyantage he had got by the miſtake of 
the defendant. 

The Solicitor General ſhewed cauſe, — Dunning and Bower in 
upport of the rule, 


© wy Burns 
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1778. BULLER Faftice, at the firſt, was Rrongly of opinion on the 
Grd firſt point {which had not been made at the bar) that by the 
--againg, ſtatute of 8 & 9 V. 3. c. 11. an obligee of ſuch a bond as this, 
| PuxLas. might from time to time uſſign breaches, and recover his da- 
mages, and have execution for them, though they amounted to 
more than the penalty in the bend, and the judgment ſtill 
remain as a ſecurity for all ſubſequent breaches. 
ASHHURST Juſtice— That would be very equitable as againſt 
; the leſſee, but extremely hard on ſureties, who only mean to 
bind themſelves to the extent of the penalty. ; 
Lord Man SFIELD—I, AS the bond is conceived, are the 
defendants liable for more than the whole penalty? I think Wl 
N not, upon the true conſtruction of the ſtatute of William, the 
1 meaning of which only was, that a plaintiff ſhould not, upon 
every breach, be obliged to 80 into a court 0 equity to have 
iſſues directed of guantum damnificatus. Is there any 
SO thing collateral that ſhould make the ſureties liable for more? 3 
LD J ſee nothing in the facts of the tranſaction, which ought to 3 | 
have that effect. The ſlip in not pleading the firſt judgment Wi 
to the ſecond. action, on affects the coſts of that action, and 
not the merits. 
BuLLER Fuſtice, now declared himſelf to Fg of the ſame 
opinion concerning the conſtruction of the ſtatute. 
I he rule made abſolute, but without coſts; ſome circum- 
ſtances appearing which ſatisfied the court, that the leſſor was 
miſled by the ſeretics. with reſpect to the ſmallneſs of the 


penalty. 
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i Dos, Leſſee of STurs O'N .again}t Bu reg ER. 0 
"Tueſday, | 2 
4th Nov. ö "7 | 
again are > E R VA F S:E Newton Eſq; being ſeiſed in fee of the lands fe 


. in. queſtion, deviſed them to Sir Michael Newton for life, re- ot 
cannot be ſet mainder to truſtees to preſerve contingent remainders, remainder WR 
up by is to the firſt and other ſdas: of Sir Michael Newton in tail-male, 


acceptance of 

rente and ſuf. remainder to the leſſor of the plaintiff for life, remainder to his 
fering the te- : 
rant to make firſt and other ſons in. tail-male, with divers remainders ove! 


umprove- = Yerwarſe Newton died in 1728. Sir Michael Newton bells 


ments, after 


His Dara ſeized of the lands in queſtion by virtue of the deviſe aforeſaid, 
ye: SAN PO as 


e gon. by indentare of leaſe dated 2d of September 1731 , in conſider?” 
HO tion 
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IN THE NINETEENTH YEAR OF GEORGE III. 


tion of 192 7. demiſed them to the defendant for the term of 
00 years, if the defendant John Shirburne and William Laſbury 
| 4 or ** of them ſhould ſo long live. Sir Michael Newton died 


the plaintiff entered on the premiſes, and was ſeiſed thereof for 


leſſor of the plaintiff, by indenture of leaſe dated zoth June 
76, for the conſideration of 30 7. demiſed the lands in queſ- 
tion to the defendant, from and after the deaths of the defend- 


1 Griffin mould ſo long live. Sometime afterwards, Wilham 
= | Laſbury died, and thereupon the leflor of the plaintiff, by inden- 


irburne, and another heriot on the death of William Laſbury. 


f his life. Jobn Shirburne died in 1767. And afterwards the 


ant, and William Laſbury, for the term of gg years, if Jobn 


ture of leaſe dated 29th November 1769, in conſideration of the 
um of 207. deiniſed the lands in queſtion to the defendant, for 

nnother term of 99 years, from and after the deaths of the defend- 
lat and n Griffin, if William Wright ſhould fo long live. 
"3 The defendant. paid his rent to Sir Michal Newton during his 
: 1 | life, and after his death to the leflor of the plaintiff until ſeveral 
WT years after the granting of the laſt-mentioned leaſe, and alſo 
paid a heriot to the leſſor of the plaintiff, on the death of John 


he leſſor of the plaintiff from time to time ſummoned the de- 
: fendant as his tenant, to do ſuit and ſervice at his manor court. 
The defendant, fince the death of Sir Michael Newton, had laid 
cout conſiderable ſums of money in improving the lands. The 
leſſor of the plaintiff never queſtioned the validity of the leaſe 


51 


1778. 


Doe 


again 


in 1743, W without iſſues male; and on his death, the leſſor of Börenzs. 


granted by Sir Michael Newton, and the defendant had no notice 


OR 
8 
"(28 


A of the defect of title of Sir Michael Newton to grant the leaſe, 
not being apprized of any ſuch defect, till about four years before 
| ; bringing the preſent ejectment, when an objection being made 
buy the remainder- man to the power of Sir Michael Newton, and 
of the leſſor of the plaintiff, .of granting leaſes for a longer time 
WY than their own lives reſpectively, the leſſor of the plaintiff of- 
fered the defendant to pay him back the conſideration money 
N of the reſpective leaſes granted by him, provided the defendant 
vould account with him for the rents and profits received by 
the defendant from the time of the death of Sir Michael Newton 
(deducting what he had laid out on improvements); but the de- 
W fcndant refuſing to accede to this propoſal, the leſſor of the 
1 plaintiff gave him proper notice to quit the premiſes before 
bringing the ejetment. Reverſionary leaſes of the ſame nature 
as thoſe above ſtated, are uſually made in the Meſtern counties 
580 . of 


52 CASES IN MICHAELMAS TERM | 


1778. of England, to commence not only from the deaths of the g ve 
nr nd perſons named in the leaſe in poſſeſſion, but alſo from the end Y 
Doe | 5 
"as other foner determination, of the leaſe i in poſſeſſion. 

Buren. On a ſpecial cafe from the Weftern circuit, ſtating the facts x Y 
above ſet forth, the queſtion was, whether the original leaſ: iq 
to the defendant was affirmed by any of the acts of the leſſor of . 
the plaintiff, after the death of the tenant for life. Y nc 
On Tueſday the 24th day of November, this queſtion came o Wi 
to be argued by Gould for the plaintiff, and 1 Serjeant 
for the defendant. | 
For the plaintiff i it was argued, that the 1570 having become 1 
abſolutely void on the death of Sir Michael Newton, none d 
| | the acts done by the leſſor of the plaintiff could re-eſtabliſh it, : 
That this could not have been done, even by the moſt formal 
.deed of confirmation, which could only operate on a voidable Wil 
leaſe, not on one abſolutely void. For this, he relied on a late : pe 
.caſe of Goodright v. Humphrys, in the Exchequer, as directly in 7 
point [14]. That although the receipts of rent, in the preſent 
caſe, had been for a longer time than in the other, that cir. 
cumſtance could make no difference, That the reverſionary 
leaſes could not affect the title of the leſſor of the plaintiff to 
recover, becauſe the event on which the firſt of them was to te 
commence, had not happened, for it was to take effect, not oa 

the determination of the former, but after the death of the de- 
ge Rector of pag, af 8 caſe (2), 2 Fitz. Abr. 161, AE 
6, 1 Inſt. 308. T 
For the defendant, it was ſaid that the diſtinction in the 
books between void and voidable was founded on miſtaken res- 
ſoning.— That upon ſimilar reaſoning, it was formerly held that Wl 
a leaſe made to commence from the day of the date muſt be a re- Wii 
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[14] Saane leſſee of Wynne v. Hun- ] leaving Jane her eldeſt nnn 
2 rys came on in the court of Exchequer, | tail; who ſuffered a recovery, and afterwards 
in the form of a ſpecial caſe, which ſtated— | married the leſſor of the plaintiff, —That 
: ſane Lady Bullelgy having been tenant | Edward Williams received the rent reiervel 
r life, with remainders. over in tail, to her | during his life.— That after his death, Its 

{rſt and other ſons. and daughters ſucceſ- | widow in like manner received the rent, ail 
 Tively, and with power to her to leaſe for 21 | granted receipts. — That the daughter allo 
years in poſſeſſion and not in reverſion, in- received the rent till her marriage, and her 
termarried with Edward . NM. illiams, Who, | huſband for ſome time after the marriage, Y ur, 
without her concurrence, demiſed to the de- and that a counterpart of the leaſe was found WW 
fendant, to hold from the feaſt of the-annun- | in his poſſeſſion. —The court were of opinion 
ciation then next to come, for 99 years, | that the leaſe was void, and gave judgment 
dcterminable on three lives. — That the | for the plaintiff, 
Jeſſor died, and afterwards lady. Balkely died, 
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IN THE NINETEENTH YEAR OF GEORGE III. 


verſionary leaſe, and therefore void under a power to grant only 
leaſes in poſſeſſion ; but that in a late deciſion of this court, good 
ſenſe had prevailed over authority, and it was determined that 
ſuch a leafe might be conſidered as not excluding the day of the 
date, if ſuch appeared to have been the intention of the par- 
ties [15].—That in like manner, the old notion that there could 
Wnot be croſs remainders by implication between more than two 
nad been exploded as contrary to found reaſoning 1 6]. —That the 
Wcourt always inclined to ſupport, rather than deſtroy, grants and 


= c:ſcs.—That the leſſor of the plaintiff in this caſe would not be 
offered to ſay he was ignorant of the defect in Sir Michael 


5 
s 


e limitations contained in it. 


we: ; - 25 ; 

oport the leaſe 

1» b 
* 


== {:;] Pugh v. The Duke of Leeds and Lord 
WC odo/phin, M. 18 Geo. 3. an iſſue out of 
: 3 Chancery, tried at Shrewſbury, and a caſe re- 
Need, which ſtated a power to grant leaſes 
: =D n poſſeſſion only, and not in reverſion.— 


rom the day of the date thereof —” Lord 
i 2 in a long argument in which he 
7 5 ae minutely all the caſes on the ſub- 
c., delivered his opinion that the words 
; : from the day of the date” might be con- 
5 ſtrued to include that day, and that the leaſe 
q = as good; and Aſton, Willes, and 4ſhhurſt 
s BE tices concurred. Fo AZ. an. Zane 440, 
3 16] The caſes of Doe leſſee of Burden v. 
. ; urville, E. 13 Geo. 3. V right v. Lord Cado- 
WB gon Holford and others, (being a caſe out of 
R Chancery) E. 14 Geo. 3. Perry and another v. 
# bite, leflee of Bertie (which was a writ of er- 
bm B. R. in Ireland) E. 18 Geo. 3. and 
l. Heerde. Mangfeld, E. 18 Geo. 3. were all 
= eilen in this court, on croſs remainders by im- 
4 1 ication between more than two, and the ge- 
. 55 tm :mople eſtabliſhed by them all, is that 


* Pe Ll, 
. en two, the F is in 


"oC I: Nico re 


favour, 
tan WO 2 28 aint ſt, croſs remain- 


The leaſe in queſtion was to commence 


ewton's power to grant leaſes, becauſe, as he took under the 
vill as well as Sir Michael, he muſt be preſumed to have known 


Lord MANSFIELD, on the argument, ſeemed inclined to ſup- 
1 He ſaid, there could be no confirmation of a 
bing abſolutely void, but that the acts of the leſſor of the plaintiff 
night operate as a new grant [17]. However he deſired it 
ight ſtand over; and now, juſt before the riſing of the court, 
Ibis Lordſhip delivered the opinion of the court very ſhortly in fa- 
our of the leflor of the plaintiff. He ſaid, there did not appear 
to have been any intention either to confirm the old leaſe, or 


_ grant 


ders; but that by neceſſary implication they 
may be raiſed between more than two, as 
well as by expreſs words. 

[17] In the caſe of Goodright leſſee of 
Carter v. Strathan, which was determined 
in this court in M. 15 Geo. 3. but was not 
cited on the preſent occaſion, a mortgage, in 
the form of a leaſe, was granted of a feme 
covert's eſtate, by the huſband and wife. 


in the hands of the mortgagee, the wife 
had directed the tenants in poſſeſſion to at- 
torn to the mortgagee, had ſettled with 


him for the balance of the rents, ſtiling him 


mortgagee, and had not queſtioned his pol- 
ſeſſion for a conſiderable number of years. 
Lord Mansfeld ſaid, in delivering the judg- 

ment of the court, that they were all of 
opinion that the conveyance in this caſe, 
though in the form of a leate, was in ſub- 
ſtance a mortgage, and, not being within the 
reaſon for which leaſes by a feme covert 
are held to be only voidable, was abſoluteiy 
void, on the death of the huſband ; but that 


P | In 


After the huſband's death, the deed being | 


the acts done by the widow, the deed being 
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CASES IN MICHAELMAS TERM 


grant a new one. That both the leſſor of the plaintiff and 
the defendant had proceeded under a miſtake, and had ſuppoſe 
the original leaſe to be good. „„ ga 


„ The Potea to be delivered to the plain tiff. 


in poſſeſſion of the mortgagee, were kante | relied were, Perkins, ſe. 154. and the year. 
mount to a re- delivery, which, without a | books there cited. Co. Litt. 36. a. 2 By} 
re- execution, is equivalent to a new grant. Abr. 26.— The queſtion came before ty 
The authorities on which he ſaid the court | court, on a motion for a new trial, 


The End of MicHAELMAS Term 19 GrOROE III. 


1 


8 


8 
ARGUED and DETERMINED 


| TSS” 5 
Court of K IN G's BEN C H, 
| a | 
Hilary Term, 


n the 3 Vear of the Ow” of Soker III. 


——-» 
ä — — 


MiLrary againſi MaYOR. 


Tueſday, 


_ 26thJanuary. 


I N a rule to ſhew cauſe why the defendant ſhould not 
be diſcharged. The ground was, that by the affidavit 
on which he was held to bail, it was ſworn * that 


e he was indebted to the plaintiff as indorſee of a bill of ex- 


change“, but that the bill in fact was not yet due. The 


defendant was the drawer of the bill, and the drawee had 


refuſed to accept it. 


BULLER Tuſtice—It is ſettled that if a bill of exchange is 


If a bill of 
exchange 1s 
not accepted, 
an action will 
lie upon it 
againſt the 
drawer, be- 
fore the time 
when it is 
made Pay- 
able. 


not accepted, an action on the bill will lie immediately againſt 


the drawer, although the time of payment is not come. This 
I remember to have been determined in the year 1765, in a 


cauſe in which Sir Fletcher Norton was counſel for the defend- 
ant (a ). The reaſon is this, as Lord MANSFIELD ſaid in that caſe, 


that what the drawer had undertaken, has not been performed, 

the drawee not having given him the credit which was the 
ground of the contract, There have been a great many 
actions of the ſame ſort, ſince that time. 

WitLits and AsnHURSTH Fuſtices of the ſame opinion. 

Lord MaxsPIELD abſent. 

The rule diſcharged. 


(a) Bright v. Purrier, Buller's Viſt Prias. 269. Ed. 1775. 


Kinnerfley 


1779. 


Tueſday, 
26th January. 


On a proviſo 
an a duchy 
leaſe, that it 
all be en- 
rolled with 
the auditor, 
the certifi- 
cate of the 
auditor on the 
margin 15 


ſufficient evi- 


dence of the 


enrollment— 


Under-leaſes 
are not within 
proviſoes 
concerning 


| leaſe of 1777 was offered. 


conſent. 
1753. from the duchy of Lancaſter, in which there was a proviſo, 


CASES IN HILARY TERM 


KINNERSLE V agarnſt Oxp and others. 


N an action of treſpaſs for fiſhing in the plaintiff's fiſhery, in 
part of the river Dove, which was tried at the laſt aſſizes at 
Stafford, before SKXYNNER Chief Baron, a verdict was found 
for the plaintiff, upon which a rule was obtained to ſhew cauſe 
why there ſhould not be a new trial. The plaintiff had declared 
upon a ſeveral fiſhery, but was not owner of the foil, and the 


defendants having pleaded the general iſſue, and alſo ſeveral juſ- 


tifications as ſervants to William Cotton, the firſt plea in which 
Cotton was mentioned, had called him he ſaid William Cotton, 
although his name had not before appeared on the record, 


At the trial, the plaintiff's counſel were unwilling to. riſk the 


alignments, 


caſe on the point, which ſeems ſtill not quite ſettled, whether 
a perſon who has an excluſive right of fiſhery, but without the 
ſoil, can declare on a ſeveral fiſhery. The defendants, on the 


other hand, could not have availed themſelves of their ſpecial 


pleas on account of the miſtake juſt mentioned. It was there- 
fore agreed that the cauſe ſhould be tried, as if there had been a 


count on a free fiſhery, and as if the pleas had been amended; 


and that, next term, the pleadings ſhould be ſo amended by 
The plaintiff derived his title, under a leaſe dated in 


that the leaſe and all aſſignments thereof ſhould be enrolled 
within three months from the date, with the auditor of the 
duchy, or otherwiſe ſhould become void. 


than what remained unexpired of the original term. 
the enrollment of the leaſe of 1753, a memorandum or cer- 
tificate on the margin of the leaſe was read, ſigned “ Peregrint 
Fury auditor.” No evidence of the enrollment of the ſecond 
The plaintiff had paid the rent to 
the duchy, up to the time of the trial. 
Counſel for the plaintiff, Adair Serjeant, 
Coieper (and, at the trial, Kenyon). or the defendants, Bear- 
eroft, Dunning and Bower, 
The application for a new trial was made on four grounds, 


vi. I, Becauſe the verdict was againſt the weight of evidence 
; I produced 


The original leſſee 
made a leaſe in 1777, to the plaintiff for a term ſomewhat leſs 
To prove 


Howorth and 
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produced at the win. 2. Becauſe the defendants had been ſur- 
[prized by evidence, which they now offered affidavits to con- 


I tradict. 3. Becauſe there was not legal evidence of the en- 
tollment of the firſt leaſe, for that an office copy of the enroll- 
nent ought to have been produced. 4. Becauſe the ſecond 


leaſe was an 8 and not having been enrolled was 
Void. 

Lord MANSFIELD abſent. 

W The court immediately diſpoſed of the two firſt grounds. 
; They ſaid it did not appear from the report, that the verdict was 
againſt the weight of evidence. No ſurprize was ſtated by the 


WY judge, and the evidence now offered to be laid before the court 


= | by affidavit, might have been produced at the trial. On the 


= third and fourth point, the three judges preſent delivered their 
opinions to the following effect. 


WILIISs Juſtice— The memorandum on the margin is the cer- 


1 ificate of the proper officer, not of a private e as has been 
Contended at the bar. I cannot diſtinguiſh between this caſe, 
and that of a bargain and ſale, where the indorſement on the back 
of the deed by the proper officer is always received as evidence 


N 2 of the inrollment. This caſe too is fortified by the circumſtance 


Z of long poſſeſſion under the leaſe. At anyrate, third perſons can- 


| not avail themſelves of a forfeiture of this ſort; but I think the 


2 - 


57 
1779. 


KIN N ERSLE 
againſt 
ORPE. 


inrollment is ſufficiently proved if it were againſt the grantor. 


Beides, the leaſe is admitted, for it is ſtated in the pleadings 
and not traverſed [1], The caſe of Cruſbe leſſee of Blencoe v. 
WS Buzby (4), which has been cited at the bar, is concluſive to 
; prove that the ſecond leaſe, being for a ſhorter time than what 


loeaſe. 

Asnnuxs Fuſtice— I am of the fame opinion. The caſe in 
a the Common Pleas is deciſive of the point as to the aſſignment. 
And I think the memorandum is ſufficient evidence of the en- 
rollment. For what other purpoſe was it made? But, on the 
WY other ground, I do not think it competent to a third perſon, 
- is wrong-doer, to take advantage of a defect which the grantor 
25 has waved ; for the rent has been received up to this time. 


„ 0% is —<6 That it ſhall be inrolled with the Auditor. —1 


(5) T. 11 Geo. 3. Will. 234. ſince reported in 2 Blackf. 766. 
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. Bur IER Tuſtice—T think the leaſe, with the certificate under 
* the hand of it's own officer, would bind the crown itſelf, The 


1 8 cannot 


remained of the firſt term, is not an 1 aſſignment, but an under- 
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1779. cannot diſtinguiſh this caſe from that of a bargain and ale. 
K 8 The act of parliament (5) in that caſe, does not provide that the 
in indorſement by the officer ſhall be evidence of the enrollment, 
Ozyz, and yet it is conſtantly admitted. Beſides, the leaſe is ſtated in 
the replication, and therefore (although there is a prozeftany 
againſt it by the defendants) it is admitted as to this cauſe [1]. 
On the other point, the caſe in the Common Pleas is a direct 

authority (c). 


CASES IN HILARY TERM 


The rule diſcharged, 


(1) Qu. As there was a plea of not guilty, | (3) 27 H. 8. c. 16. 
which put the e on proving all his (e) Vide Holford v. Hatch, E. 19 Ces. ;. 
title. | infra. 


CHANDLER againſi Robs and another, Bail of 


2 Wurrr. 
Friday, 
29th Jan. 
Jo a plea to Scire facias on a recognizance of bail. — The defendant; | 


e plead, that the principal, before the iſſuing of the ſaid 
pal dial be writ of ſcrre ſacias and before the return of any capras ad ſatis 
fore the re- faciendum, to wit, on the firſt day of May 1778, at Weſtminſter 


dh OE: aforeſaid, died. Replication—That the ſeveral promiſes and under- 
3 takings mentioned in the ſaid declaration whereon the judgment 
lar ca. /z. and aforeſaid was recovered, were in the ſaid declaration alledged to 
eee be made in Middleſex, and that after the recovery of the {uid 
at the return judgment in the ſaid writ of /czre facias mentioned, againſt th: 


wade wa ſaid John White, and before the ſuing forth the ſaid writ of 
* we ſcire facias, to wit, on the 6th day of May in the eighteent 
year of the reign of our Lord the now King, the plaintiff ſuc 
and proſecuted out of the court of our Lord the now Eing 
before the King himſelf, the ſaid court then and ſtill being hell 
at Weſtminſter in the county of Middleſex, a certain writ of 
our ſaid Lord the now King of capias ad fatisfaciendum of and 
upon the ſaid judgment, directed to the then ſueriff of Middle 
by which ſaid writ, our ſaid Lord the King commanded tit 
ſaid then ſheriff of Middleſex, that he ſhould take the faid Foun 
if he ſhould be found in his bailiwick, and him ſafely keep 10 
that he might have his body before our ſaid Lord the King ® 
Westminster on Nedneſday next, after one month from the day o 
Eater then next coming, to ſatisfy the faid plaintiff the i {ai 
1 20 


_ 
8 
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| 3ol. the damages, coſts, and charges aforeſaid, in form afore- 
ſaid recovered, and that the ſaid then ſheriff ſhould have there 
then that writ, which ſaid writ afterwards, and before the re- 


year aforeſaid, at Weſtminſter aforeſaid, was delivered to Robert 
Peckham and Richard Clarke ſo being ſheriff of Mrddleſex afore- 


; | ſaid, to be executed in due form of law, at which day, before 
the ſaid Lord the King at Weſminſter, came the ſaid plaintiff in 


his proper perſon, and the aforeſaid then ſheriff of Middleſeæ, to 
wit, the ſaid Robert Peckham and Richard Clare, returned on the 


1 ſaid Jobn was not found in his bailiwick, as by the ſaid writ, and 
be return thereof, duly filed and remaining of record in the ſaid 
WS court of our ſaid Lord the now King, before the King himſelf at 
= /:/mi/ter aforeſaid, more fully appears, and the ſaid paint fur- 
= ther ſays that the ſaid John, at the reſpective times of the ſuing 
out of the ſaid writ of capias ad ſatisfaciendum, and of the re- 
turn, and of filing the ſame, was and ſtill is living, and in full 
5 ute, to wit, at Weſtminſter aforeſaid, and this he is ready to verijy, 
= wherefore he prays judgment &c. To this replication, the de- 
fendants demur ſpecially, ** becauſe the ſaid repaication concludes 
= - with a verification, and not to the country. 

Morgan, for the defendant, admitted that this had wh the 
WS uſual form till 1771, but he relied on the caſe of Mather v. 
Cormicꝶ bail of Collins. T. 11 Geo. 3 and Brian v. Thorn, bait 


= tb replication having concluded with a verification, and having 
deen demurred to, the court recommended to the plaintiff's 
counſel to move for leave to amend. He at cited Hanna v. 
W 3ri/ow bail of Reilly, H. 17 Geo. 3. in this court, where the 
1 : | replication having concluded to the country, upon a demurrer 
W ther was judgment for the plaintiff (without argument) and 
avrit or error brought, but not proceeded on. He ſaid, he 


E verification in the replication, —1. That new matter had been 
4 Introduced, which the Defendant ought to have an opportunity 
I of anſwering. —2. That matter of record, viz. the writ, was 
4 ſtated, which could not be tried by a jury, and yet a conclu- 
W on to the country would nave put tar! in iſſue.—z. hat it con- 
tuned ſeveral diſtin& facts. As to the firſt, he contended that 
verſed, That the replication denied the whole plea, and there- 

fore 


ſaid writ, to our Lord the King at Weſtminſter aforeſaid, that the 


of Bo. M. 14 Geo. 3. both in this court, and in both of which 


1 | ſuppoſed there 1 be three points made in ſupport of the 


the ney matter was only inducement which could not be tra- 
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1779. 
—— 


CHANDLER 


against 


turn thereof, to wit, on the 1oth day of May in the eighteenth Ronzars. 
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RozER Ts. 


CASES IN HILARY TERM 


fore ought to conclude to the country, that, if it did not, it was 
bad in ſubſtance. 5 Cem. Dig. 96. 2 Leo. 81, 8 Co. 67. Latch. 11I. 


Hardr. 69. 70. Cro. Jac. 588. As to the ſecond, he ſaid that the 
reaſons -on which records were not to be tried by the country 
did not apply to this cafe; for that this was not like the cafe of 
a ſolemn judgment pleaded, That the queſtion here was merely 
matter of fact relative to a particular period of time. That, if 

the defendant had denied the writ, it would have been a depart. 


ure. 5 Com. Digeſt. 89. Cro. Jac. 588. Raym. 94. 1 Sid 
180. 2 Roll. 692. 2 Saunders 84. Vincent v. Attwood. 10 Mol, 
256. On the third point he cited Robinſon v. Raley. 1 Burr. 416, 

Mood, for the plaintiff, inſiſted that the replication was in the 
uſual form, and agreeable to the rules of pleading, and that, in 
the three inſtances of ſimilar caſes which Mr, Morgan had cited, 
there had been no deciſion of the Court. 

Lord MANSFIELD recommended to Mr. Morgan to move 


for leave to withdraw his demurrer; which was granted without | 1 


coſts. 
 ASHHURST Tuflice—lt i is proper that it ſhould be en. to 


avoid future inconvenience, that the ground upon which the 
court determines is, the introduction of new matter, in which 


caſe, the concluſion ſhould always be an averment, in order 


that the party may have an opportunity of anſwering it. 
BuLLER Juſtice— It is admitted that, till 1971, this was 
thought the proper form, and there has yet been no deciſion tr 
the contrary. In pleading, va 7rita via tuta. It always was the 
rule that two affirmatives cannot make an iſſue. 1 Leo. 78. 39 H. 


6. 49. 32 H. 6. 23. In Mathers v. Cormick, Brian v. Thorn, and 


Hanna v. Briſtow, the replication was in the negative —“ That 
the defendant did not die,” &c. ; and thoſe caſes were attempts 
to alter the eſtabliſhed form. It is alſo an eſtabliſhed rule, that 
wherever new matter 1s introduced, the pleading muſt conclude 
with an averment. Carb. 337. Moore 286. 3 Leo. 165. 1 Lal- 
wyche 101. 1 Saund. 103, The caſe of Filewood v. Popple- 
well. 2 Wilſ. 65. is exactly in point, and Carth, 4. ſhews thi 
the particular writ mult be ſtated in the replication. The de- 
ſendants here might have had either of two defences, Nul tel re- 
cord, or that the principal died before the return of the capi 
ad ſatigfaciendum ſet forth in the replication. If the plaintif 
had concluded to the country, and the defendants had only 


meant to make uſe of the firſt of thoſe defences, an iſſue would 


have been ſent down, without any fact for a jury to try. 2 
8 _ 
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e caſe in 10 Mod. the writ was admitted. The account of that 1779. 
iſe, is but a looſe note. The book is of little authority. It ww 

s not in any other reporter, and is there ſtated only as the ar- age agg 
i pument of counſel. If the caſes referred to in it applied, then that 9 1 2 
caſe was not applicable to the preſent. If they did not, it was 
accided without reaſon or authority. This is the ancient form 

* replications, and while adhered to, no difficulties will ariſe. 


Ward againſt HoNnzvwood. " ks 
 _ 29th Jan. 
Mo N a writ of error from the Marſhalſea court, the tn the Mar- 
: 4 caſe was this—An action had been brought upon a pro- Saler court, 
the plaint is 
. note, which was made payable on the 28th of April, is the com- 
and, if three days of grace were to be allowed, it did not become ee, port 


ue till the firſt of May. The plaint was intitled of the 24th It is not ſet- 
tled whether 

* April, and a verdict having been found, and Judgment given, days of grace 

for the plaintiff, it was aſſigned for error on the firſt count, ee 

L : that it appeared upon the record, that there was no cauſe of ac- miſſory notes. 

ton at the time of the commencement of the ſuit. | 

Baldwin, for the plaintiff in error, contended that this was a 

] W defect not curable by verdict, and cited Stafford v. Moore (d). 

| Bolton, in ſupport of the judgment, faid that the objection 

might have been taken advantage of below, for, though the plaint 

did got appear in the declaration, the defendant might have 

E | pleaded it in abatement, or craved oyer of it, and demurred ; 

but that the defect was now cured by ſome of the ſtatutes of 

fail, either 27 El. c. 5. 16 and 17 Car. 2. c. 8. or 5 Geo. 1. 

ts 5 c. 13. He relied on Hob. 54. 5 Mod. 286. and 1 Leon. 302. and, 

I particularly, on the caſe of Acton v. Eels (e) where, in an action 

1 of affault, on a motion in arreſt of judgment becauſe the time 

E laid in the declaration was not yet come, the court ſaid that 

A the jury muſt be ſuppoſed to have given the damages for ano- 

6: ther treſpaſs, and that it was the ſame as if no time had been 

alledged. So here the court, he ſaid, ought to intend that the 

3 date of the note was a miſtake, as ſtated in the record, and that 

mother note, due at a time conſiſtent with the commencement of 


me action, had been given in evidence to the jury. He alſo in- 


00 J. R. Z. 10. 1. 10 Med. 311. | (6) B. R. M. 8 . 3. 2 Salk. 662. 
R ſiſted 


1779. ſiſted that the date of the paint was a mere logal fiction. We l I 
— capias ſuppoſes à previous plaint, but which in fact nere] Y 
1 exiſts, and that the day of the teſte of the capias was really the 1 
Horx Toon. time when the action had been commenced. Ta an 3 J 
of the court below warranted the judgment. Y 

Baldwin, in reply, obſerved, that if the capias were to 10 con- 
ſidered as the commencement of che ation; ftill, as: che hoy 3 
had to run (including the three days of grace) till the firſt « 
May incluſive, the capias ought not to have: been ſued out til 1 
the 2d of May. 5 1 

Lord MANSFIELD abſent. 

WIILTIESs Fuſtice—This caſe is certainly vt ithin « any of tl: Wl 
ſtatutes of 7egfarl, Suppoſing the . capias did iſſue the firſt of i 
May, and that it was the commencement of the action, the deb 
was not then e. for the defendant had the hole on v1 
pay it. ö . 

Asnkuxs v Yullice—If the plaint1 were like a latitot, it 1 
be taken out before the cauſe of action accrued. This has been 
determined with regard to latitats. But it appears by the caſe df 
Savage v. Knight ( 210 (that caſe had been mentioned by M.. 
Bolton), that the plaint in an inferior court is conſidered as the 
original. We muſt take the note to have been proved as laid, 
and that makes the difference between this, and the caſe of 
| treſpaſs, where the day is immaterial. | 

BULLER Juſtice, ſaid he doubted whether, | by law, three days 
of grace were to be allowed on promiſſory notes, though, in 
practice, it was uſually done (2). But that here it appeared on 
the record, that there was no cauſe of action, for it had always WW 
been held that the plaint in the inferior court, is the original, WF . 
and commencement of the action — That no ſubſtance is within WW 
any of the Katutes of Jeefail, 


The judgment reverſed, 


1 Is Dafoe Hood (at Guildball 17 .f 28 months and Sk days. The er- 
Ball. N. Prius 274. Ed. 1775.) Denniſen dence was a promiſſory note payable at foul 
Juſtice ruled that by law there are not three months from the date, and it was objected i 
days of grace on promiſſory notes, but | the Solicitor General for the defendant thi! 
the caſe is mentioned with a Quære. The this was a variance. But Lord Mansfed 
point, I believe, has never been ſettled by a | obſerving that in a computatian of interck 
ſolenm decifion, It occurred in a cauſe of | made by the defendant himſelf, and which was 
Lhyd v. Sturt, which was tried at the ſittings | -in evidence, the three days of grace were al- | 
for Middk/ex after M. 20 Geo. 3» zoth | lowed, he thought this deciſive! againſt hin, 

Now. before Lord Mansfield. That was an ac- | without determining the general queſtion. 3 
tion on the ſtatute of uſury. The plaintiff The caſs came on afterwards in court (% 
declared on a contract to forbear for four | infra E. 20 Geo. 3.) but on another point. 


5 41) B. R. M. 29 & 30 El. 1. Leo. 502, 
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BRADTORD again Folsy and others. 


HIS was a caſe ſent from the court of Chancery for the 
opinion of the Judges of this court, which ſtated, that 


WW 7mpe/ Hey, being ſeiſed of a conſiderable real and perſonal eſ- 
WS ttc, on the 26th of March 1762 made his will, the material 


part of which was in the following words“ I give and deviſe all 


FE and ſingular my real eſtates whatſoever, and whereſoever, to 
Richard right and Michael Tovey, and their heirs, in truſt, in the 
Frſt place, to protect and preſervè the contingent remainders, here- 


ws, 
. 


in and hereby created and limited, from being defeated and de- 


ſtroyed, and then to and for the ſeveral uſes herein after-men- 


WS tioned, tHat is to ſay, to the uſe of my ſon Thomas Hey (who now 


ſpells his name Hay) for and during the term of his natural 
life, and from and after his deceaſe, to the firſt and every other 
fon, which he fhall have by any future wife, with whom he ſhall 
afterwards intermarry, in tail male, and for default of ſuch iſſue 
male, to the uſe of all and every the daughter and daughters of 


ſuch future marriage, to have and to hold the ſame, in caſe there 


ſhall happen to be more than one daughter, to them and their 
heirs, as tenants in common, an dnot as joint-tenants.— Provided 


1 : always, and it is my full and expreſs intent and meaning, that if my 


ſaid ſon ſhall hereafter intermarry with any woman who. is any 


ways related in blood to Muriel Ayſhecombe, his now wife, that all 


and every the above limited uſes, as far as the ſame ſhall relate to 
the iſſue of ſuch future marriage, ſhall utterly ceaſe, determine, 


and be void, to all intents and purpoſes, it being my ſtedfaſt 


reſolution, as far as the law enables me, to hinder that no perſon 
any ways of kin to her in blood, or born or deſcended from any 


ſuch perſon, ſhall inherit any part of my ſaid eſtate, and, ix ſuch 


caje, notwithſtanding there ſhall be lawful iſſue of my aid ſon 
by ſuch future marriage living at the time of his deceaſe, my 
will and mind is, that they nor either of them ſhall take any 
thing by and under this my will, but that the ſaid truſtees ſhall 


ſtand ſeiſed of all and ſingular the ſaid premiſſes, to the uſe of 


all and every the child and children of my late brother Jobn Hey 
deceaſed which ſhall be living at the time of my deceaſe, to 
have and to hold the ſame, 1f more than one child, to them and 

LON be HER their 


Wedneſday, 
3d Feb. 


Under a de- 
viſe to the teſ- 
tator's ſon for 
life, remain- 


ders in tail te 


his firſt and 
other ſons 
&c. by any 
future wife, 
but if he mar- 
ried any per- 
ſon related 
to his preſent 
wife, in ſuch 
caſe to go 
over to the 
children of the 
teſtator's bro- 


ther, the event 


of the ſon's 
marrying a 
ſecond wife 
related to his 
firſt is not a 
condition pre- 


cedent; and on 
his death 


without mar- 


rying again, 
the eſtate 
veſts in the 
children of 
the teſta- 
tor's brother, 
and does not 
deſcend to the 
teſtator's heir 
at law. 
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1779. their heirs, ſhare and ſhare alike, as tenants in common, and 
he. aan not as joint-tenants, ſuch parts or ſhares thereof as ſhall reſpec. 
 agains tively belong to the daughters of my ſaid brother to be to their 
Folzr. ſole and ſeparate uſe, independent and excluſive of any preſent or 
future huſband that they reſpectively have, or may hereafter have, 
and not ſubject t to the debts or controul of any or either of them 
and in caſe all and every of the ſaid children of my ſaid brother 
| ſhall happen to die in my life-time, or after my death, without 
iſſue, then I hereby give and deviſe all and ſingular my ſaid real 
eſtate, to my right heirs—1 mean ſuch heirs only, as ſhall be 
no ways related in blood, or claim any deſcent from any perſon 
related in blood to the ſaid Muriel Ayſhecombe, my faid ſon's 
now wife; all and every of whom I hereby utterly exclude 
from any, right, title, or benefit from my real or perſonal el. 
tate, in any ſhape whatſoever.” '—The teſtator died in De- 
I © cember 176 3, and left Thomas Hay his only ſon, and heir at 
law. The truſtees (who were alſo made executors) proved the 

- Vill, and by virtue thereof entered upon and poſſeſſed them- Wl 
_ _ ſelves of the real and perſonal eſtates of the teſtator. There Wn 
were five children of Jobn Hey, brother of the teſtator, liv. 

Ing at the time of the teſtator's death, viz. Alice the wife of 
Benjamin Pilkington, Mary the wife of James Fletcher, Jennet 

the wife of Thomas Crompton, Tempeſi Hey and John Hey In 
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q 
December 1768, a commiſſion of bankruptcy was taken out | 
againſt Thomas Hay the ſon of the teſtator, and an aſſignment ex- 
ecuted of all his eſtate and effects, to aſſignees in truſt for them- 8 
_ * ſelves, and the reſt of his creditors who ſhould come in and | » 
prove their debts under the commiſſion. Tempeſt Hey the fon WA 1 
of fohn Hey the teſtator's brother died a batchelor. John Hey 0 
the other ſon of the teſtators brother died ſome time after his ( 
brother Tempeſt, leaving one only child Thomas Hey an infant. 
Mary the wite of James Fletcher died without iſſue. Fennel the 
wife of Thomas Crompton died leaving iſſue Thomas Crompton the 4 
younger. Muriel Ayſbecombe, the wife of Thomas Hay the teſta- 5 
tor's ſon, died in the life-time of her huſband. Soon after het fe 
4 death, Thomas Hay, the ſon of the teſtator, alſo died without iflue, ; 
N [ and without having married again, leaving Thomas Farren Hey his hi 
1 heir at law. On the 3d of October 1771, the ſaid Thomas Hay (101 w 
of the teſtator) made his will, and as to what might become due " 
to him i in expectancy or reverſion, gave the ſame to his executor 
therein after-named for the uſes following © Firſt to pay his fune- 2, 


ral expences, then his juſt debts that he had contracted, e 
2 | : | ; 


ner own proper uſe,” &c. 
mas the fon and heir at law of the teſtator. 


IN THE NINETEENTH 


firſt day of March 1769, as far as his effects might amount; but 

if all his creditors were paid twenty ſhillings in the pound, and 
chere ſhould be an overplus, after all. the expences were diſ- 
charged, then he gave the ſame to his neice Amelia Heydon for 
The plaintiff claimed under Tho- 


YEAR” OF GEORGE 111. 


The defendants. 


3 : under the children of the teſtator's brother Joh Hey. The 


1 queſtion for the opinion of the court was, Whether the chil- 
I Aren of John Hey the brother of the teſtator had taken any, and 


what eſtate in the caſe that had happened. | 
he caſe was argued on Friday the: 2gth of 3 and this 


5 } day, by Hood for the defendants, and Morris for the plaintiff. 


The court directed Mr. Hood to begin. 
Ne contended that the children of the teſtator” 8 brother had 
taken eſtates-tail, with croſs remainders, although the previous 


Ws cycnt, on which the deviſe to them was limited, had never hap- 


pened. I. To ſhew that words like thoſe in the preſent caſey 


NE. 2 
= ! One 
3 ; +» 


were not to be conſtrued as conſtituting a condition precedent, 
but as words of limitation, he cited Jones v. Weftcomb (g), Gul- 


1 Roll. Abr. $3.5. 


| liver v. Wickett (), Page v. Heyward cited in that caſe (i), and 
| 2. He ſaid the intention of the teſtator was 
certainly to exclude the children that his ſon might have by his 

then wife, and yet, according to 


the argument which would be 


made uſe of for the plaintiffs, ſuch children, if there had been 
any, muſt have taken in the event that had happened. 
For the plaintiff, Mr. Morris inſiſted, that if there was ſuch 


a thing now in the law as a cond 


[3] Statham v. Bell and others was a caſe | 
from the court of Chancery argued in this - 
court, E. 14 Gee. 3. 26th April, by Kenyon 
for the plaintiff, and Dawenport for the de- 
fendants. The facts were as follows ra- 
tham having an only child, a daughter, made 
his will, whereby, reciting that whereas his 
wife Mary Siatherm was then pregnant, he 


ition precedent, this was clear- 


* That the caſes cited by Mr. Hood, as well as others 
L of the ſame ſort viz. Avelyn v. 
H WU), a and Statham v. Bell [3], all went upon the idea of a double 


Ward (), Andrews v. Fulham 


contingency, 


be delivered of a fon, when he ſhould attain 
the age of 21. If ſhe ſhovld have a daugh- 
ter, then he deviſed one moiety of the eſtate, 
to his wife, and the other moiety to his 
daughters, when they ſhould attain their 
ages of 21 years. And if either of them 
ſhould die before that time, then her ſhare to 
the ſurvivor, andif both ſhould die under 21, 


deviſed his eſtate to his lon, if his wife ſhould 


9 M. 1711. Prec. in Chan. 316.1 Eq. Ca. | 


| then the mozety to go to the wife. — The teſ- 


| ' tator 
(4) 19th March 1749. 1 Vex. 420. 


D) N. 19 Ceo. 2. 
J. 3 Ann. 


1 Wil/. 105. 


( 
245. 
0 
4 2 Salk, 579, Piggot 176. 


) Z. &. cited 1 Ve. 41. Tones y. 


N eftcomb, Andrews v. Fulham, and Gullicoer 


v. Wickett, were all caſes on the ſame will. 
G e 
— 


1770. 


BRADFORD 


apoinſt 
FOLEY» 
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1779. contingency, and-that the only thing to prevent the ſubſequent 
— limitation from taking effect in poſſeſſion was the intervention 
BRADFORD of the eſtate limited firſt. That thoſe authorities were not now 
. to be ſhaken, but that they did not apply to this caſe. That, in 
every view, the old reverſion here muſt have remained. In the 


other caſes, the contingency was annexed to the precedent, here 


to the ſubſequent, eſtate. He cited Arton v. Hare (n), and con- 


tended, as to intention, that it did not appear that the teſtator had 
taken into conſideration the event of his ſon's having children 
1 his then wife, and not marrying again. 5 

Lord MANSFIELD Nothing can be clearer than that the tel. 
tator meant that no child of Muriel Ayſbecombe ſhould take ia 
any event, and yet, according to Mr. Morris argument, ſuch 


child (if there had been one) muſt have taken. We will take 


time to conſider of our certificate. 
The caſe was not afterwards mentioned in court. Ie « certi- 


ficate was in the following words — 
* We are of opinion that the children of John Hey the bro- 


e ther of the teſtator 7. empeſt Hey took eſtates fail with croſs 
5 remainders. 
e MANSFIELD. 
. WI1ELES.. 
8th February 1779. VW. H. ASHHURST. 
F. BULLER.” 


tator died without having any child after the Tag... ſon ſhould be born, and he ſhould hare 

making of the will, his wife not having been | no daughter who ſhould live to attain the 

enſeint, and the daughter died before ſhe was | age of 21 years, his wife ſhould have the 

21. The queſtion was, whether the plain- | whole eſtate; therefore, in the event which 

tiff, the teſtator's heir at law, or the widow, | ©* has happened, we think Mary Bell took 
- who married Bell the defendant, ſhould have | an eſtate in fee-ſimple in the whole af 

the eſtate, in the event which had happened, | the R in queſtion. a 

The certificate was in the following words: Mansfield. 

Having heard counſel and taken the caſe | May 16th, R. Afton. 

« into confideration, we think it was the 1774. E. Wills. 

« plain intention of the teſtator, that, in caſe | | W. H. Afoburft 


(m) T. 37 Elis. Poph. y. 


OxLEY againſt BriDGt. 
3d Feb, 


On a rule to HTH E firſt day of this term, the paper- book in this cauſe, 


8 had been delivered to the defendant, containing the com- 


day, that day mon replication to a ſham plea of a judgment recoyercd ; with 2 


is conſtrued to 


continue till the office open next morning. | | 
2 | rule 


Str 


[ 


» was appointed This was before the laſt re- | 
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rule to return it on the Wedneſday following, 27th of January. 
ne returned it on the Thurſday before 9 o'Clock, having 
aruck out the ſpecial pleading, and ſubſtituted the general iſſue 
aa it's place.— The plaintiff refuſed to receive it, unleſs the de- 
= -ndant would agree to deliver it as of Wedneſday, which he 


not conſenting to, the plaintiff figned judgment.—On a rule to 


2 ſhew cauſe why this judgment ſhould not be ſet aſide for irre- 
2 gularity, it was contended for the defendant, that by the prac- 
WE tice of the court, when a day i is fixed for pleading, Sc. that day 
L is conſidered as continuing till the office opens next morning, 


and that you are regular if you comply with the rule before that 


E time. And the court being of that opinion (2), the rule was 


made abſolute [4]. 


Wood for the plaintiff— Douglas for the A . 


= . [4] This ſuit was by original. By not re- | 
b 0 turning the paper- book till the Thurſday, the 
WS Jfendant prevented the plaintiff from hav- 
=} ing judgment of this term. Eight days no- 
ee of trial (excluſive) is required by the 
i 7 rules of the court. 
3 3 | the general iſſue had been returned on the 
BE 7:dr:/day (27th Jauuary) notice of trial 
g 8 might have been given for the Thurſaay ſen- 
; 2 | night following (4% F ebruary) for which 
day, the ſecond fitting in term at Guildhall 


If the paper-book with 


turn day (11th F e when the d;/ringas 


would have been returnable. Being not re- 
turned till Thur/day, the eight days went be- 


yond the fourth of F ebruary, and there was' 


no ſitting after that till the laſt dayof term, 
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1779. 
2 
Ox LET 


againſt 
BriDGE, 


(12th February) which was after the laſt re- 


turn. If the plaintiff had ſued by bill, this 


advantage could not have been taken; be- 
cauſe the return may be on any day in the 
term. But then the defendant might have 


hung up the cauſe for twelve months by a 


writ of error in the Exchequer Chamber. 


(i) But wide infra T. 19 G. 3. Heeflar v. Anſell. 


LIN againf PARGITER. 


day in every ſubſequent week. 


H E defendant had been brought up on a Wedneſday to 
. be diſcharged under the Lords' Act, (o), but was remand- 
| J ed on the plaintiff's paying him two ſhillings and four-pence, 
ad giving him a note for the payment of the like ſum on Wedne/- 
; In the laſt vacation the defend- 
ant applied to Mr. Fuftice WiLLEs to be diſcharged, on the 


ground that the two ſhillings and four-pence had not been paid, 


f 


(e) 32 G. 2. c. 28. §. 13. 


nor the note made, agreeable to the directions of the ſtatute, which 
| are, that the payment of the groats ſhall be made on Monday in 


every 


Thurſday, 
Ath Feb, 


The groats 


under the 
Lords? act 
muſt be paid, 
every Monday. 
—A judge's 
order for a 
priſoner's dif. 
charge under 
that act, made 
out of term, 
18 final. 


1779. 


Com 


I. EN 
againſt 10 


PARGITER. 
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every week, and the note framed accordingly. It was admit. 
ted that the payments had been regularly made the firſt and every 
Wedneſday till the defendant's application to be diſcharged. Mr. 
Fuftice WiLLEs, was of opinion that the defendant was intitled 


to his diſcharge, and, on the firſt day of this term made an or. 


der for that purpoſe. On Thurſday, the 2 8th of Tanuary, Bald 

din moved for a rule to ſhew cauſe why that order ſhould not 
be ſet afide, and, the plaintifF be at liberty to retake the party, 
and ſtated, that the conſtant practice in this court-had been to pay 
the groats on that day week on which the party was brought up, 
and ſo ſucceſſively, and to make the note for payment on thoſt 
days. In-this he was confirmed by the officers of the court, 
He cited alſo Shaw v. Gimbert, in Barnes (þ), where, in the 

Common Pleas, the money was made payable on a Tueſday 5] 
He urged that the ſpirit of the act had been complied with, 2 
the priſoner had been paid weekly. That, in another caſe in the 

- ſame. book, where the money was made payable on Monday, 
the plaintiff having flipt that day, but tendered it on the 7 ueſaay, 
'the court of Common Pleas refuſed to diſcharge the priſoner, 
Beech v. Paxton widow (). 

Morgan now ſhewed cauſe, and inſiſted on the words of the 
ſtatute, and that there was a good reaſon why all payments 
ſhould be made on the ſame day, eſpecially in the great priſon; 
in London, becauſe the ſervants belonging to the priſons knew 
thereby when they muſt attend. He ſaid the defendant coull 
not wave his right by accepting of the note and payments 
That the note at firſt was not ſuch an engagment as warranted 
the court in remanding him, and, as to his ſubſequent diſchargr, 
a diſcretion was, by the act, veſted in a ſingle Judge in vacation, 
which, having been exerciſed by Mr. Juſtice WiLLEs in tl 
caſe, ought to be nal. 

Lord MANSFIEZLD This fo muſt be conſidered "x 
reference to the application, which was made in the vacation; 
and a ſingle Judge having then a complete authority, I do not 
ſece how the court now can controul the order. Mr. Jui 

WiLLts conſulted the other Judges at Serjeant's Inn, beior 


he ſigned it, and they thought it right. They eee ſent 
[5] This caſe, and Beech v. Paxton, muſt he- 


They happened more than twenty years 
have been upon {ome temporary ſtatute, 


fore the Lords? act paſſed. 


(p) M. 7 G. 2. Barnes, Quarto edis. 359. () E. 6 G. 2. Earnes, Duarte cdi. 3670 
him 


I 
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om word that they doubted, and he ſent to recall his order, 


Wnuſt have miſtaken, In the preſent inſtance, although we think 
he man has no right to the advantage of the miſtake after hav- 
I | ng received the money, the order is final. In future, as it is 
Wrcoper that the practice of all the courts ſhould be uniform, 
ad that of the Common Pleas is moſt conſonant to the words 
I pf the act, let all notes be made payable on the Monday. It 
much more convenient that there ſhould be one common 
TE Hay, that the turnkey may know when to attend. But it is to be 
. 7 underſtood that no other priſoner already remanded, will be diſ- 
: : harged, becauſe the payment is not on a Monday, unleſs the 
onday happens to be the day when he was remanded. 


| 

) g 

y i , | | - | 

f he KINGS againſt the IxHABITA NTS of SToCE LAND. 
f . A Pauper was removed to the pariſh of Stockland, and the 
a 


- > Scilions confirmed the order, ſtating as follows That 
Z ſhe pauper was bound an apprentice 1n huſbandry by the pariſh 
Sboceland to Jobn Davies of that pariſh, till twenty-four years 
7 F age. That he lived with him four years in that pariſh, un- 
= that indenture, when his maſter died. That he continued 
WW his maſter's ſon, who was his executor, and had proved 
Wc will, for about ſeven years in that pariſh, when, being de- 
I rows of living with his uncle in the pariſh of Ozrerton, to learn 
trade of a miller, his uncle and he applied to the executor 


ould do any thing for the benefit of the pauper, and that 
ala made an agreement with his uncle for 15. 6d. 
E week, and continued with him, in the whole, two years 

an half, at the end of the firſt four months of which 


Wine 1 . 
5 the Pauper attained his age of twenty-four years. 


* 


his conſent, who gave his conſent accordingly, ſaying he 
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but it was too late. As to the general point, enquiry has been —.— 
made, and the practice in this court has been as ated by Mr. W J 
Baldwin, and the officers, for above thirty years. In the Com- Parcrres. 

Von Pleas, it has always been otherwiſe. There the plaintiff pays 
the fraction from the day of the application to the next Monday, 
1 and then gives a note for, and makes his payments on, every Mon- 
ay afterwards. The Judges of the Common Pleas lay there never 
Was a note in that court made payable on Tueſday. So that Barnes | 


Saturday, 
th Feb. 
If the maſter 
of an appren- 
tice die, and 
the executor, 


at the pau- 


per's requeſt, 
agree that he 
ſhall go to 
live with an- 
other perſon 
in any other 
pariſh, a ſer- 
vice of forty 
days with 
ſuch perſon, 
before the 
term of the 
apprentice- 
{hip expires, 
gains a ſettle- 
ment under 
the appren- 


ticeſhip. 


The 
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— 


The kino 


againſt | 


STOCKLAND- 


guiſh this caſe from the King v. Bridgeford (s). 


CASES IN HILARY TERM 
The Solicitor General now argued in ſupport of the order.— H 
contended that the contract between a maſter and his apprentic, I | 
is merely perſonal, and dies with the maſter. That this ha 
been decided in the caſe of Baxter v. Benfield (r). That by ln 
there can be no valid aſſignment of an apprentice. That 3 | 
aſſignment is indeed evidence of the original maſter's conſent ii 
the apprentice's reſidence with the new maſter, but that hen 


that preſumption failed, becauſe the original maſter did ny L 


exiſt when the pauper was aſſigned. He endeavoured to diſt. 8 


Dunning and Fanſhaw on the other ſide.— They ſaid that if x 5 
apprentice reſides in a pariſh by the conſent either of his maſter «ii 


the executor or adminiſtrator of the maſter, he gains a ſettlement; i 
and for this they cited the King v. Bridgeford. That here the 


had been no diflolution of the apprenticeſhip by the act of f 
parties, and that no caſe went ſo far as to decide that an appre Wl © 
ticeſhip is of courſe diſſolved by the death of the maſter. TH 
it had only been decided that an apprentice could not be con. 5 
pelled to ſerve the maſter's repreſentative. That the caſe «| Iz f 
Baxter v. Benfield was founded on the contract having been ma . 
for the purpoſe of teaching the apprentice a trade, which an er N 
cutor might not be able to teach. That there never had be 
ſuch a deciſion as to pariſh apprentices, and that the reaſon di i 
not apply to their caſe, They cited the King v. Clapham (1, - 
and the King v. Taviſtock (u), to ſhew, that, after an apprenti- ll . 
has been once transferred, the conſent of the original maſters ; 
not neceſſary to a ſubſequent transfer of him. But they chief i 
relied on the King v. Bridgeford, as having gone much farthe ; 
than this preſent caſe would do, becauſe there the aflignm" . 
was by a perſon who had only the right to the adminiſtratio F 
but had not adminiſtred. g 


Lord MAxSFIEID Though an apprentice is not ſtrictly 
ſignable, nor tranſmiſſible, yet, if he continue with the conſel 
of all parties and his own, it is a continuation of the appiel 


ticeſhip. The caſe of Bridgeford is much ſtronger than this. 3 


Both orders quaſhed. WW 

(i) E. 20 Geo. 2. 2 Str. 1266. (z) E. 20 Gee. 2. Is. Sett. Caſes, NY g 
us.. in e. Barr: (2) T. 7 G. 3. Burr. Seti. th * N 

Sett. Caſes, No. 33. | = 


Hav 
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HAYLE IT again Rilty. 


= 1 CTION of debt on a replevin bond, and a verdid for the 
I | A plaintiff, The defendant obtained a rule to ſhew cauſe 
2 why the verdict thould not be ſet aſide, the cauſe having been 
E ſuſpended after iſſue joined for above a year, and then brought to 
1 [trial without giving a term.s notice [6]. 

Mir. Baldwin now ſhewed for cauſe, that the trial had been 
7 topped by the defendant himſelf under an injunction from the 
court of Exchequer, and ſaid that the court would never ſuffer a 


party to avail himſelf of a privilege arifing from a delay which 
BS hc himſelf had occaſioned. 
| The Solicitor General, on the other fide, inſiſted, that the trial 
a vithout notice for a term was irregular, and that the verdict 
muſt be ſet afide ; for which he cited Peyton v. Burdus (w). He 
ö f contended that, on a proper application to the court of Exche- 
ner, the plaintiff might have had leave before anſwer to proceed 
x to trial, and that it was univerſally underſtood in practice that 
; | an injunction is tio excuſe for not complying with the eltablithed 


BE rule. | 
Lord MansFIELD expreſſed his indignation at the defendant” 8 


2 | ; | endeavouring to take advantage of a delay occaſioned by himſelf, 
1 WE to protect himſelf againſt a deed under his own hand and ſeal, and 
"WE {cemed ſurpriſed when he was informed that the injunction had 


iſſued without any affidavit by the defendant (the plaintiff in 
equity) of any fact which entitled him to a ſtay of proceedings. 


the Solicitor General; that it was grounded on the principle 


an this court; but that he thought this a caſe where the court 
might very well alter the practice (7). | 
The rule diſcharged. 


{6) Rules of C. B. M. 1654, C 21. I do 
not find when this rule was adopted by the 


which was a caſe parallel to this, the court 
of Common Pleas held that the rule only 


. court of King's Bench. It makes no part extends to voluntary delays by the plaintiff, 

of the body of rules made by hat. court in | and that a delay by an injunction is, from 
No. . de ſame term. I. 1654. the nature of the thing, an exception to the 
15 [7] In Boſworth v. Philips, T. 11. | Ges. 3. | rule, 2 Blackſt. 784. 


Fr : 
a0 B, R. M. 12 G. 2. 2 Ltr. 1110 
_ 


Vide alſo Begg v. Reſe, E. 15 C. 2. 2 Str. 1164. 


LILLY 


BULLER Fuftice ſaid the practice was as it had been ſtated by 
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1779. 


Saturday, 
6th Feb. 
If a defendant 

ſuſpend a 
cauſe by an 
injunction for 
a year, and 
afterwards the 
plaintiff pro- 
ceed to trial 
without a 
terms notice, 
and obtain a 
verdict, the 
court will not 
ſet aſide the 
verdict. 


that the injunction was no proceeding in the cauſe depending 
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1779. 
= y 


"ROW 
Gth Feb. 


In a policy of 
inſurance, 

hs ſailing with 
conuoy,” 
means = /ail- 
ing with con- 
woy for the 
 woyage.” 


6: HIS was an action for money had and received, brought 


thence under convoy of the Zephyr ſloop of war, but the Convoy 


the ſhip and convoy ſeparated, and the ſhip 1 fafe at Lon. 


port of the evidence, it appeared, that the plaintiffs had called 
witneſſes (one of whom was Mr. Gorman an eminent merchant,) 


CASES IN HILARY TERM 


2 


LitLy and others againſt EEE. 


againſt an under-writer, for a return of premium. The 
policy was on the ſhip the Parker Galley, * at and from 45 
* to the Currant Iſlands, and at and from thence to London,” 
a premium of five guineas per cent. to return 2 l. per cent. 7 
« the ſhip ſailed with con: oy from Gibraltar, and arrived. : 50 
ſhip touched at Gibraltar on her way home, and ſailed from 


was deſtined only to go to a certain latitude, about as far as Cape 
Finiſtere, being ordered on the Liſbon ſtation ; and accordingly 


don. The only queſtion in the cauſe was, whether, by the term 
of the policy, the condition for the return of premium was, 2 
departure from Gibraltar with ſuch convoy as could be met with, 
for whatever part of the voyage that might bappen to be, or, 2 
departure with convoy for the voyage. The trial came on at 
Guildhall before Lord MansFIELD and a common jury, at th: 
laſt fittings, when a verdict was found for the plaintiffs. + 

On the ſecond day of this term, a rule was obtained to ſhey 
cauſe, why there ſhould not be a new trial, and the caſe came 
on to be argued this day; when, upon Lord MANSFIEL D's re- 


who ſwore that for ſome few years paſt, when convoy for ti! 
voyage, or the whole voyage was intended, thoſe explanatory words 
had been added, and that, by this uſage, the expreſſions of 
« ſailing with convoy, and * ſailing with convoy for the Voyage, 
had received diſtinct technical meanings, „“ with convoy, 
ſignifyipg whatever convoy the ſhip ſhould depart with, whether 
for a greater or leſs part of the voyage. Several polices were 
alſo produced, which had been filled up at the office of the 
tame broker who had prepared that which had given occaſion 
to this cauſe, in which the words, for the voyage, or « for 
England, were added. The captain proved, that at the time 
when he left Gibraltar no other convoy was to be had. —Tht 
witneſſes for the defendant ſwore, that they underſtood the 
words © 47th convoy” to mean, convoy for the voyage, and the 
broker ſaid, that, at the time when this policy was ſigned, he 

I 3 | undet- 
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underſtood, and apprehended it was ſo underſtood by all the 
parties, that the convoy was to be for the voyage, and that the 
return was ſuch as was uſual when convoy for the voyage was 
meant. His Lordſhip, after ſtating the evidence, ſaid, that when 
the caſe was opened, he thought, on the face of the policy, that the 


evidence to aſk the opinion of the witneſſes on the conſtruction, 
but to learn whether there was any uſage in this caſe which 
would give a fixed and technical ſenſe to The words. This was 
a queſtion of fact to be aſcertained by evidence, and PIES: for 
the conſideration of a jury. 


Dunning and Davenport for the plaintiffs.—Bearcroft and 
Baldwin for the defendant. 


For the plaintiffs it was inſiſted, that the queſtion had been 


to be underſtood, depended on the uſage. His Lordſhip had 


ſtated to the jury, the interpretation they muſt receive, indepen- 


evidence for the plaintiffs on the head of uſage, they muſt find 
for the defendant. The verdi& muſt therefore be conſidered as 
having been found upon full conſideration of the proof as to the 
uſage. 

For the defendant, it was argued, that the obvious and natural 
| import of the words, and alſo the weight of the evidence, were 
in his favour. Even if the words were doubtful, according to 
a known and eſtabliſhed rule of law, they ought to be conſtrued 
moſt ſtrongly againſt the perſon who uſed them. Here they 
were the words of the inſured, and in the nature of a warranty 
on his part. It was alſo ſaid, that when partial convoy was 
meant, it had of late been a frequent practice, eſpecially in po- 
lices on this Levant voyage, to ſpecify how far the convoy was 


do come; as convoy to the Cape,” convoy to Liſbon,” &c. 


Lord MansF1zLD—On the words, I was ſtrongly of opinion 
that the policy meant a departure with convoy intended for the 
voyage. The parties could not mean a departure with convoy 
which might be deſigned to ſeparate from the ſhip in a minute 
or two; though, when convoy for the whole of a voyage is 
clearly intended, an unforeſeen ſeparation is an accident to which 
the under-writer is liable; for the meaning of ſuch a warranty 
is not that the ſhip and convoy mult continue and arrive to- 
gether. But I ſtill think that the evidence was properly admit- 
ted at the trial of this cauſe, becauſe the ſenſe contended tor by 

| U the 


words muſt mean for the voyage. He had not admitted the 


W fairly and completely tried. The ſenſe in which the words were 


dent of uſage, and told them if they were not ſatisfied with the 


h . — — 
. * 1 a 2 ů —— 
p =” 1 * * 
EE 
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Litty 


againſt 
EER. 


Monday, 
8th Feb. 


Under a de- 
viſe of land 
to truſtees to 
pay 20 J. of 
the rents and 
profits to the 
teitator's 
daughter,and 
the reſt to her 
huſband, and 
the whole 
rents and pro- 
fits to the huſ- 
band after the 
daughter's 
death, and in 
caſe the 
daughter 
ſhould ſur- 
vive her huſ- 
band, then 
(the land) to 
the uſc of the 


G. 3, when a verdi& was found for the de- 


2 Salk. 443. 1 Show. 320. 4 Med. 58. Holt. | 
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the plaintiffs was not inconſiſtent with the words of the policy, 


and therefore it was material to ſee what the uſage was. I laid 
: | 8 r 
great ſtreſs on Mr. Gorman's teſtimony. I did not conſider him 


as a common witneſs. However it ſeems, from what I have 


heard ſince, that people in the city are diſſatisfied with the ver- 


dict, and think the evidence of the plaintiff's witneſſes was found- 


ed on a miſtake. Certainly eritical niceties ought not to be en- 


couraged in commercial concerns; and wherever you render ad- 
ditional words neceſſary, and multiply them, you alſo multiply 
doubts and criticiſms. It may be hard, becauſe words have 
been added in ſome inſtances, to force a conſtruction in this caſe, 
from the omiſſion of them. The queſtion is of great impor- 
tance. 5 58 
| The rule made abſolute [7]. 


465. where, according to Levinsz, upon a ſpe- 
cial verdict, finding a warranty in theſe 
words, „ warranted to depart with convoy,” 
Holt, Chief Juſtice, and the greater part of 
the court, held that thoſe words, mean ſail- 
| ing with convoy for the whole voyage. 


[7] The new trial came en before Lord 
Mansfield at the ſittings after Trinity Term, 19 


fendant. Vide the caſe of Jeffery v. Legender, 
3 Lev. 320. B. R. M. 3 V. & M. or Jefe- 
rys v. Legendra, as it is called in other books. 


Dor, leſſee of Warsox and others, againſt SnIpPHARD, 


N an action of ejectment, a ſpecial verdict was found which 
1 ſtated ;—That John Hewitt being ſeized in fee of ſeveral meſ- 
ſuages, tenements, and lands, in the counties of Eſſex and Lan- 
caſter, by his will, bearing date the 2d of July 1727, deviſed as 
follows, viz. All his meſſuages, tenements, lands and heredita- 
ments in Eſſex to four truſtees and their heirs (one of whom 


named Charles Shipphard was the defendant) upon ſpecial truſt 


and confidence that they ſhould, out of the rents and profits 
thereof, levy and raiſe the ſum of 20/7. and pay the ſame to 
Rachael Shipphard his daughter, and then wife of Thomas Shif® 


phard, annually, during her natural life, by four quarterly pay- 


ments, to her ſeparate uſe; and upon the farther truſt and con- 
fidence that they ſhould pay and diſpoſe of all the reſidue of the 


daughter for life, and after her death to the uſe of her ſon in tail, then to the heirs of the body of the hul- 


band, by the daughter, then to the heirs of her body, then to the heirs of the huſband ; the daughter dy- 
ing before her huſband, the limitations over ſhall not take effect, the contingency not being conſined to 
lite-eſtate, but affe&ing all the other limitations, and operating as a condition Precedent. 


her 


rents 
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rents and profits, as al ſo of the whole rents and profits thereof 

after the deceaſe of his ſaid daughter, to the uſe of the ſaid T ho- 
| mas Shipphard for the term of his natural life; and in caſe my 
aid daughter Rachael ſhould happen to Pros the ſaid Thomas 
Shipphard ber buſoand, then upon truſt and confidence that 
| they the ſaid traftees ſhall fland and be ſeiſed of all and every my 
ſaid meſſuages, lands, tenements, and hereditaments, to the ſeveral 
uſes, intents, purpoſes, and upon the ſeveral truſts herein after- 
mentioned, viz. to the uſe and behoof of my ſaid daughter Ra- 


chael for and during her natural life; and, from and after the de- 
ceaſe of my ſaid daughter, then to the uſe and behoof of my 


grandſon Hewitt Shipphard, ſon of the ſaid Thomas and Rachael 
e. and the heirs of his body, and, for default of ſuch iſ- 
ſue, then to the uſe and behoof of the heirs of the body of the 
bid Thomas Sbipphard begotten or to be begotten on the body 
| 7 7 the ſaid Rachael his wife, and, for default of ſuch iſſue, then 
to the uſe and behoof of the heirs of the body of the ſaid Ra- 
; ; "Yu my daughter by any other huſband, and, in default of ſuch 
we then to the uſe and behoof of the ſaid Thomas Shipphard 
Land his heirs. for ever. Item I do give, deviſe, and bequeath all 


1 | veral pariſhes of Eccles and Dean in the county of Lancaſter to the 
W {aid (truſtees) upon the ſeveral truſts, and to and for the ſeveral 
Bt intents and purpoſes herein 4555 mentioned, vis. to the 

Iuſe and behoof of the ſaid Thomas Shipphard and Raclel his 
we and the ſurvivor of them, until ſuch time as the ſaid 
Hewitt Shipphard my grandſon attain the age of twenty-five; and 
From and after the deceaſe of the ſaid Thomas Shipphard _ 
; E achel his wife, and the ſurvivor of them, and after my ſaid 
andſon's attaining his age of twenty-five years, which ſhall firſt 
: ppen, then to the uſe and behoof of the ſaid Hewitt Shipp- 
2 27d my grandſon and the heirs of his body, and, for default of 
? Wuch ifue, or his dying under the ſaid age, then to the uſe and 
Pehoof of the heirs of the body of the ſaid Thomas Shipphard 

3 Posten, or to be begotten, on the body of the ſaid Rachel his 
; i, and in default of ſuch iſſue, then to the uſe and behoof 
HY ths heirs of the body of the ſaid Rachel my daughter by any 


4 bchoof of the ſaid Thomas Shipphard his heirs and aſſigns 
der. — That, on the teſtator's death, Thomas Shippbard his 


Il the time of his dcath. That Rachel died i in the life-time of 


her 


my meſſuages, lands, tenements and hereditaments in the ſe- 


er r huſband, and in default of ſuch iſſue, then to the uſe 


* -In-law entered upon all the deviſed premiſſes, and held them 


| 779. 
— 


WATSON 


againſt 
SHIPPHARD® 
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— 
Warson 


againſt 
SHIPPHARD» 


Watſon, and Mary the wife of John Powell, two of the leſſor 


* 


— 
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her huſband. That the huſband died in Fuly 1771, leaving 
Hewitt Shipphard his only ſon and heir at law, who, on his 
father's death, entered upon all the deviſed premiſſes, and en. 
joyed them till his death. That Thomas Shipphard never had 
any other iſſue by his wife Rachel, but Hewitt Shipphard, who 
died in December 1775, inteſtate and without iſſue. That three 
of the truſtees were dead, and that Charles Shipphard, the de. 
fendant and ſurviving truſtee, was the eldeſt brother and heir 
law of Thomas Shipphard, and alſo the eldeſt uncle and heir x 
law, on the part of the father, of Hewitt Sbipphard. That John 


of the plaintiff, were nephew and neice and heirs at law of th: . 
teſtator, and alſo heirs at law, on the part of the mother, of Wi 
Hewitt Shipphard.—The ejectment was brought for the eſta: WW: 
in Efex. The caſe was argued on Friday the 5th of February, Wi 0 
Balguy, for the leſſors of the plaintiff, ſtated the queſtion v 
be, whether the limitation in fee of the Efjex eſtate to Thonu YN 
Shipphard had taken effect. That the whole depended on the : n 
clauſe beginning, and in caſe my ſaid daughter, &c. and on £8 
the fact that the daughter had not ſurvived her huſband. He. 
ſaid that if, in the event which had happened, there was no devil : te 
over, the leſſors of the plaintiff were intitled to recover. That ÞB 
upon the face of the will, the teſtator appeared to have provid- : fe 
ed for two events. 1ſt. That of the huſband's ſurviving his wite „ he 
That, in contemplation of that event, he had given him a life eſt th 
after his wife's death; and that after his death he might natural) BW 
mean that the eſtate ſhould deſcend to his grandſon, who appeared I th, 
have been a favourite. 2d. That of the wife being the ſurvivor. Af 
That the limitations over after her death were only made in WW * 
ſhe ſhould happen to ſurvive her huſband. That if the contin WW © 
gency of her ſurviving were to be conſidered as annexed only to bet fed 
life-eſtate, and not as a condition precedent before any of the der 
uſes limited over could ariſe, then, in the event which had hap- [eq 
pened, Thomas Shipphard the huſband became tenant for lit, ler 
with remainder in tail to his ſon Hewitt, then in eſe, remai Wl dete 


der in tail to himſelf. That, if ſo, he had it in his power b 
have barred all the iſſue of his wife, except Hewitt the {ol 
That this could never be the teſtator's intention, becauſe it V 
clear that he meant particularly to provide for ALL children 0 
his daughter. That if he had foreſeen, what had happench 
the death of his daughter and her only child without iſſue, je 


never could have meant that in ſuch event ſtrangers ſhould be 
2 prefert® 


n e 
e 
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breferred to his own blood. That a material argument aroſe 
WT from the diverſity between this and the deviſe of the Lancaſhire 

W tate; for that there, as the teſtator meant no condition prece- 
dent, he had annexed no conditional words to. the ſubſequent eſ- 
W catcs, but had limited them over in direct terms. That, if the 
intention were not ſo clear as it appeared to him to be, yet, 
ss the words were clear, the court would not explain them 


bas rare that caſes cited on the conſtruction of wills were very 
= 2ppoſite, and he ſhould only mention Davies v. Norton (x), be- 
ing as he ſaid a ſtronger caſe than the preſent, and where there 
could have been very little doubt about the intention. 

EN Howorth, for the defendant, contended, that no man who was 
15 not a lawyer, upon reading the will, could entertain any doubt 
of the teſtator s intention to veſt the fee of the Eſſex eſtate in 
his ſon in law Thomas Shipphard. That the diſpoſition of the 
75 Lancaſbire eſtate corroborated the argument, becauſe it was 
ö manifeſt from thence, that he was a great object of his favour 
ind bounty, the remainder in fee of that eſtate being undoubt- 


: a edly given to him in all events. That, if the conſtruction con- 


. E tended for on the part of the leſſors of the plaintiff were to 
WS prevail, this abſurdity would follow, that the ſon-in-law him- 


. zZ ſelf could derive no benefit from the deviſe in his favour, becauſe 


5 BH he muſt be dead, before the contingency could happen by which 
che remainder in fee was to veſt in him. That the teſtator did 
I 3 not mean any contingency by the words and in caſe Sc.“ ; for 
Mm that to give them that operation would be to ſuppoſe he intended 
4 a partial inteſtacy. That if they ſhould be conſtrued to expreſs 

a contingency, yet that contingency enly extended and was 
anexed to the life-eſtate to Rachel, and did not affect the ſub- 

W {quent limitations, which were all meant to be veſted remain- 
ders. That the caſe of Napper v. Sanders y), which was cit- 
ed and relied on by Lord HarDwicke in Tracy v. Lethieul- 

ur (2), was in point, in favour of this conſtruction. That the 
determination in Davies v. Norton was inexplicable, the inten- 
tion being manifeſt the other way [8]. That here the collate- 

tal heirs of the teſtator were not once mentioned in the will. 


Ce It was but the ſingle deciſion of Rey- (x) M. 1726. 2 Peere Wis. 39% 
By Juſtice, who tried the cauſe, and for (% Hutt. 118. 
vie opinion a caſe was reſery ed. i 3 Ah, 77 


X Balguy, 


away in order to adapt them to a doubtful intention. That, it 
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1779. 
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1770. Balguy, in reply, inſiſted that his conſtruction was moſt con. 
N by ſonant to the intention of the teſtator. That there was nothing | 

{JHA TION abſurd i in ſuppoſing that, in the event of his daughter's dyin 
againſt 8 
Siren n before her huſband, he meant a partial inteſtacy, for then the eſtate 
would by courſe of law deſcend to his favourite grandſon. Thy 


as to the contingency being only annexed to the daughter's eſtate 


ſuch a conſtruction was ſo plainly againſt the words of the will 
that nothing but a direct authority could ſupport it. But thi 
the caſe relied on was very diſtinguiſhable from this. _ That, in 
that caſe, there was no contingency previous to the eſtate to th 
the feoffees, but the contingency immediately preceded and 
was annexed to the particular eſtate to Elizabeth Sanders, and 
therefore the ſubſequent limitations being (as Lord Hay. 
WICKE ſaid in Tracy v. Lethieullier) ſubſtantive limitations, ani 
] independent of the former, they aroſe out of the ſeizin of th 
| feoffees, although the eſtate to Eligabeth could not, as the con- 
| tingency, on which her eſtate was to depend, had not happened, 
That here, on the contrary, the truſtees were to ſtand ſeiſed only 
on the contingency of the wife's ſurviving her huſband, and thi 
all the limitations were connected with that event and dependent 
upon it. | 
The court took ſome days to confider. And now Lord Mars. 


FIELD, after ſtating the caſe, delivered their opinion to the 
following effect. | | 
Lord MANSTIE ID The queſtion is, whether the limitation 
over are to take effect in the event which has happened of Thi- 
mas Shippbard, the huſband, having ſurvived his wife, the tel- 
tator's daughter. Now there are no expreſs words limiting the 
eſtate over on that event, and yet it is plain that it was foreſee 
by the teſtator, for he gives the rents and profits to the hul- 
band after the death of the wife. The teſtator then proceeds to 
ſay, © and in caſe my ſaid daughter Rachel ſhould happen to fur 
vive the ſaid Thomas Shipphard her huſband, then upon truſt 
&c. The court may ſupply the omiſſion of expreſs words, it 
they find a plain intent, but unleſs that is the caſe, they ca- 
not do it; and, upon full conſideration of the whole of this wil) 
we do not find there is ſufficient for us to gather ſuch intent, 
ſo as to warrant us in ſupplying the omitted words. Guchc) 
may be formed, but that is not enough. Perhaps, quod . 
luit non dixit, We cannot make a will for the teſtator. Co- 
jectures may be made both ways. The argument which 


drawn by Mr, Heoworth from the deviſe of the Lan:afhire eſtale, 
| turns 
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turns the other way. There may be a reaſon why t the teſtator 1779. 
might not intend the limitations over to take place, except in the eee 
event of the daughter's ſurviving her huſband, 072. to ſecure the ga 
eſtate in tail to his grandſon Hewitt Shipphard againſt any prefer- Snrevuary, 
ence his daughter might ſhew to her iſſue by any ſubſequent huſ- 

* hand, If ſhe did not ſurvive him, there could be no danger of that 

port, as the eſtate would deſcend to Hewitt Shipphard. This bears 

: no reſemblance to the famous caſe of Jones v. We comb (a), for 

i there the intention was clear that, failing the child, the eſtate 

| ſhould go over to the deviſees in all events. 


Judgment for the plaintiff, 


(a) M. 1711. Prec. in Chan. 316. 1 Eg. Ca. 245. 


The KING qgainſt the Mayor and Burctssts 
of Lyme REGIS, on the proſecution of Davio. | 


ROBERT MI TORR LL, a Monday, 
| | 8th Feb. 


2 N D AMUS to ors David Robert Mitchell to the A return to 


mandamunus to 


office of a capital burgeſs of Lyme Regis. The writ—after cr, that 
W reciting that Mitchell was duly elected, admitted, and ſworn, a 2 225 _ 
capital burgeſs of the ſaid borough, and as ſuch capital burgeſs n 
had always behaved and governed himſelf well, yet that they admitted, and 
we faid mayor, &c. without any juſt or reaſonable cauſe, had e 0G 
E 1 unjuſtly removed the ſaid Mitchell from his office of a capital 
L | burgeſs—commanded them to reſtore him, or cauſe him to be 
4 reſtored to his office, or to fignify cauſe to the contrary.—To 
L this, the defendants returned That Mitehell was not duly elected, 
5 | admitted, and fivorn, a capital burgeſs of the ſaid borough, and 
W t-crcfore they could not reſtore him, or cauſe him to be reſtored.” 
; E- Qn Saturday the 6th of F ebruary, the ſufficiency of this 
8 return was argued by Rooke for the proſecutor, and Lawrence for 
the defendants. 

Rooke—The return does not deny that Mitchell had been de 
Jacke in poſſeſſion of the office of a capital burgeſs, therefore the 
| concluſion; that they cannot reſtore him, does not follow from 
| the premiſſes. The complaint is, that he has been removed from 
office, from which they had no right to remove him. They 
ay reſtore him, whether he was 459 elected, ſworn, and ad- 
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this clue leads to the Explanation of all the contradictory dia 


defect of title. The franchiſe is the corporator's freehold. 


inconvenience would ariſe, if a power to disfranchiſe on a defect 


Cc. only by way of inducement, and the defendants ought 


gular way by a guo warranto. The queſtion is, Whether 


a hint of it in any caſe I have ever met with. The cauſes of a. 


(e), and in 1 Burr. 538. (d), but this is no where ſtated as one of 


CASES IN HILARY. TERM 1 
1 or not. The mandamus ſtates that he was duly eleted 


to have ſet forth the reaſons for which they turned him out. 
The reſtoring him upon this mandamus could not decide the 
right. After he has been reſtored, that may be tried in the re. 


a corporation, having once admitted a member, can afterwards 
disfranchiſe him for want of an original qualification ? Now it 
is ſo plain that they have no ſuch authority, that there is not 


motion are enumerated in Bagg's caſe, 11 Co. (6), in Carth. 176, 


them. (“ Lord MansFitLÞ—Are you not hampered by the 
writ?”) Thewrit is in the uſual form. The word “ duly” is in all 
the precedents in Tremayne, and the other books. It is merely a 
word of inducement. The giſt of the complaint is the removal. 
All the general books, and many of the reports, confound the 
mandamus to admit, with the mandamus to reſtore. Non fuit de- 
bit? electus is a good return to the firſt, but not to the other, and 


— — — — w — K e ů — Wis wh © av 


* CE 4 * 8 7 25 — n 25 18 No 
» LY 
989 bad 


on the ſubject. Upon principle, it is clear that a corporation 
ought not to have the power to remove a corporator de facto, on a 


Entry by the feoffor cannot diveſt the eſtate of a man duly en- 
feoffed. After a deſcent caſt the diſſeiſſee cannot recover the 
land by entry. So a clerk who has been preſented under a bad 
title, and has been inſtituted and inducted, acquires a poſſeſ- 
ſory right, which cannot be diveſted but by quare impedit. 
The analogy between corporate and other rights would be over- 
turned, if a man could loſe his franchiſe for defe& of title by 
the mere vote of the corporation who admitted him. Great 


of title, were veſted in corporations. Many would be totally 
overturned by it. In this borough, the capital burgeſſes are elec- 


ed only by the capital burgeſſes, but the disfranchiſement is by 14 


the corporation at large. If they could disfranchiſe on a ſup- 
poſed want of title, the right to elect would be a nugatory privi- 
lege 1n the ſele& part, becauſe it might be fruſtrated by an im- 


(5) 7.19 Fac. 1. 11 Co. 904.0, | (4) E. 31 G. 2. Rexv. Richardfs. He cited 
| alſo Rex v. Mayor of Derby. T. 8 C. 2. Ca 
(c) 28 3 FV. EM. Sir Thomas Earle's temp. lord Hardwicke 15 3, and Hereford" 


caſe. | Cafe, T. 16 Car. 2. Sid, 209. 


I 
ce. 


mediate 


IN THE NINETEENTH YEAR OP GEORGE III. 


mediate removal by the whole body. It is eaſy to ſee, to what 
extent this power might be abuſed. After disfranchiſement and 
| . mandamus to reſtore, the corporation might put the party to a 
W traverſe or action on the return, and if he ſucceeded and obtained 
5 a peremptory mandamus, they might again diſpute his title by 90 
Voarranto. Beſides this fort of removal may be put in practice at any 
. diſtance of time, —after poſſeſſion for 30, 40, 50, years, —although 
this court will not truſt themſelves with the authority of removal 
in the regular way, after poſſeſſion for 20 years [9]. The rule 
W would be nugatory, if, by another mode, the limitation could be 
= cyaded. Certainly, when the court eſtabliſhed the rule, it was in- 
ended to prevent any impeachment of a corporator's title after 20 
. | years, by any private perſons. This power too might be partially 


W might be amoved before he is ſworn; and this 1s not ideal, for it 
bappened in this very caſe. Mitchel, being mayor elect, was diſ- 
W franchiſed as a capital burgeſs, by which means he could not be 
W {worn in to his office of mayor, without a mandamus to reſtore 
W him; and, in the mean time, the old mayor now holds over. By 
the ſame ſort of management, with a majority in the corporation, 
the ſame mayor might be continued for life. Theſe are ſome of 
the inconveniences which would follow from ſuch a right veſted 


in the corporation, and there can be none from their not poſſeſſ- 
ing it. 8 
Laurence — The queſtion is, whether the ſuggeſtion in 
the writ is ſufficiently denied. In all caſes, the party who 

applies for the mandamus is ſuppoſed to know his own title 
best, and, if the right, as he ſtates it, is denied by the re- 


| Mitchell had been duly elected, admitted, and fworn, and that he 
has been unjuſtly removed. If he has not been duly elected, 
edmitted, and fworn, the reaſon for reftoring him ceaſes. Had 
the writ ſuggeſted only that he was elected, it would have been 
* bad return in ſuch caſe, to have ſaid that he was not duly 
elected, for that would then have been a negative pregnant. 


In the preſent return, every thing on which Mitchell founds 
his 
| and explained in Rex v. William Rogers, 


H. 10 Geo, 3. 4 Barr. 2522. 
* 


19] This rule was eſtabliſhed in the Min- 
«ea cauſes, M. 7 Gee. 3. 4 Burr. 1502, 


N exerciſed at very critical periods. For inſtance, a mayor elect 


turn, that is enough. Unleſs the right is that which the 

| party ſays it is in the writ, the court cannot know that he has 
| any right, and the motives which influenced them in granting 
the writ would no longer exiſt. Here the ſuggeſtion is, that 
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his title is denied. Is it meant to be contended that nothing 
but the fact of the removal can be queſtioned on a mardamu; lh 
to reſtore? If ſo, it would not be competent even to deny 


that the party had ever been admitted. But, I inſiſt that it i; 
ſufficient to deny any part of the title ſuggeſted, either the 
dueneſs of the election, or the dueneſs of the admiſſion. In the 


caſe of The King v. The Mayor of Lynne, of which Sir Fame; 


Burrows has furniſhed me with a note, and which is alſo re. 
ported» in Andrews (e), Lord Chief Fuſtice LEE ſaid, that it 
was enough if any part of the ſuggeſtion was denied. (Burr; 
Juſtice.— According to the note I have of it, he ſaid, if any 
material part is denied”). In the caſe of the King v. Sir Henry) 
Penrice, reported in Strange (/), it was held that if an im- 
material circumſtance is alledged, it 1s a good return to deny 
it, even though the anſwer amount to a negative pregnant, 
(Wir IRS Juſtice “ That was the caſe of a mandamus to admit”) 
As to Hereford's caſe, it does not appear there, nor in any of the 


other caſes mentioned there, that the writ ſuggeſted that the 


party had been debito modo admiſſus, or electus. In the caſe of 
the Queen v. Twitty (g), the ſuggeſtion being debito mods 
electus, and the return, non debito modo electus, lord Holt aid, 
that was a good return, for it was an anſwer to the writ. 
That indeed was a mandamus to admit, but the reaſon given 
will apply in the caſe of a mandamus to reſtore. In the King 
v. Lambert (V), which is reported in 12 Modern (i), the writ, 
which was a mandamus to reſtore, was debit? electus, the 
return nunguam debits electus, and it was held good, “ becauſeit 
If Lambert's caſe which is reported in 
Carthew (hb), is the ſame, it is there by miſtake called a man- 


damus to admit. (BULLER Fuſtice, — 12 Mod. is not a book of 
any authority”). In the caſe of the King v. Hill, in Shower (), 


it appears from lord Holt's argument, that the mandamus was 
to reſtore, and there likewiſe non debito modo electus was deter- 
mined to be a good return, and for the ſame reaſon, ** becaulc 
it followed the writ.” Stevenſon v. Nevenſon, as reported by 
lord Raymond (m), was a mandamus to reſtore, and it appears 
that, on the trial of the iſſues in that caſe, Mr. ſerjeant Pengel) 
called witneſſes to prove the due election. In Crawford v. 


(e) H. 11 Geo. 2. Andrews 105, | (4) 170. | 

(YT. 18 Geo. 2. 2 Str. 1235, | (1) M. 2W.& M. 1 Sh. 253. 

(%) M. 1 Anne. 2 Salk 433. 2 () E. 10 Geo. 3. 2 Ld. Ran. 1353. 
() N. 2 W. GM. | 1 1 Str. 583, : 


(i) 12 Med. 2. | 
| | | Powell 
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Powell, the writ ſuggeſted a due election, and the return was, 
not duly elected, and was not objected to (2). All thoſe 
caſes prove that the return may deny the ſuggeſtion in the very 
words of the writ. In Hilary, 16 Geo. 3. The King v. The 


Churchwardens of Taunton St. James was the caſe of a man- 
damus to reſtore L. C. to the office of ſexton, ſuggeſting that 
he was duly elected. The return was “ not duly elected“ and 


it was held to be good. (BULLER Juſtice, IT argued that caſe, 
« and this point was not made a queſtion. The return alſo ſtated 
« that the ſexton was removeable at will, and the argument went 
«© upon the ne whether thoſe two matters could be joined 
« jn the return.”) The precedents in Tremayne and other books 
afford no argument, for there is no ſettled form for this writ 
in the Regiſter, and it 1s always adapted to the circumſtances of 
the caſe, Either it is neceſſary to ſuggeſt the dueneſs of the 
election, or it is not; if it is, it is proper to deny it; if it is 
not, they ought not to have ſuggeſted it. As to the ſuppoſed 
negative pregnant in the return, viz. that it admits that 
Mitchell had been in poſſeſſion, that is not ſo; it admits no part 
of the ſuggeſtion ; neither his former admiſſion, nor the re- 


= by lord Holt in the caſe of the King v. The Mayor of Abingdon 
HY (o), and it appears there, that when a thing follows by neceſſary 
a2 inference that will be ſufficient. The court cannot intend from 
3 | this return, that Mitchell had been in poſſeſſion de facto, becauſe 


Y and that is fully denied; yet all the arguments of inconvenience 
W proceed upon the ſuppoſition that the return admits a de facto 


1 poſſeſſion. On the other ſide they have admitted (by arguing 
ot! WW the ſufficiency of the return, and not traverſing it) that Mitchell 
) was not duly elected. It appears therefore clearly that he is 
s 


without title, and, in ſuch a caſe, although the return ſhould be 
3 inſufficient, the court will not award a peremptory mandamus. 
= Rex v. Tidderley (p), Baſſet v. The Mayor of Barnſtaple (q). 


Rooke in reply — It ſeems to be agreed, that a corporation has 


the only diſpute now is, whether Mitebell was in poſſeſſion. 
| It is faid that the writ ſuggeſts a due election, which the return 
| denies, and therefore nothing is admitted by the defendants ; 
| but if, knowing our own caſe, we have ſtated it right, we ought 


(n) T. 33 & 34 Geo. 2. 2 Burr. 1013. (%). M. 12 Car. 2. 1 Sid. 14. 


i) E. 12 V. z. 1 Ld. Raym. 559, 560. (7) E. 18 Car. 2. 1 Sid. 286. 


1 not 


moval. The ſort of certainty required in returns, is aſcertained 


3 | the only allegation of the writ is, that he was duly in poſſeſſion, 


no right to disfranchiſe its own members for want of title, and 
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- admiſſion, or the fact of removal; for the right is immateria], 


preſsly makes the diſtinction between a mandarys to reſtore, 
and to admit; and wherever a caſe of mandamus has been decided 


juratus, has not been held to be a good return to a mandamus to 


offices not corporate, are beſide the preſent queſtion. The right 


elected and duly elected; becauſe it ſeems to be a contradiction | 


CASES IN HILARY TERM 


not to be in a worſe condition, than if we had only ſaid that he 
had a bad title. They ſhould have denied either the fact of 


In the caſe of the King v. The City of Chefter (r) the court ex. 


with that diſtinction in view, and upon ſolemn argument, ] 
will venture to affert that non debito modo eleftus, aamiſſus, of 


reſtore. All the caſes cited on the other fide, which relate to 


of churchwardens, ſextons, and coroners, cannot be tried by 90 
warranto; therefore, where there are different claimants, the 
court will grant a mandamus to each, and let them litigate the 
right in that manner. If we were to take iſſue on this return, 
and go to trial, and obtain a verdict, the court could then only 
grant the peremptory mandamus on the ground of prior poſſeſ. 
ſion, for the right could not be queſtioned at the trial. The 


« 


corporation cannot conteſt it at all; the King only by guo war- | 
ranto. The concluſion of the return is, that they cannot reſtore, 
Why? becauſe Mitchell was not duly elected. hat inference a 
is not true, for they muſt reſtore, if there has been a de fach ; 
election. The return at moſt denies the actual poſſeſſion only 
by argument, which is inſufficient; for lord Holt fays, that the : 
certainty in returns ſhould be as great as in indictments. f 
Lord Mans#1ELD—I have often ſaid that I was particularly 
anxious, that every part of corporation-law ſhould be ſettled * 
on clear and certain principles, and not on nice ſubtleties and 
verbal diſtinctions. We will therefore conſider of this queſtion, 0 
At preſent, it ſtrikes me to be ſufficient if the ſuggeſtion of the n 
writ is fully denied, whatever that is. I am not thoroughly f 
aware of the ſenſe and meaning of the diſtinction between , 


to ſay, that a man has been elected, and at the ſame time to 
ſay, he has not been duly elected; they ſeem to me the ſame. 
On an iſſue to try if a man has been elected, he muſt prove 
due election. In general, where a perſon takes upon him t 
ſuggeſt what he was not bound to do, that may be denied. 
But another thing ſtrikes me at preſent; the return ſhould be 
ſuch , 'it true, would ſhew that the party has no right to be 


(r) M. 6 V. & M. 5 Mod. 10. 
| reſtored 
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reſtored, and therefore it ought to deny the material part. In 1779. 
the caſe of Lynne (a very full note of which Mr. Juſtice Do 

| | x R The KING 
BULLER has ſhewn me) they go very nicely into the arguments apainf 
upon this head. There it was denied that there was any ad- LrwsRecrs, 
miſſion. Here they deny that Mitchell was duly elected ad- ; | 
mitted and ſworn, in the conjunctive. Upon ſuch an ifſue, he Bt 
muſt prove all the three allegations ; yet the dueneſs of his clec- 


tion 1s immaterial, for the corporation could not judge of the 
title. I give no opinion. 


This day his Lordſhip, after ſtating the writ nd return, de- 
livered the opinion of the court as follows. 

Lord MANSFIELD—The queſtion is, whether this is a ſuf- 
ficient return. The grievance complained of by the perſon 
applying for the writ is, that having been duly elected, admitted 
and ſworn, he has been removed by the corporation; and they 
are to ſhew a juſt cauſe of removal. It is admitted that they 
could not remove for want of an original title, but it is con- 
tended, that they have ſufficiently anſwered the ſuggeſtions of 
ME the writ, and that ifſue may be taken, or an action brought, on 
. WE the return. Upon full conſideration, we are all of opinion that 
| the return muſt anſwer, not the words, but the materiality of the 
writ, and nothing ſhews this more than the nicety in the caſes as 


; to cected and duly elected. In the caſe of Lynne, the whole turn- 
ed upon the queſtion, whether it was a return to the material part. 
I A return which ſeems to be guarded, and not to deny the 
of ſubſtance, is bad, although I rather think nothing is an election 
nd | but a que election. Here the material ſuggeſtion is the re- 
u. moval. They were not to judge of the title. The return is in 
he the conjunctive, — not duly elected, admitted and ſworn, — and 
* therefore fallacious. If the truth would have warranted it, and 
bh they had returned not duly elected, or admitted or ſworn, it 


-n might have been good. We are all of opinion, that the return 
% © lufficient, and therefore a peremptory mandamus mult iſſue. 


Monday, 


©: - th Feb. 


An aſſign- 
ment of a 
leaſe, part of 
a bankrupt's 
eſtate, made, 
in contem- 
plation of a 
bankruptcy, 
to /ome of the 
creditors, is 
an act of 
bankruptcy. 


CASES IN HILARY TERM 


Dx vox and another, aſſignees of Gascorxza bank. 


rupt, Aal War Ts. 


N an action of Zrover by the aff ances of a bankrupt, a ver. 

dict having been found for the plaintiffs, and a rule obtain- 
ed to ſhew cauſe why there ſhould not be a new trial, the caſe 
came on to be argued this day, when the queſtion was, Whe- 
ther, under the particular circumſtances, an aſſignment of 
4 leaſe which had been made by the bankrupt, was an act of 
bankruptcy? Upon the report of the evidence the facts appear- 
ed to be, That, on the zoth of November, Gaſcoyne the bankrupt 


ſent for one Hall his attorney to adviſe with him about his af- 


fairs, when he ſhowed Hall a decree of the court of Chancery 
againſt him, and told him that he had been ſerved with a /ub- 
pena, and was threatened with an attachment, but was not able 
to pay the money. That he aſked Hall, whether his creditors 


could be forced to take a compoſition, who told him they could 


not, and that, if the attachment ſhould iſſue, he muſt pay the 
money. That he then told Hall that ſome of his creditors had 
looked into his affairs, and they thought he could not pay above 
eight ſhillings in the pound. That Hall upon this adviſed him to 
become a bankrupt. That he ſent again for Hall on the 2d of 
December, and then named to him fome creditors who had been 
long great friends to him, and had indorſed bills for him which 


were not yet due, which would diſtreſs them. That as he could 


not pay the bills, the only method by which he could ſecure 


them, would be by an aſſignment of the leaſe in queſtion. That, 
on the zd of December, Hall went to him again; and was told 
by him that Cox, one of his creditors, had been with him, and 


had ſaid that Blake, attorney for Cox, thought matters might be 


ſettled without a bankruptcy. That, at four or five o'clock in 
the afternoon of the zd of December, the aſſignment of the leaſe 
was executed to three of his creditors—Watts, Giles, and Hall. 
That, after the execution of the aſſignment, Hall went to Blake, 
when, upon his ſtating to him the ſituation of Gaſcoyne's ai- 
fairs, B/ake agreed that it was proper that a commiſſion ſhould 


be ſued out, That ſome of the creditors were preſent at this 


Meeting: 
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4 meeting, and mentioned the leaſe as a part of Gaſcoyne's eſtate ; 
ba which Hall told them of the aſſignment, but did not men- 
tion when it was made. That the leaſe was worth about 4004. 
and was only affigned to ſecure about 250. and was then to 
f | be held in truſt for the bankrupt, his executors, adminiſtrators 
q and afſigns. That the aſſignment recited that Giles had become 
Lcurity for the bankrupt. That Hall had lent him money, and 

chat ſeveral bills and notes had been indorſed for the bankrupt 
by Watts, Giles, and Hall, which remained unpaid, and that he 
had agreed to aſſign the leale, in order to ſecure the payment 
of them. 


Dunning and Peckban for the plaintiffs.— The Solicitor Gene- 
ral for the defendant. 


| For the plaintiffs it was ama, that this was a fraudulent con- 
E veyance within the ſtatute of 13 Eliz. c. 5.; and that, by 1 Fac. 
1. c. 15. fraudulent conveyances are made acts of bankruptcy. 
That three facts were clear. 1. That Gaſcoyne was inſolvent 
Nat the time of the aſſignment, for by his own account he could 
only pay eight ſhillings in the pound. 2. That he intended to 
| prefer the aſſignees of the leaſe, to his other creditors. 3. 
That, when he made the aſſignment, he intended an act of bank- 
ruptey. That in Worſley v. Demattos (5), an aſſignment by 
deed of a/ a trader's ſtock, though by way of ſecurity, and 
for a valuable confideration, was held to be an act of bankruptcy. 
That in Linton v. Bartlett (t), an aſſignment by deed of only 
| one third of the bankrupt's effects by way of ſecurity, was deter- 
mined to be an act of bankruptcy. That in the caſe of Rut 
and another, afſignees of Pappe, v. Cooper, which had been de- 
termined in this court T. 17 Geo. 3. a parol aſſignment of part 
as a ſecurity to a creditor, and under very favourable circum- 
ſtances, but in contemplation of an act of bankruptcy, was held 
to be a fraud, as againſt the bankrupt laws, and therefore void. 
That it was not an act of bankruptcy, ecauſe it was not by 
| weed, but that ſuch an aflignment by deed is in itſelf an act of 
bankruptcy. 

For the defendant it was _—_ that the aſſignment was of 
feal property, and there was a bona jide conſideration for it. 
That the circumſtance of the overplus, after paying the creditors 
to whom the aſſignment was made, being limited to the bank- 


J B. R. H. 31 C. 2. 1 Burr. 46. (t) c. B. H. 10 C. 3. 3 Will. 47. 


2 rupt 


_ ＋ 
re 
; AF —2 Ss 5 ft 
oy eg * % : l « * 
Lig 35. * r * 
- Eo 8 KY: 


„ 


: F K 7 . . y n 2 2 
1 4 y - 8 * 8 — > 
, 4 625 A 3 — Fo — r — 17 fre — Y _— 
' q 6 4 b F 3 * 5 8. - of « 2 2 = = C = 5 — - $6 — 
X — 4 1 5 adv . ' { "LS. ifs ig = - 22 
g . © . IN” i 2. *. 9 WL =, . : 22 ea; Sa ® ne 97S. 0 n N —— 
2 _— * ; 8 2X > 2 4 * Ma © * * Y 2 0 B — N ans VF rhe % 2 A g — os —— . 1 HH — 
— 5 1 . W " 7 2 PR 45 N 3 N 1 3 OOO. „ 7 — NR . = „ 1 ASD» 2 . — — = CSS Ea Lg = 3 "SY 
, — £ - >"; Suk. "WS. 9”, r 2 Baa 2 E 2 2 1 A * oo 20 N * N n wane . — F IA =! 
- * * * — 4 12 * Sas. + 2. 3 1 0 3 4 "I * Ys 4 in TE 5 a 1 Se 2 7 A — OE 1 
9 . S Ok 4 1 F „„ ho S LO 5 — n 5 A RE gt 062) \ 8 2 Pry L 8 
n n Wy 1 a : N . 8 oF * E 8 < — * : 2 5 == n 
2 9 0 << . 8 nw "4 2 222 4 os C F * 8 b — Peng 2 r 2 5 — 
. A 8 n 922 Tur : * by ry EI -- © I 2 — e rr ** . r — 2 e 2 7 IF 3 2 
8 * r xr «©; n r , IST A Eon — r -_ 
* * . - OO - 1 World 22 a . wh * S N = = " 2 par _ 3 5 
* 7 — — — 8 — W 8 PN. ths: 2 * rr eee = „ = = 3 Ts _—_—_— 0 
n 25 9 NOPE Ta See Famed e r * r ow” : \ l g 
n l \ Br. wy ns, 1” r 402 l = _ <2 , "I a "8 7 8 
= * 2 r * 
* = 


5 _ + 7 
_ > Gans 
. : 
FFF 
ol = EEE SEO = 
l 


r 


7 5 
2 


2 
„ 

* 2 1 

Da „ -- FR 


Lag HE 3 
e eee 
** * = - - 7 
1 = =_ 3 21S, 


« — * 3 
— r 
| Se 
=> 
= * " 


dence of an intention to defraud the other creditors) was 2 


aſſignees, that would have plainly ſhown that an act of bank. 


the perſon. | 


creditor under the decree. That the court of Chancery would 


Taoyne's caſe (2). That the creditor in equity might have had a 


made 1 aſſignment. That it was ſaid, the creditors had 
been told of the aſſignment. That the manner in which ti 


rupt had concealed from them, when or how it was mace, 


CASES IN HILARY TERM 


rupt (which had been inſiſted upon on the other . ſide as eri. 


proof of the fairneſs of the tranſaction. It was like the caſe of 
a mortgage, where the mortgagee muſt account for the over. 
plus to the mortgagor or thoſe who ſtand in his place. That 
if the ſurplus had been limited to the other creditors, or the 


ECT ET „ V c 
J ĩ·%⁰0 hte in Ee EA ES rot Fn 4 4, 
4 2. — 7 r „ I er” In ( 5 * N 1 — 


ruptcy was in contemplation. That Worſley v. Demattos went 
on the particular circumſtances of the caſe, which were yer 
ſtrong, but it was not there laid down as a general rule that 
bona fide aſſignment to a fair creditor, even though in contem. 
plation of an act of bankruptcy, was void. That Ruft v. Cooper 
differed from this caſe, for there it was clear that the bankrupt 
could not ſtand longer than the Saturday, and the order was ſent 
by expreſs to deliver the goods before that time. That the cre. 
ditors here were informed of the aſſignment, and did not objed 
to it. That it was ſaid, this aſſignment was a fraud, in par- 
ticular, upon the creditor under the decree and attachment, 
but that he could not have taken the leaſe, if there had been 
no aſſignment, the attachment being only an execution again 


Lord MANSFIELD ſaid, that he china of the ſame opinion 
which he had entertained at the trial, v/z. that this was a frau- 
dulent deed, and an act of bankruptcy. That he thought it wi 
ſo, on two grounds. 1. That it was fraudulent againſt the 


have relieved him againſt the defendant, and given him the 
benefit of the leaſe, notwithſtanding the aſſignment was for 
valuable conſideration; for that if any man, knowing of 
judgment or a decree, purchaſes, though for a full value, the 
purchaſe is fraudulent and void. That this was eſtabliſhed in 


ſequeſtration of the leaſe. 2. That, in the other view, the al 
ſignment was a clear fraud againſt the general creditors unde! 
the bankrupt- laws. That the bankrupt had been adviſcd, and 


had agreed, to have a commiſſion ſued out; and, after that, 


were told of it was the worſt part of the caſe ; for the ban 


Cu, M. 44 Eliz. 3 Co. 80, 6, 


and 
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z | and they had no reaſon to ſuppoſe that it was not made long 
3 | before. That all amicable commiſſions are agreed to by the 
; creditors, on the. idea that there is to be no preference. 

Ihe reſt of the court, were of the ſame opinion. 

BuLrLER Fuftice obſerved, that the preference given to the 
defendant, and the two other aſſignees of the leaſe, was volun- 
N for they had not applied to the bankrupt for payment 
of their debt. That the motive perhaps was not culpable, 
but the tranſaction was contrary to the general policy of the 


law. 
The rule diſcharged. 


COGHLAN againff WILLIAMSON. 


| TN an action of debt upon a bond, tried before Lord Maxs- 
3 ] FIELD, on a plea of 707 eft factum, it appeared by the bond 
| that the ſubſcribing witneſs was one Steele. He was not pro- 
| duced, but the plaintiff proved that one Steele had gone to the 
Eaſ-Indies about five years ago as a Cadet, in a ſhip of which 
W the defendant was purſer. Enquiries had been made after 
| him, and it did not appear that he had ever returned. Mr. 
Webb, a captain in the Ea/t-1ndia company's ſervice, ſaid he was 
in the trading way in India. The plaintiff had applied to the 
defendant to ſettle the bond, when the defendant offered to 


to this propoſal, upon which the defendant ſaid, that he could 
not recover, for the bond was executed on ſhipboard, and that 
| he could not get the witneſs. The defendant's hand- writing 
| was proved, and alſo a receipt, and ſubſcription to a bond to Ps 
Eaft-Tndia company by Steele. Upon this evidence, Lord Mans- 
field directed the jury to find a verdict for the plaintiff; ; and now, 
| upon ſhewing cauſe againſt a rule for entering a nonſuit, the 

queſtion whether, under the above circumſtances, the evidence 
of the defendant's hand- writing was admiſſible, came on to be 
argued by the Solicitor General and Davenport for the plaintiff, 
| inf "+ 


pay 80 J. immediately, and to ſettle the reſt of the debt, with 
| intereſt, at the end of the year. The plaintiff refuſed to agree 


Monday, 
$th Feb. 


In an action 
on a bond, 

if the 3 
ant's admiſ- 
ſion of the 
debt is prov- 
ed, and that 
the ſubſcrib- 
ing witneſs 
cannot be got, 


it will be ſuf- 


ficient to 
prove the de- 
fendant's 


hand-writing. 
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CocHLlan 


againſt 
W1LLIAM- 
SON. 


Tueſday, 
gth Feb. 


If the defend- 
ant under- 


take to ſet 


forth the ſta- 


tute of 23H. 6. 
c. 9. in a plea 


to a ſheriff's 


bond, a miſ- 
recital is fa- 
tal.— If the 
plea conclude 
with a wverifi- 
cation, it will 
be bad upon 
ſpecial de- 
murrer. 


and Dunning and Morgan for the defendant. 
ſel for the defendant thought it was impoſſible for them, after 


e ſtatute of labourers, = excepted. 


CASES IN HILARY TERM 
But the Coun. 
the admiſſion by the defendant as above ſtated, to ſuppor 


the rule. | 
The rule diſcharged, with colts, 


Boyce againſt WHITAKER. 


HIS was an action of debt on a bail- loud: brought by 
the plaintiff as aflignee of the ſheriff of Kent. The de- 


fendant prayed oyer of the bond and condition, and ſet for ththe 


condition which was in the uſual form, and then pleaded * that, 
*© before the making of the writing obligatory aforeſaid, to wit, 
6e by a certain act made in a parliament of the ſaid Henry the 6th, 
* held at Weſtminſter in the county of Middleſex, on the 25th 
« day of February in the 23d year of his reign, it was, among 
* other things, enacted by the authority of the ſame parliament, 
« that no ſheriff, under-ſheriff, ſheriff's clerk, ſteward or bailif 
« franchiſe, ſervant of bailiff or coroner, ſhould take any thing by 
* colour of his office, by him, nor by any other perſon, to the 
e uſe of any perſon, for the making of any return or panel, and for 


* the copy of any panel, but fourpence. And that the ſaid ſheritiy, 


and all other officers and miniſters aforeſaid, ſhould let out of 


* priſon all manner of perſons by them or any of them arreſted, 
« or being in their cuſtody by force of any writ, bill or war- 
* rant in any action perſonal, or by reaſon of indictment by trel- 
e paſs, upon reaſonable ſureties of ſufficient perſons having lut- 
„ ficient within the counties where ſuch perſons be let to 
„bail or mainprize, to keep their days in ſuch place as the 
* ſaid writ, bills, or warrants ſhould require!; ſuch perſon or pe- 
« ſons which were or ſhould be in their ward by condemn- 
„e tion, execution, capias utlegatum or excommunicatum, ſure- 
ce ty of the peace, and all ſuch perſons which were or ſhould 
ebe committed to ward by ſpecial commandment of any juſtices, 
* and vagabonds refuſing to ſerve according to the form of uhe 
And that no ſheriff, not 
e any of the officers or miniſters aforeſaid, ſhould take, or cauſe 


« to be taken, or make any oblig⸗ gation for any cauſe aforeſaid or 
2 es Fx by 


Lend 
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W « by colour of their office, but only to themſelves, of any per- 1779. 
$ « ſon which ſhould be in their ward by the courſe of the lay, 


. B OYCE 
but by the name of their offices, and upon condition written 


againſt 
W « that the ſaid priſoners ſhould appear at the day contained in Waraxsn. 


the ſaid writ, bill or warrant, and in ſuch places as the faid 
| « writs, bills, or warrants ſhould require. And if any of the 
„ ſaid ſheriffs, or other officers or miniſters above ſaid, take any 
obligation in other form by colour of their office, that 
it ſhould be void, as by the ſame act, among other things, 
W © more fully appeared,” that the defendant was arreſted at 
3 the ſaid time of making the ſaid writing obligatory (6th July 
7778) by the ſheriff of Kent, on a pluries latitat returnable on 
Viedneſday next after three weeks of the Holy Trinity (1778), 
and that the ſheriff upon that arreſt took bail, the writing ob- 
© lizatory aforeſaid, with the condition aforeſaid, for eaſe and Fa- 
vour to the faid defendant of his impriſonment by the ſaid ſhe- 
uff ſhewn, and to have and obtain his deliverance therefrom, 
E which faid writing obligatory, the faid ſheriff took by colour 
F his Hce againſt the form of the ſtatute afore/ard. — The 
E plaintiff replied, that the defendant before the return of the writ 
W in the declaration mentioned, to wit, on the day of the date of 
the bond, vig. 4th Fuly 1778, as bail for his appearance at the 
| return of the writ, ſealed and, as his act and deed, delivered the 
bond, in the manner in the declaration mentioned, without this, 
chat the faid ſheriff, upon the arreſt of the defendant in the 
plea mentioned, took bail, the writing obligatory aforeſaid, with 
| the condition aforeſaid, for eaſe and favour to the defendant of 
his impriſonment by the ſaid ſheriff ſhewn, in manner and form 


i Ec. and this the faid defendant is ready to very. — To this 
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of | replication the defendant demurred; and ſhewed for cauſe, 
7 | © That the replication denying the whole ſubſtance of the plea 
- i concluded with a verification, and to the court; whereas it 
ab | Ougat to haye concluded to the country.“ 

_ Balduin, for the defendant, contended, that this caſe was 
0 | within the reaſoning and general principle laid down in to rapaud 
LOS . Mercer (v) vis. © that wherever there is an nn and 
3 a negative, the concluſion ought to be to the country.“ He 
1 8 that the plea and replication here were analogous to the 
110 1 = and replications in actions on the ſtatutes againſt gaming 
g of "Mt ulury, and that, in thoſe caſes, the replication always con- 
"by clades to the country. He allo cited, as in point, a caſe of 
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againſt 


WrITARBR. the replication was right. 2. That the plea was bad, and there. 


temp. Hardwicke 287. and Calin v. Blantern (a) [11]. 


* IN HILARY TERM 


Morgan, for the plaintiff mnfiſted, x. That the concluſion of 
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fore, at all events, the plaintiff would be intitled to judgment. 
1. As to the firſt point he cited Foden v. Haines in Carthew (a), 
where, although there was a demurrer to a replication like the 


n FORE) IO ail 7 n 9 Er. " n 
PPT 


preſent, and which concluded with a verification [10], no ob. 
jection was made on that ground, and he obſerved, that, by the 
report of the ſame caſe in Comberbatch (x), the court is ſtated MW ; 
to have ſaid, that the plaintiff ſhould have alledged that the bond! 
was pro bona et vero debito, and then traverſed the eaſe and fe 
vour. He alſo cited Lenthal v. Coke, in Saunders, and Siderfin (y), WE : 
where the replication was exactly ſimilar to this, concluding WM x 
with a traverſe of the eaſe and favour, and a verification; ; and yet, Nec 
on a ſpecial demurrer, the preſent objection was not made. He 
mentioned alſo a precedent of the ſame ſort in A/hton's Entries, tith Wi * 
Debt (2). 2. Heargued that the plea was bad, on two accounts, * 
In the firſt place, becauſe the ſtatute of Hen. 6. was milſrecited, V 
there being two variances, v2. © indictments by treſpaſs” inſteadd tt 
of © indictments of treſpaſs” and ** capias utlegatum inſtead E 
of * capias uthgatum.” In the ſecond place he ſaid the pla ta 
was bad, becauſe it averred matter, dehors the deed, contradic- 
tory to the condition; for the condition ſtated the bond to b 
to have been taken for the defendant's appearance, and the plea lc 
averred it to have been for eaſe and favour ; that if the condition Moi 
had been for the payment of money, eaſe and favour might hae 3 
been averred, becauſe that might not have been inconſiſtent. an. 


He cited on this head 5 Com. Dig. 224. Cock v. Ratcliffe, Cases 


Baldwin 


Comberbalch that the replication in that caſe 


ſubſtance of the plca, it ought to conclude 


[10] It is not ſtated either in Cari beau or 


concluded with a verification. Mr. Morgan 
inferred that it did, probably becauſe of the 
traverſe; but although it is a general rule that 
2 traverſe muſt conclude with a verification, 
yet it may, and, when it comprizes the whole 


to the country. Hay v. Dawies, 1 Salk. 4. 


pl. 10. Robinſon v. Raley 1 Burr. 316. 


(ww) B. R. E. 6. 1 SM. Carth, 300. 
(x) Comb. 245. | 
r) NI. 20 Car. 2. 1 Saund. 156. 18% 383. 


[11] That caſe was an action on a bond 
conditioned for the payment of a ſum of f 
ney. The defendants pleaded, after ſetting 
forth the condition, that it was entered ind 
as an indemnification to the plaintiff for 2 
note which he had given to a perſon, ® 
bribe him not to appear as a witneſs on d 
indictment. The plaintiff demurred genera 
ly, and it was argued, that this was an ae” 


ment of matter in pais, dehors the deed, an. 
therc- 


(=) Aſton r e Warm 
(a) C. B. E. 7 G. z: 2 Vill. 35% 
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Baldwin, in reply, obſerved, as to the concluſion of the repli- 1779- 

cation, that in none of the caſes cited by Mr. Morgan the con- Boxes 

I | cluding with an averment had been aſſigned as a cauſe of de- againf 

3 murrer. With regard to the miſrecitals of the ſtatute, he faid WXITAEx. 

at if it is a public act, the court would not take notice of 
mem, * and, if a private act, the plaintiff ought to have replied : 

« nul tiel record.” * : 

= Lord MANSFIELD ſaid, that if the defendant had unneceſſarily 

N ſet out the act of parliament, which, it ſeemed to him, he had, 

be would hold him to half a letter [12]; and that, as to the other 

3 objection to the plea, a bond taken for the defendant's appear- 

ance at the return of the writ, could not be for eaſe and favour, 

and therefore the condition and averment in the plea were in- 

cConſiſtent. 5 

BuLLER Jaſtice thought there was no doubt but the conclu- 

W fon to the replication was bad, as the whole ſubſtance of the plea 

was denied; but that it was unneceſſary to look beyond the plea 

which was clearly bad. He ſaid that there were many caſes where 

the word “ aforeſaid” had been held to tie the party up to an 

exact recital, and the plea here concluded that the bond was 

| taken © againſt the form of the ſtatute aforeſaid.” 

| | Judgment for the plaintiff. 


thercfore bad, but the court ever-ruled the] [12] Lord Mansfeld aſked if there was any 4 
I demurrer, on the ground that the deed was doubt whether the ſtatute was a pPUblic at, | 10 ba 
void ab initio, Mr. Morgan muſt have cited | and Davenport as amic. cur. ſaid it had been 
| this caſe therefore by way of anticipation, 


e doubted, and was therefore always ſet out. 
and to diſtinguiſh it from that before the [Alt is recited in the caſe of Lenthall v. Coke, 
. court. | | | and alſo in Dive v. Maningham, Plowd. 60. 
es * On, | | 
i 
one | | . | 
1. Cor TRELL again FloOKE. Tueſday, 
ting ; gth Feb. 
ind M . 7 8 | - » . * a 
= N an action of covenant, the plaintiff declared, That in con- When there 


15 a bond and 


Li fideration of 240 J. paid by him to the defendant, the de- alſo a deed of 
ſendant by an indenture, bearing date the 7th of July 1767, had ee 


| | pe 4 ſecure an an- 
colenanted that he would pay the plaintiff an annuity during nuity, al- 


„ | 1 though the 
his life of 40. a year, at four quarterly payments, and that 60 -. 3 


ok the annuity became in arrear on the 7th of April 1778. — 3 
The d f f | | a a U1IC arge 
clendant prayed oyer of the deed of covenant, which was ſet under the in- 


: . ws : ſolvent act ot 
lorth, and by which, after reciting that, for the Setter ſecuring 166. 3. c. 38. 


5 | | the party 
may be ſued upon the covenant, for payments becoming due after the diſcharge. 


B b the 
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1779. the annuity, the defendant had executed a bond to the 
Bn tne plaintiff, bearing even date with this deed, in the peny 
eit ſum of 400 J. he aſſigned to the plaintiff, for his farther 
| Heoxe. ſecurity, a ſalary of 50 J. which he enjoyed as one of th, 

clerks to the auditor of impreſt, and covenanted to pay th. 
annuity by quarterly payments, He then prayed oper of th, 
bond, which was ſet forth, and alſo of the condition, which wa 
alſo ſet forth, and was, That if the defendant ſhould pay the 
annuity at the regular quarterly payments, and ſhould perform 
all the covenants in the indenture bearing even date with th 
bond, then the bond ſhould be void. He then pleaded— 1. Thy 
the plaintiff ought not to have any execution againſt the defend. 
ant, other than againſt his real eftate, his money in the ſung, y 
his money lent upon real ſecurity only, becauſe the indenture of coye. 
nant which he had ſet forth, and that mentioned in the condition 
of the bond, were one and the ſame; that the bond and deed of 
covenant were both given to fecure one and the fame annuity; 
that, after the execution of the deed of covenant, and the bond, 
and before the 22d of January 1777, mentioned in an act, 2 
(the inſolvent debtor's act of 16 Geo. 3.) (5). viz. on the ll 
of January 1776, 201. for two quarters of the annuity becan: 
due, and was not paid according te the tenor and effect « 
the ſaid bond, whereby the ſaid bond became forfeited, and 
the penal ſum became due and owing to the plaintiff, and that 
before the firſt day of January, 1776, the defendant was arreſt 
and in actual cuſtody of an officer of the ſheriff of Middliſa 
and held to bail by virtue of a bill of Middleſex, and that ht 
ſurrendered himſelf in diſcharge of his bail, and was thereupon 
committed to the priſon of the King's Bench, before the 26th 
of June 1776, in the ſaid act mentioned, viz. on the 17th d 
May 1776, and continued there till the time of his diſcharge, and 
that at the general quarter ſeſſions for Surry, held by adjourt- 
ment on the 29th day of July 1776, he was diſcharged according 
to the form and effect of the ſaid act; and concluded with! 
verification, and prayed judgment if the plaintiff ought to hat 
any execution againſt him, other than againſt his real ęſtate, G. 
—2. That, before the 22d of January 1776, viz. on the 8th 
December 1775, he was arreſted, &c. (ſtating the arreſt, fur 
render, and diſcharge, as in the former plea), That the mdentu!' 
on which the plamtiff bad brought his action was dated and nad, 
and all debts thereupon owing and accruing from the defendant i 


(6), 0. 38. 
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Januar) 1776, to wit, on the 7th day of July 1767, and this, 
Ge, wherefore he prayed judgment whether the plaintiff ought 


z —The plaintiff demurred generally to each of the pleas, and the 

W caſe came on to be argued this day, by Wood for the plaintiff, 

3 and Bolton for the defendant. 

(By ſtatute 16 Geo. 3. c. 38. ect. 41. It was enacted . That 
che future real eſtates, as well freehold and copyhold, as cuſ- 
tomary copyhold, or money in the funds, or lent upon real 
Lei of perſons diſcharged under the act, ſhould remain liable 

to their reſpective creditors, and that execution might be ſued 

| out againſt ſuch real eſtate, or money in the funds, but not 
yu: their perſon, or other perſonal eftate.”) 

Mood, for the plaintiff, contended, that ſuppoſing the bond to 

b have been forfeited before the diſcharge, and that ſecurity gone, 
yet that did not deſtroy the other ſecurity by the deed of cove- 

| nant, and that the plaintiff had his election to proceed on either, 

as he pleaſed. He ſaid the only queſtion was, whether the in- 

| ſolvent debtor's act diſcharged the payments of annuities, which 
became due after the diſcharge; That the words of the ſtatute 
are — . That no perſon to be diſcharged by this act, ſhall be 
impriſoned by reaſon of any judgment or decree obtained for 
payment of money only, or for any debt, damages, contempts, 
coſts, ſum or ſukns of money contracted, incurred, occaſioned, 
* owing or growing due before the ſaid 22d day of January 

W © 1776” (c); But that the word occafioned” muſt be conſidered 
as applied only to contempts, otherwiſe the inſolvent would be 
I diſcharged from contingent debts, which is not the caſe even of 
php who has obtained a certificate; That ** owing and 
| © growing due mean, in the above clauſe, the fame as grown 
© due,” which was manifeſt from a ſubſequent ſection (d) where 
| the perſons diſcharged are authorized to plead, to any aCtiong 
mg * for any debt, ſum, or ſums of money due before th P 
| 22d of Farnary 1776,” that ſuch debt or ſum of money © was 
contracted or due before the ſaid 26th of January; That, 
| at any rate, the words“ growing due” could only extend to the 
| Quarter's payment, which was accruing on the 26th of Ja- 
"ary, for that, by ſe. 34, it is expreſsly provided, that 
no perſons ſhould by the act be diſcharged of debts ſubſe- 


00 Leg. 33. (4) . 36, 


quent 


the plaintiff, were contratied and occaſioned, before the 22d of 1779. 


CoTTRELL 


againſt 
to have any execution, other than againſt his real eflate, Gc. Hooxz. 


95 
7.79» 
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| againſt 
Hook. 
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quent to that date; That, where an annuity is ſecured (as in 
this caſe) by a deed of covenant, a bankruptcy does not diſcharg, 
future payments, although, if the only ſecurity is a bond, which 
has been forfeited before the bankruptcy, a court of equity, in 


favour of the creditor, will allow him to conſider the penalty a; 


adebt, and to prove the value of the annuity. He cited, to proye 
that the remedy under a deed of covenant is not taken away by 
a bankruptcy, Fletcher v. Bathurſt, Viner, title, Creditor ard 
Bankrupt (e). He alſo mentioned Webſter v. Bannifter, which 
was a caſe in this court laſt term (7). Such an annuity as this 
was, he ſaid, clearly a contingent debt, becauſe, unleſs the party 
live, it never can become due; T hat the laſt inſolvent act of 
18 Geo. 3. c. 52. was deciſive on the queſtion, for that a ney 
clauſe was introduced into that act, (S 30.) to relieve the grantors 
of annuities (who have been fugitive beyond ſeas) when diſcharged 
under it, from the aceruing payments of ſuch annuities; That 
this clauſe was a legiſlative expoſition of the former acts, for 
it recited, that, without ſuch expreſs proviſion, ſuch perſon; 
could not have the benefit of the act (which in it's other pro- 


viſions reſembled the former ones) in 8 of the accruing 


payments of annuities. 

Bolton, for the defendant, ſaid, that all Mr. Wood's argument 
applied only to the ſecond plea, but that bis objection to the 
ation was, that both the bond and covenant were entered into, 
to ſecure the fame annuity, and that the bond having been for- | 
feited, the penalty had become a preſent debt, under which the 
plaintiff might have received a dividend ; That he admitted this 
caſe was not within the ſtatute of the 7th of Geo. 1. c. 31. 
relative to bills, bonds, notes and other ſecurities to be paid at a 
future day, but that on the forfeiture, the penalty having be- 
come a preſent debt, the diſcharge under the act had relieved the 
defendant againſt the payment of the annuity; That, as to the 
caſe of a bankrupt, there was no doubt; That the point had 
cen ſolemnly decided by the court of Common Pleas, in Perkins. 


1 Kempland (g), which caſe he read from a note lent him by GouLD 


Juſtice; That if there was a difference, the caſe of an inſolvent 
debtor was more favourable, becauſe a bankrupt 1s con ſidered as 
a criminal; That the ſame facts were now before the court as if 
an action had been brought on the bond, for that the deed pur- 
ported to be given ſor the farther ſecuring the ſame annuity for 

(e) T.g9G.1. Viner, vol. 7. p. 71. Ji. 4. | (s) C. B. . 16 Geo. 3. Since reportes in 


(f) Fide infra. E. To 3. 2 Blackſt, 1106. 
2 | | which 
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3 which the bond was given. He alſo cited a caſe of Rarncock v. 
Freemantle in this court about fix years ago, where an inſolvent 
debtor who had been diſcharged, gave a note for a debt which 
had accrued before, and it was held to be void. 

Lord MaAxsFTIEID ſtopped Mr. Wood from replying. | 
= His Lordſhip ſaid, the queſtion was, Whether, when there was 
a bond with a penalty, and alſo a deed of covenant, and the plain- 
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under the deed of covenant? That he took the caſe of a bankrupt 
ind inſolvent debtor (as to this point) to be the ſame. That 
when a man has two remedies, he may elect. That if the plain- 
tiff had made uſe of the penalty, the caſe would have been differ- 
W cnt; but that, as he had not, he might proceed as often as he 
pleaſed for breaches of the covenant, 


BULLER Juſtice ſaid, that here were two pleas, one of which (the 


been the only ſecurity, nothing had happened to bar it. That the 
other plea ſtated the bond, conditioned for the regular payment 
Jof the annuity, That the court could not, becauſe ſuch a 


bond appeared to have been given, determine the other ſecurity 
to be void. „ 


Judgment for the plaintiff. 


Wilkins and others, aſſignees of BR OOR R, a Bank- 
rupt, againſt CARMICHAEL. 


5 a bankrupt for a ſhip, of which the bankrupt was owner, 

the *ganſt the captain. The cauſe was tried before Lord Mas- 

c Si at Guildhall, at the fittings after M. 19 G. 2. (5). The 

5 3 ence ſet up was, that the captain had a lien on the ſhip for 
1 1 Wages, and for ſtores, proviſions, and repairs. A verdi --- 
1 found for the plaintiffs with 605 J. damages, ſubject to the 

ent opinion of the court on a caſe, which ſtated as follows ;—*© That 

120 the defendant, being the captain of the ſhip Africa, mentioned in 

if 8 declaration, beſpoke and directed repairs to be done to the 

ur- 5 before the ſet out upon her laſt voyage, and likewiſe 

for rected her to be ſupplied with ſtores and proviſions, for 

ed in 


] Thurſday 10 December 1778. 


ich C 8 


Y tiff made no uſe of the penalty, he ſhould be barred of his remedy 


ſecond) was upon the deed of covenant. That, if the covenant had 


T HIS was an action of trover brought by the aſſignees of 


x . 
ſhip for Wa- A 7. FO ad 


which 
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Hook. 
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A captain f 
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1779. which repairs, ſtores, and proviſions, the defendant was liabe 
8 as well as the owner. That the defendant likewiſe had wage 

ILKINS | "Y S Ys 
due to him. That Broke the owner of the ſhip became: 


againſt Ws re” | 
Caan. bankrupt, and after the bankruptcy and the demand (of the ſhip] 


nene therein aftermentioned, the defendant paid the creditors the; 
bills for ſtores and repairs. That the plaintiffs (the aſſignee 
demanded of the defendant to deliver the ſhip to them, wh 
he refuſed without having an allowance in his account for h 
wages, and the money he was liable to pay for the bills befy; 
mentioned.” — The queſtion on the above facts, as ſtated for th 
opinion of the court, was, Whether in this action the defend;n 
could be allowed to retain, and have deducted out of the d. 
mages which ought to be given for the value of the ſhip, th 
ſeveral ſums mentioned in the caſe, or any of them; or whe. 
ther any of the above articles were fo far a lien on the ſhip as t 
Juſtify his refuſal to deliver the ſhip to the plaintiffs withou 
being paid? If the court ſhould be of opinion that the defend. 
ant had a lien on the ſhip for any of his demands, a noafui 
to be entered. But if they ſhould think that any of his d. 
mands ought to be deducted out of the damages for the vil 
of the ſhip, then ſuch money to be deducted out of the moner 
recovered by the verdict, and the Peſtea to be indorſed accu: 
dingly.” . 5 5 
The caſe was argued, on Friday, the 5th of February, by Di. 
venport for the plaintiffs, and Baldwin for the defendant. 
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| Davenport argued, 1. That, as to the captain's wages, | 

was ſettled that they are no lien upon the ſhip; that this wa 

U clear from the caſe of Clay v. Sudgrave (i), in Salkeld [1], nd 
5 confirmed by Bayley v. Grant (&), in the ſime book. Bu 
„ that, if he had no lien for his wages, he could much leſs chin 


[i] By the ſtatute of 15 Ric. 2. c. 3. it | poſe, or give legality to what an act of paris 
is enacted, that the admiralty court ſhall have | ment expreſsly prohibits. After the ca" 


no juriſdiction of contracts ariſing by land, | Clay v. Sudgrave, the ſtatute of 4 fin. c 1 | 
yet it is permitted to mariners to ſue for | F17. put ſuits in the admiralty court fr ih 
their wages in the courts of admiralty. In | men's wages very clearly, though by mp 

the caſe of Clay v. Sudgrave, as reported by | cation, upon a legal footing, fer the words 4 
Salkeld, Lord Holt is made to ſay that this is | that ſection are That all ſuits and ce \ 


. . ). wh- 
6. in the court of admiralty for ſeamen 5 


« ges, ſhall be commenced and ſued wil 
h {ws 


 expreſsly againſt the ſtatute, but that communis 
error facit jus. Surely it is not conſonant to 
legal principle to hold that any uſage or com- | ſix years next after the cauſe of ſuc 
mon error can abrogate a ſtatute to any pur- or actions ſhall accrue.” 
(% B. R. T. 12 V. z. 1 Salk. 33. S. C. (4) B. R. J. 12 L. 3. 1 Salt. 33%" 
1 Ld, Raym. 632. 12 Med. 440. 


by the name of Clay v. Szelgrave, 1 Ld. Raym. 


57 ai 
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any lien for any other demand, as repairs or ſtores; the 1779. 
wages being more cloſely connected with the ſhip, than any TO 
other demand, as they are the conſideration for the work again, 
which is done in the ſhip, and is abſolutely neceſſary to her Canur— 
Learnings. That the different tradeſmen, as the ſhip-wright, N 
1 biſcuit-baker, butcher, &c. could not juſtify the detention of 5 
| 1 the ſhip, if ſhe got into their poſſeſſion, and the derivative 


4 
. 
$7 
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1 
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"1 
4 
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\ 
4 
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= creditor for their demands could not have a better right than 
a 1 them. That, as to repairs done in England, it was expreſsly 
determined in the cafe of Watkinſon v. Barnardiſton (I), that 
| 1 | they are no charge upon the ſhip. 2. That, if the captain could 
not juſtify the detention, neither could he be entitled to any 
allowance out of the damages. That a mutual account cannot 
.=- be ſettled by a ſort of equitable ſet-off in an action of 7rover. 
SS That to permit it would be a dangerous innovation in the law. 
SS That here indeed, the defendant's demand was ſuch as could 
0. not have been ſet off in an action which admits of ſetting off 
It mutual debts, becauſe he was only /;ab/e to pay, at the time 
. of the demand and refuſal, but had not actually paid. That 
ne if he were to be allowed for what he was only /zab/e to pay, it 
xr might prove a great detriment to the bankrupt's eſtate, becauſe 
my the captain might afterwards refuſe, or be unable, to pay, and 
then the tradeſmen would come upon the eſtate of the bank- 
). rupt. = | hm 
Baldwin inſiſted, that the workman who repairs a ſhip 
i has a lien upon it. That this appeared from a caſe ex parte 
Wi Shanks and ethers, in Atkyns(m),which was determined againſt the 
2nd ſhipwright, on the particular ground of his having delivered up 
But the poſſeſſion of the veſſel. That probably, in the caſe of War- 
lain ms v. Barnardiſton, the poſſeſſion had been, in like manner, re- 
= linquiſhed. That if the workman has a lief, it ſeemed to be juſt, 
ak that he ſhould be able to transfer ſuch lien with the poſſeſſion to 
11 the captain, who is liable to pay him. That an action could be 
ing maintained by the workman againſt the captain, although he had 
yords! not given the orders. That this muſt be on the ground, that the 
— workman has parted with the poſſeſſion of the ſhip, which he 
1 might have detained as his ſecurity, to the captain. That it would 3 
ich ful therefore be highly unreaſonable, if he could not ſecure himſelf 
by retaining the ſhip.—On a queſtion from the court, he ſaid, be 
ro did not know of any caſe where it had been determined that a cap- 
4 (0) Care, T. 1726. X P. Will, 367. 5 (m) 1754. 1 40. 234: 
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carpenters. 


becauſe aſſignees take, ſubject to all equitable liens and demands 


liams v. Heathcote & al. (p). 


Lord MANSFIELD having aſked, whether if a ſhip is ſent to dock, 


it is the practice not to receive a ſhip into a dock, unleſs they 
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tain is liable for repairs, if he has not ordered them. —As to the 
general doctrine concerning liens, he cited a caſe ex part Deeze(n), 
and Green v. Farmer (o), and ſaid that there could he no rea- 
ſonable diſtinction in reſpect to liens between one ſort of tradeſ. 
men and another, between carriers and taylors, &c. and ſhip. 
That if a coachman was ſent to the country on a 
job, with his maſter's coach and horſes, if he laid out money in 
repairing the carriage and feeding the horſes, he might detain 
them, till he ſhould be paid. That a captain can certainly detain 
the cargo, till the freight is paid, and it would be inconſiſtent that 
he ſhould be bound to part with the ſhip, when he is not bound 
to part with the goods. That this caſe was not different from 
what it would have been, if the owner had continued ſolvent, 


— © 2 


againſt the bankrupt. For this, he cited Brown affignee of Wil. 


Leen ww HS 


Davenport, in reply, contended, that the poſſeſſion of the captain 
was merely that of a ſervant, to whoſe ſkill and fidelity the owner 
entruſts his ſhip, and that the captain did not thereby acquire any 
qualified property. That the owner may pledge the ſhip, al- 
though the captain is in poſſeſſion of her, but the captain cannot, 
at leaſt, he can only hypothecate her abroad, and hat from the 
neceſſity of the caſe, becauſe no perſonal ſecurity can be given, 
That it would be abſurd, if the owner were to change the cap- 
tain, to ſuppoſe that the former captain could retain the ſhip, and 
prevent the voyage, till his account ſhould be ſettled. He de- 
nied that a captain isliable for repairs, which he has not ordered.— 


— — 282 — 


— ch ˙— 


— 


the ſhipwright may detain her, till he is paid; he anſwered, that 


are ſatisfied that the owner is a good paymaſter, which ſeemed t to 
ſhew that they do not look to the ſhip as a ſecurity. 

Mr. Baldwin had inſtanced the caſe of attorneys, who cannot 
be compelled to deliver up the deeds and papers of their clients, till 
they are paid; upon which Lord MansxitLD ſaid, that the prac- 
tice, in that reſpect, was not very ancient, but that it was eſta- 
bliſhed on general principles of juſtice, and that courts both of 
law and equity had now carried it ſo far, that an attorney or ſo- 
licitor may obtain an order to ſtop his client from receiving 
money recovered in a ſuit in which he had been employed for 


hs) 8 Tune 1748. 1 Ath, 228, 


„17 oy th, >; 
(% E. 8 Geo. 3. 4 Burr, 2214. 90 22 Oer 174 1 AA. 160 


him, 
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Him, till his bill is paid [13]. Sir James Burrow mentioned to 
the court that the firſt inſtance of ſuch an order in this court, was 
in the caſe of one Taylor of Eveſham, about the time of a con- 
teſted election for that borough ; and Lord MANxSFIEIL p ſaid, he 
himſelf had argued the queſtion in the court of Chancery. 
The court took time to conſider. | 

Lord MANSFIELD now (after ſtating the caſe) delivered my 
opinion of the court as follows. 

Lord MANsFIEL D—Notwithſtanding the rongeſt inclination 
W that the defendant ſhould have ſatisfaction before the value of the 
. ſhip is paid over by him, we are not able to find a ground upon 
W which we can give judgment in his favour. 1. He has ſet up a lien 
upon two ſorts of claim; vis. wages; and ſtores and repairs. . As 
to wages, there was no particular contract that the ſhip ſhould be 
a pledge; there is no uſage in trade to that purpoſe ; nor any im- 
plication from the nature of the dealing. On the contrary, the 
law has already conſidered the captain as contracting perſonally 
with the owner: On this ground, prohibitions have been granted; 
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from that of all other perſons belonging to the ſhip. This rule of 
law may have its foundation in policy, and the benefit of naviga- 
tion, for as ſhips may be making profit and earning every day, it 


cate the ſhip. The defendant might have told the tradeſmen, 


| owner for payment. 2. It there is no lien, can there be a ſet-off? 


'pecific property of the aſſignees, not of the bankrupt. 


M, {13) Vide Rex v. May inſra. E. 19 Geo. 3. Nats” And, 7706 v. Hale. M. 20 Geo. 3, 
D d SULLIVAN 


 W1ILKING 


and the caſe of the captain has, in that reſpec, been diſtinguiſhed ,, ,_ 


3 n 1. . 4. 
2 
AZ 5 


might be attended with great inconvenience; if on the change of 
J captain for miſbehaviour or any other reaſon, he ſhould be 
entitled to keep the ſhip, till he is paid. As to ſtores and re- 
| pairs, it is a ſtrong anſwer to that claim, that when the demand 
vas made by the 1 the captain had not paid. But if there 
was any lien originally, it was in the carpenter. The captain 
could not, by paying him, be in a better ſituation than his, and 
be had parted with the poſſeſſion, fo that he had given up his 
lien, if he ever had one. The other creditors had none. If the 
defendant is liable to the tradeſmen, it is by his own act. Work 
done for a ſhip in England, is ſuppoſed to be on the perſonal cre- 
dit of the employer. In foreign ports, the captain may hypothe- 


that he only acted as an agent, and that they muſt Jook to the 


This was no item of any ſort in account between the bankrupt 


and the defendant. The ſhip remained in ſpectre till after the 


bankruprey ; and the converſion ariſes from an act done, on the 
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Friday, 
loth eb. 


A certificate 


under 19. 

Geo. 2. c. 34. 
or 4. Geo. 3. 
c. 15. may be 
granted at a 


| period ſubſe- 


quent to the 
trial, and out 
of court. 

Matter of de- 
fence ariſing 
after the ac- 
tion brought, 
may be given 


in evidence, 


if it happen 
before plea 
pleaded, in 
caſes where 
the ſpecial 


matter may 


be given in 


evidence un- 
der the gene- 
ral iſſue.— 
The time of 
plea pleaded 


is to be rec- | 
koned from the entry of the * on the record, not from the time of its being delivered to the Hin, 


produced the record (a) of the proceedings on the appeal in the 


made, and the actual trial of the cauſe, the certificate had been 


to ſhew cauſe why a nonſuit ſhould not be a, two guet- 
tions were made,—1. Whether the certificate could have beef 
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SULLIVAN againſ} MONTAGUE. 


HE Defendant, being captain of a man of war on the Que. 
Bec ſtation, had ſeized a trading veſſel, of which Sullivan 


was the maſter and owner, as a ſmuggler. Upon an information 
brought in the Vice-Admiralty court at Quebec, ſentence was pro- 


nounced againſt Sullivan; whereupon he appealed to the ſuperior 
court of Admiraltyat Halifax, where the ſentence was reverſed. On 
the defendant's return to England, Sullivan brou ght the preſent ac- 
tion of treſpaſs in this court; and the trial coming on before 
Lord MANSFIELD, at Guildball, at the fittings after laſt Jrinih 
Term, and the fact of the treſpaſs being proved, the defendm 


court at Halifax, on which was indorſed a certificate of the Judge 
of that court, that there was a probable cauſe of ſeigure. The 
ſentence of the court at Halifax bore date in May 1716, 
The certificate indorſed upon it was dated 11 months later, viz, 


21 fune 1777, Which was poſterior to the commencement of the 
preſent action. 


The counſel for the defendant infiſted, that this certificate was 
a bar to the action, and that the plaintiff muſt be nonſuited. 
For the plaintiff it was anſwered, that the certificate ought to 
have been made at the time when the ſentence was pronounced. 
The jury found a verdict for the plaintiff, with 1800/. dama- 


ges, but ſubje& to the 0 of the court as to the effect a 
the certificate. 


The trial had once been put of upon an affidavit on the part 
of the defendant, that an application had been made to the judge 


at Halifax, to certify at the time of the reverſal of the original | 


ſentence, and that the judge then ſaid he would certify whenever 
he ſhould be required. Between the time when that afidavit was 


obtained. 
In the laſt term, the Solicit tor General having obtained a rab 


(a) 7, e. a copy, by conſent of the plaintiff. 
1 
ranted 
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5 granted even at the time when the ſentence, on the appeal, was 
3 pronounced ?—2. Whether it could be granted fo long after the 


ſentence ? 


= [It was ſuppoſed, at the ell, and when the argument came on Monracue | 
Y upon the rule to ſhew cauſe, by the counſel on both ſides, that 


the certificate had been granted under the 16th ſection of the 


gatute of the 19th of Geo. 2. c. 34. which conſiſts of two 


W branches.— 
c « and brought to trial, on account of the ſeizure of any ſhip as 
1 | « forfeited for illegally carrying goods, or of any wool, goods, 
L | « wares, or merchandizes, as prohibited or uncuſtomed, or ille- 
I « cally carried or exported, or intended or attempted to be 
= « exported, or as illegally relanded after having been ſhipt 


_ 


6e 1. In caſe any information ſhall be commenced 


or exported upon debenture or certificate, wherein à verdict 
hall be found for the claimer thereof, and it ſhall appear to 


3 « the judge or court before whom the ſame ſhall be tried, that 


there was a probable cauſe of ſeizure, the judge or court be- 


3 © fore whom the ſaid information ſhall be tried, ſhall certify on 


b | « the record, that there was a probable cauſe for the proſecutor's 


ſeizing the ſaid ſhip or goods; and in ſuch caſe, the defendant 
@ © ſhall not be entitled to any coſts of ſuit whatſoever, nor ſhall 


4 * the perſons who ſeized the ſaid ſhip or goods be liable to any 


3 « action, indictment, or other ſuit, or proſecution, on account of 


E © ſuch ſeizure.— 2. And in caſe any action, indictment, or other 
4 proſecution, ſhall be commenced and brought to trial againſt 
any perſon or perſons whatſoever, on account of the ſeizure of 
any ſuch ſhip, or of any wool, goods, wares, or merchandizes, 
* as prohibited or uncuſtomed, or as illegally carried or exported, 


* or intended or attempted to be exported, or illegally relanded 


| 4 8 aforeſaid, wherein a verdict ſhall be given againſt the de- 
| © fendant or defendants, if the court or judge before whom ſuch 


© action or proſecution ſhall be tried, ſhall certify on the ſaid 
record, that there was a probable cauſe for ſuch ſeizure, then 


| © tne plaintiff, beſides his ſhip or goods fo ſeized, or the value 
thereof, ſhall not be entitled to above two pence damages, nor 


"to any coſts of ſuit, nor ſhall the defendant in ſuch proſecution 


| © de fined above one ſhilling.” 


Duxxing and Lee ſhewed cauſe ; and, it bln urged that the 


| Wove clauſe in the ſtatute of George the 2d was confined to Great 
| Þritain, and the court being of that opinion, and thinking alſo 


chat it applied only to 3 where there had been a trial before a 


jury and @ verdi, che caſe ſtood over in order to ſee whether any 


2 ſubſequent 
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MonTAGUE. 


after an application had been made for taxing the coſts, Creme 


point, that there were no words in the clauſe of the ſtatute of 


wards reverſed. As to the ſecond point, he obſerved that there 


CASES IN- HILARY TERM 


ſubſequent act had extended this proviſion for granting cert 
cates to the Admiralty courts in America. 
At the trial, the Solicitor General had applied to Lord M a xs. 
FIELD to certify under the 2d branch of the clauſe, but his 
Lordſhip refuſed, being of opinion that the caſe was not within 
it, for that it only related to caſes Where ue had never been 2 
condemnation. 
When the argument came on again (which it did in the ſame 
term, vis. M. 19 G. z.) it appeared that, by a clauſe in the fta. 
tute of 4 Geo. 3. c. 15, the 16th ſection of 19. Geo. 2. i; 
expreſsly extended to America, and to caſes where there has either 
been a verdict or ſentence (a). 
Dunning, for the plaintiff, ſtill inſiſted, 1. that the certif 
cate could not be granted vpor an appeal, and, 2. that it could 
only have been granted a? the time when the ſentence was pro. 
nounced. 
The Solicitor General, on the other ſide, ſaid, as to the firf 


4 Geo. 3. to exclude the judge in an appellate juriſdiction from 
granting certificates, and that it would be extraordinary indeed, 
if a perſon who had taken a ſhip which had never been condemn- 
ed, might be protected by a certificate, and yet that another who. 
had ſuch good ground for ſeizure as to obtain a ſentence in hi 
favour, ſhould have no ſuch protection if that ſentence was after- 


were no words in the ſtatute requiring the certificate to be made 
in open court; that by the ſtatute of 4 Ann. c. 16.5 5. the judge 
is authorized, where there have been ſeveral matters pleaded, to 
certify whether there was probable cauſe ; but there being no ex- 
preſs words requiring this to be done in court at the trial, th: 
court of Common Pleas had determined, that it might be done 


v. Dent (b). That where the legiſlature meant the certificate 
to be made at the time of the trial, it is ſo expreſſed, as in th: 
caſe of ſpecial juries (c). — 

Lord MansF1tLD delivered the opinion of the court; 1. That 
the judee 1 in the appellate juriſdiction had a power to certity, for 
that the words and meaning of the ſtatute (of Geo, 3.) were thil 


(2) 4G. 4.6. 15046. i © 7mmeadictely after the trial certify in 5 
() E. 24 G. 2. Larne. 141. 4c Ed. 1772. © court, under his hand upon the back if ii 
(c) 24 C. 2. c. 18. Fl. © Unleſs the record, &c. | | 

« px,dge before whom the cauſe is tried, all 


wherer® 
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wherever a ſentence was pronounced the judge might certify. 
That a contrary conſtruction would be attended with the abſurdity 
ſtated by the Sollicitor General, There could be no certificate in 
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the original court, becauſe the ſentence was in favour of the de- Moxracve, 


fendant, and it would be ſtrange indeed if he were to be in a worſe 
ſituation than if that we had been againſt him. 2. That 


the certificate might be granted after the trial. That there were 
no words confining it to the time of trial, and the caſe on the 
ſtatute of 4 Ann. was a ſtrong authority on this point. That the 
caſe of a {ſentence by a court of Admiralty was ſtronger than that 


of a verdict at law, becauſe the verdict is entered, and compleated 


immediately, but the ſentences in the Admiralty court are often 
not drawn up for months after they are pronounced. 
His Lordſhip ſaid the rule for entering a nonſuit mult be made 
abſolute. 
But Dunning having raiſed a new objection, vis. That as 
the certificate did not exiſt at the time of the commencement of 
the ation, it could not be taken advantage of on the general iſſue, 


| but ought to have been pleaded ; this queition ſtood over till Sa- 
| turday, 28th November, the laſt day of Michaelmas Term, when it 


was argued by Dunning for the plaintiff, and the Solicitor Gene- 
ral for the defendant. 


As the argument on this point turned upon the times and dates 


of the proceedings, it will be proper to ſtate them. The action 
was commenced in February 1777. The declaration was of 


Eaſter Term 1777. The plea was delivered 1oth Tune 1777, 


but was not entered of record till Hilary 1778. The certificate, 


as has been already mentioned, bore date the 21ſt of June 1777. 
For the defendant, it was ſaid, by the Sollicitor General, that 
the preſent queſtion came before the court in a very unfavourable 


light, for that it amounted to this, whether there had been, by 


the fault of thoſe concerned for the defendant; ſuch an omitiion 
in pleading, as ſhould, in the preſent ſtage of the cauſe, render 
him liable to the amount of 18007. EY in reality he was not 
bound to pay ? But, that even at the trial, if the objection had 

cen made, it could not have prevailed ; or, if it could then, it 
now came too late. That it was a general rule, that whatever 
takes away tae right of action, although it ariſe after the com- 


mencement of the ſuit, provided it happen previous 40 plea pleaded, 


may, in caſes where ſpecial pleading is neceſſary, be pleaded 172 


ber, without ſaying in the PER; that it happened after the bring- 
ing of the action: : and, ! in Cl (es where the ſpecial matter may be 


Ee | given 
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1779. given in evidence, may be taken advantage of on the general iſſue, 
8 Bird v. Randal (a). That, by the ſtatute of 4 Geo. 3. (5), the de. 
1 A : fendant here was entitled to give the ſpecial matter in evidence, 
Moxracuz. That it would have been impoſſible to plead the certificate at the 
trial in this caſe, puis darrein continuance, becauſe, on looking to 
the record of the plea, and comparing it with the date of the cer. 
tificate, it would have appeared that the matter of defence had 
ariſen before the plea, which was the laſt continuance on record, Ne 
That the plea had indeed been delivered before the date of the i 
certificate, and that it was in the plaintiff's power who makes up 
the record, to have entered it either of the term preceding, or the 
term ſubſequent to the delivery ; but that, having entered it of 
the term ſubſequent, and the certificate having been granted in 
the interval, he could not now be permitted to ſay the certificate 
was poſterior to the date of the plea, as appearing on the record, 
and as he himſelf had put it there. That in actions againſt exe- 
cutors, if judgments are confeſſed after the declaration and before 
the plea, the practice is to plead them in bar, not purs darrein con- 
tinuance. That there had been a caſe very lately before HorHAu 
Baron, in Kent, where a certificate, granted after iſſue joined, was 
permitted to be given in evidence. That, if it were true that the 
certificate ought in ſtrictneſs to have been pleaded, yet, as no ob- 
jection had been made on that ground at the trial, and the certif- 
cate, which was then, in fact, given in evidence, proved that the 
plaintiff had no right to recover, the court would not ſuffer him 
now to profit by a mere {lipin point of form. 
Dunning, on the other ſide, contended, that Lord MaxsrlzIB 
had given the defendant leave, generally, to move for a nonſuit, 
without ſaving any particular point; and therefore every objection 
was now as open to both parties as they would have been at the 
trial. That, at that time, all concerned thought the only act on 
the ſubject was the ſtatute of 19 Geo. 2. That, as to the argu- 
j ment that this could not be pleaded puis darrein continuance, thit 
14 = depended on the fact whether the matter aroſe previous to, 0! 
ö ſince, the laſt continuance. But that his ground was that, in all 
events, it ought to have been pleaded ; — if before the laſt conti- 
nuance, in bar — if after it, then puts darrein continuance. He 
appealed to the court and the bar, whether it was not a general 
rule, that a fact, which if it had happened before the commence: 
ment of the action might have been given in evidence, muſt be 
pleaded if it ariſe after the action is brought, and ſaid it Wi 
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every day' s practice, in actions of aſſumpſit, to plead a releaſe, when 


| 3 obtained after the commencement of the ſuit, although it is to 


by conſent, 


be given in evidence, when prior. That the reaſon was plain, 
becauſe, by the general iſſue, a defendant aſſerts that, at the time 
of commencing the ſuit, ſome reaſon exiſted which ſhould have 


. prevented the plaintiff from bringing the action. That, if the de- 5 
W {ndant ſhould now prevail, the plaintiff would be charged with 


coſts for a reaſon which had no exiſtence when he brought his 


action. That, by pleading the certificate, the defendant would 


have given the plaintiff an opportunity of taking the opinion of 


3B the court on the point diſpoſed of on the former argument, 
E without the expence ot a trial. 


The court ſeemed all to agree, that matter happening after the 


3 beginnin g of the ſuit, but before plea pleaded, might be given in 
evidence; but WILLES Tuftice expreſſed with great earneſtneſs 
bis doubts, whether the time of plea pleaded ought not to be 


E reckoned from the time when the plea was actually delivered, the 
date on the record being a mere fiction. 


The caſe ſtood over. 


And now, his Lordſhip (after ſtating the facts and dates) 


delivered the unanimous opinion of the court, to the following 
effect: 


Lord Mansr1ELÞ—The queſtion made at the trial was, 


whether the Judge of the court of Halifax could certify, 
| after the cauſe was over. That was the point ſaved. If the 
| court ſhould be of opinion that the certificate was a har, a 
| nonſuit to be entered. The queſtion was fully argued lat 
term, and we were all of opinion that the certificate was a 
| bar to the action. After that opinion was delivered; a motion 
| Was made to ſupport the verdict, and on grounds entirely new. 
| For it has been objected that the certificate ought not to have 
| been read at the trial; 1. Becauſe it did not exiſt when the ac- 
tion was brought; 2. Becauſe it did not exiſt at the time of 


plea pleaded. This was no part of the queſtion meant to be 


lubmitted to the court, yet the plaintiff was fully apprized of 
the certificate before the trial, and a copy of it was read 


The only way in which we could let the plain- 
tiff 


Lord MANS FIELD ob- 
ſerved, that, ſuppoſing the rule to be as WIL I ES Fuftice conceived 


it, both parties had been guilty of a flip; ; the plaintiff in not ob- 

jecting to the evidence at the trial; the defendant in not plead- 
ing; and can the court (he ſaid) decide that the plaintiff ſhall be 

telieved againſt the one, and the defendant caught by the other. 
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: 1779. tiff have the advantage of the preſent objection, would bet, 
grant a new trial; but, in that caſe, the defendant muſt be let in 
. 5 to plead the certificate. This alone is deciſive. But to go farther. 
Moxracuz. If the objection had been made at the trial, we think it could 

not have prevailed. Actio non goes, in every caſe, to the time of 

pleading, not to the commencement of the action. In the pre. 

ſent inſtance, the general iſſue is given by ſtatute, and that leave 

every defence open which the defendant might otherwiſe hay 

by ſpecial pleading. The certificate is dated the 2 1ſt of Jure 

1777, and the plea was actually delivered on the 1oth of that 

month, but the plaintiff made up the record, and entered th 

plea of Hilary 1778. We think he could not have been let i 

at the trial to contradict the record, Legal fictions and relation; 

can never be contradicted, to prevent Juſtice, and let in mere cb. 

jections of form and regularity. If a writ is 7% d the laſt dy 

of term, you cannot ſay it iſſued in the vacation, for the purpoſ 


of making it void, though you may ſhew when it really iſſued, / 
the juſtice of the caſe require it, [1]. But here the plaintif 
himſelf made up the record. Shall he be admitted to aver againk 
his own act, by which he has miſled the defendant ? By ſo doin 
he ſaid to the defendant, ** Inſtead of pleading this matter, you 
* may give it in evidence.” One caſe was mentioned at the ba, 
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bt in which a certificate granted after iſſue joined, was admitted in 
[; evidence; but it is ſaid that no objection was made. Theres I 
[i great reaſon for conſidering the certificate in caſes like this, 2 C 

1 granted nunc pro tunc ; but, without giving any opinion now 01 "uy 


that point, as the objection was not made at the trial, as it would 
not have availed if it had been made, and as the defendant, if! 
were to prevail now, muſt be let in to plead; we are all of op- 
nion that the rule for a nonſuit ought to ſtand. 

3 "The role made abſolute. 
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{13] Jide, to this purpoſe, Rex v. Mans. | B. R. M. 2. G. 3. Morris v. Pugh. 3 Su 
in Seace. 13 C. i. 2 Sire: 740. N. R. E. 1241. | 
33 Geo. 2. Johnſen v. Smith. Burr, 950. 
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ARGUED and DETERMINED 


Court of KING's BENCH, 


| In the Nineteenth Year of the Reign of GEORGE III. 


— Cc 


Ex parte COLE. 


have applied to his ſociety to be diſbarred. 


and inſerting that of John Stapleford. 


E. 


Wedneſday 


21ſt April. 


O VPE R moved, on the part of Cole, who had formerly 
been an attorney of this court, and had, at his own deſire, 
been ſtruck off the roll, and was then called to the bar, that he 
might be again put on the roll of attorneys. The court refuſed 
J comply with the application, there being no inſtance of a 
barriſter being admitted an attorney. They ſaid he ought firſt 


If an attorney 
is ſtruck off 
the roll on his 
own applica- 


tion, and af- 


terwards call- 
ed to the bar, 
the court will 
not give him 
leave to be 
again put up- 
on the roll of 


a attorneys. 


RIcHARDS, qui tam &c. againſt BROWN. 


HE plaintiff having ſued the defendant in an action for 
uſury, and having obtained a verdict and judgment in this 
Jcourt, the defendant brought a writ of error in the Houſe of 
Lords, and affigned for error, that the attorney who had appear- 
ed on record for the plaintiff had no warrant from him. Laſt 
term, pending the writ of error, the plaintiff obtained a rule to 
bew cauſe why the judgment roll ſhould not be amended, by 
ſtriking out the name of Robert Mayes, in the plaintiff's warraat, 


Davenport 


A variance 
between the 
name of the 
attorney 1n 
the warrant, 
and in the de- 
claration, may 
be amended, 
by altering 
the name in 
the warrant to 
that in the de- 
claration, iu 
a penal action, 
after error 


brought and the variance aſſigned for error. 
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RIchARDS 


againſt 
Brown. 


in error has been guilty of /aches (a). 


was decided in a caſe in Dyer, T. 6. Eliz. (c). To alter both 


tinction where there had been /aches on the part of the plaintif 


may be entered at any time pendente lite. As to this being a pend 


the name in the memorandum of the declaration, according t0 
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Davenport now ſhewed cauſe, and contended, That there was 
no inſtance of ſuch an amendment being made after error 
brought, eſpecially in a penal action, unleſs where the plaintig 
Even the omiſſion of the 
Chriſtian name of the attorney in the warrant, had been held to 
be bad, and to make it no warrant (5). A warrant of attorney 
muſt be entered, which cannot be done after error brought, * 


my & — i Pa „ 


the Chriſtian name and ſirname of the attorney i in wit eaſe would 
be making a new warrant. 
The Solicitor General, for the rele; ois That the dil 


in error, had no foundation in reaſon, and that the caſes cited by 
Davenport were decided on grounds which went to the 4, 
cretion, not the power of the court. In a caſe in Moore (d), a 
amendment had been allowed in the name of the attorney aftet 
error brought; and in the caſe of Henriques v. the Dutch Wi 
India Company (*), it was determined that a warrant of attorney 


action, ſince the miſtake was merely in form—the blunder of: 
clerk—he did not conceive that could make any difference. In 
Sedgwick v. Richardſon (e), it had been held that penal action 
are within the ſtatute of 32 Hen. 8. c. 30. and that a diſcontinu- 
ance in ſuch an action was, by force of that ſtatute, cured after 
verdict ; and in Philips v. Smith (J), which was a penal action, 
a miſtake, in the addition of the defendant, in the warrant of at- 
torney, was amended after error brought. Jon Stapleford wi 


which the amendment might be made [1]. 


The rule made abſolute. 
The 


(1) In the caſe in Moore the attorney was | rant of attorney is antecedent to the deck. the 
called, in the warrant, Jahn Keeling, and, | ration. The preſent caſe was juſt the re. {wi 
in the declaration, William Keeling, and the | verſe ; and if there is any weight tial am 
amendment made was to alter Milliam to | reaſon it rather made againſt the amend- | *y 


Fohn. The court allowed the amendment 
en the ground, that by intendment the war- 


(a) Dyer 180. pl. 48. 

() 1 Roll. Abr. 289. (H. ) pl. i 

(c) Dyer 230. 6. pl. 58. 

(4) Heley v. Rigs, Moore 711. : 


ment in this cafe, In Short v. Coffin, Hu, 
B.R.E.11G. z. (g) the court amended a 
jug: 


() B. R. T. 2 Geo. 2. 2 Stran. do,. 
2 L. Raym. 1532. 

(e) C. B. T. 5. V. & M. 3 Lev. 37+ 

(f) B. R M. 5 G. 1. 1 Stra. 130. 


(g) 5. Burr. 2730. 
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judgment by changing it from, de bonis | tentionis debiti were not ſaid to be awarded ex 1 779. 

propriis,” ” to ** de bonisteftatoris fi Sc.“ after | afen/u ſuo, and Pengelly, Chief Baron, having 

| error brought and an argument in the Exche- | ſome doubts whether the caſe was within Ricuars 

auer Chamber. In Twlly v. Sparks (4) on a writ | 16 & 17 Car. 2. c. 8. § 1. the court of B. R. againſt 

r error in the Exchequer Chamber, it was | was moved and amended the judgment in Baowx. 
aſſigned for error on a judgment, on a demur- the original record, and the tranſcript be- 
rer to the plea, that the damages occa/ione de- | ing afterwards amended, the court of Ex- 
chequer Chamber affirmed the judgment. 
(V) 2. Ser. 867, 869. 2. Ld. Raym, 1570, ũ Vide infra, Rex v. Lyme Regis, on the prote- 

2571. | cution of the hon. Henry Fane. 5 
The KING againſt WavELL and others. 
oy Saturday 


24th April. 


HIS was a rule to ſhew cauſe, why a rate for the relief of A rats cant 
| | | 2 made, to 


the poor of the pariſh of Efingham in the county of Sur- repay money 
ry, and an order of ſeſſions confirming the rate, ſhould not be borrowed to 


repair and re- 


quaſhed, on the ground that the parties applying for the rule build a work- 


houſe. 


| were over-rated and over-charged. The court of quarter ſeſſions 
| had refuſed to ſtate a ſpecial caſe, but the counſel for the appel- 
lants being of opinion that the rate would appear to be bad from 
che title, they removed it by certiorari into this court, and ob- 
tained the preſent rule. The title of the rate was as follows: 
*« Surry, to wit. An aſſeſſment on all and every the occupiers 
of lands and houſes, in the pariſh of Efingham, for the neceſſary 
relief of the poor, and towards payment of money borrowed for 
| * repairing and rebuilding the workhouſe,” 
The objection being ſtated to be, that, upon this title, the 
tate appeared to be made for a purpoſe not within the ſtatute of 
43 Elix. cap. 2. viz. towards payment of money borrowed, &c. 
| WilLEs Fuftice obſerved, that the ground, in the rule, was only 
that the parties were over-rated and over-charged, and ſeemed to 
doubt whether, upon a rule ſo worded, the court could go into 
the Juriſdiction or right to rate; but the Solicitor General an- 
ſwering that they were over-rated and over-charged to the 
amount of that part of the ſum aſſeſſed which was to be appli- 
ed to the repayment of the money borrowed, the counſel in ſup- 
port of the rate proceeded to ſhew cauſe againſt the rule. 
Dunning, Lade, and Rous, for the rate. — The Solicitor General, 
| and Mingay, on the other fide. 
In ſupport of the rate, it was contended, I hat it was unneceſ- 
| tary to have laid more in the title, than « A rat: e for the relief of 
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The KING 


againſt 
W AVELL. 
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« the poor, and that the acts and orders of magiſtrates (except 
convictions) are entitled to every intendment from the court, 
that can ſupport them, and therefore the court would intend the 
whole money to have been aſſeſſed for the firſt purpoſe expreſſed 
in the title, if it ſhould be thought that the other was not with— 
in the ſtatute, and would reject the additional words as ſurpluſ. 
age. If the preſent objection was founded in law, the proper 
method of getting at it would have been by an appeal from the 
allowance of the overſeers' accounts. However, this purpoſe, 
of building or repairing a workhouſe, was manifeſtly within th: 
ſpirit of the ſtatute of Elizabeth, ſince it would be in vain to 


provide for the ſuſtenance of the poor, without being able to 


furniſh them with a lodging, It did not appear, on the face of 
the rate, but that the money might have been borrowed w1thir 
the year, and therefore it was incumbent on the perſons com- 
plaining to ſhew that a rate cannot be made for the re- payment df 
money borrowed for building a workhouſe within the year, 


There is a clauſe in the act (g), authorizing the pariſh-officer 
to build houſes on the waſte for lodging the poor, and direQiing 


the money for that purpoſe to be levied in the ſame manner 
what is before (5) directed to be raiſed for the relief of the poor; 
and ſuch power in the pariſh-officers is clearly recognized and 
confirmed by ſubſequent ſtatutes (i). | 

On the other ſide, it was ſaid to be a general rule, without 
exception, that pariſh-officers cannot Sorrow money for an 
purpoſe whatever. The inconvenience of veſting ſuch an au— 


thority in them was manifeſt; for new inhabitants might be 
called upon to pay money borrowed before they become po- 


riſhioners, and for purpoſes from which they could derive 0 
benefit; in order, for inſtance, to repay money employed in 
building a workhouſe, which may be fallen to ruin at the tim: 
of making the rate. It was determined, in Tawney's caſe (i) 
that there is no power to re-imburſe an overſeer for money be 
may have advanced on account of the pariſh ; that he can on 
do it himſelf by a rate made within his year for the relief of thi 
poor. It was impoſſible that the court ſhould intend that ih 
rate was not made for the very purpoſes expreſſed on the face df 


(e) $5: 18 Salk. 631. 6 Mod. 97. S. P. Rex v. Chart. 
TUE TITS | wardens ©/ Rotherhithe, M. 11 C. l. $46 
17) 9 Geo. 1. 4. 7. 8 4. | | 339. 

{#) * 2. Aun.. 2. Ld. Raym, 1009. ; 
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it by the perſons who made it. The court could not ſuppoſe 


lat part of the title as ſurpluſage. In the caſe of Rex v. Re- 
bo (/), the rate was both for the houſe and the tolls, and the 
W counſel in ſupport of the rate contended that, as the houſe was 
clearly rateable, the court, if they ſhould be of opinion that the 
tolls were not, would intend that the whole was aſſeſſed for the 
| houſe, rather than quaſh the rate, but the court would not liſten 
W to this argument [2]. The preſent objection would not have 
been competent on an appeal from the allowance of the overſeers' 
accounts, for, in ſuch caſe, nothing can be objected, but that the 
money has not been 1 to the purpoſes for which the rate 
| was made. 
Lord MANSFIELD abſent. 


WILLES Fuſtice—Can we reje& as ſurpluſage what i is a ma- 


that a rate cannot be made for the expreſs purpoſe of re- imburſ- 
ing an overſeer for money advanced by him, even within his year. 
As to an appeal againſt the overſeers' accounts, 1s a pariſhioner 
to be obliged to pay money, and to be turned round in that man- 
ner to get it back, if levied without authority ? The rate can- 
not be ſupported. 

ASHURST Fuſtice, of the ſame opinion. 

BULLER Frftice—This rate imports to be made for two pur- 
poſes, and we are deſired to conſider it as only made for one. 
| 1 conceive that a rate cannot be made for money borrowed, even 
| though within the year. Tawney's caſe goes that length; for it 


A that no part of this rate was for the money borrowed, or conſider 


| terial part of the title of the rate? If we cannot, is a rate, to 
| repay money borrowed, good? Tawney's caſe is in point to this, 


mt is not confined to the mandamus. If it were otherwiſe, the in- 

0 conyenience might be very great. „ 5 

be The rule made abſolute. 

only 3 „ 

the 2] By the report of the caſe in Bott, (loc. court obſerved that it was not ſet forth int 
4. þ. 386.) Lord Mansfield is made to ſay, | the caſe that Rebow was rated for the houſe, 

| the 7 © Tory bave not rated the houſe, they have but only for the tolls. There is probably 

4 of rated the tolls,” and it is expreſsly ſtated therefore ſome inaccuracy in the account 


q na Ms, note which I have got, that the 


Go 


here given of the argument in that caſe. 


(% M. 13 G, 3. Pott Append, 384. 
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1779. 
— 


Tueſday, 
27th April. 


On a demur- 
rer to evi- 
dence, every 
fat which the 
| Jury could 1n- 
fer, in favour 
of the party 
offering it, 
from the evi- 
dence de- 
murred to, is 
to be conſi- 
dered as ad- 
zit. A 
Corporation 


having a cuſ- 


tomary duty 
on corn im- 
ported, it is 
a good cuſ- 
tom that fac- 
tors free of the 
corporation 
ſhall receive 
to their own 
uſe, that part 
of the duty 
Which ariſes 
from corn 
conſigned to 
them as fac- 
tors. 


ec R OM time immemorial, there hath been paid to the cor. 


reſpondents be not freemen, returned to them. The corpora- 


corn the property of ſtrangers, though conſigned to freemen- 
factors. 


tried at Guildball before Lord MANSFIELD, at the ſittings after 


his croſs- examination, he ſaid they always charged the farthings 
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5 poration of London, for their uſe, a toll or duty of one 
* farthing on the quarter of corn by all perſons not being free of 
e the city, importing corn into London, or the liberties thereof, 
90 coaſtwiſe, eaſtward of London bridge, except from the Cinque. 
% ports, or the county of Kent. Freemen are exempt from this 
toll; and ſuch freemen as are corn- factors claim a right to have 
the duty collected on all corn conſigned to them in London, to 
be ſold on account of their correſpondents, although ſuch cor- 


tion inſiſt, that they are entitled to retain the duty paid for ſuch 


To try this queſtion, the preſent plaintiff, being a 
freeman- factor, brought an action for money had and received to 
his uſe againſt the defendant who was the city officer who had 
collected the duty on a quantity of corn conſigned to the plaintiff 
but which was the property of a non-freeman. The cauſe was 


Trinity Term, 16 Geo. 3. when a verdict was found for the 
plaintiff. In Michaelmas term following, the defendant obtain- 
ed a rule for a new trial, and, on the day for ſhewing cauſe, 
Lord MANSFIELD reported the evidence, in effect, as follows: 
'The counſel for the plaintiff called, 
Benjamin Green, who ſaid he had been an officer of the cuſtom 
46 years: He had particularly known the toll of the OY 
from the year 1729 to the year 1751. During that time, : 7 
were always returned when the corn belonged, or was configne 0 
freemen. He remembered they were always returned to d 
John Themſen, and to Alderman Nelſon. 3 
Jeſepb Fiſher, aged 75, ſaid he had been in the corn tra = 
50 years. The farthings had always been returned to him 
factor. He had been clerk to Sir John Thomſon, and vey 
underſtood the exemption to extend to freemen as factors. U 


ts, 
to their correſponden Jillian 


2 
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Cn Ee nag are ſe 


| milliam Anderſon's evidence was. to the ſame e He aa, 1779. 
| he had been a clerk to Alderman. Nelſon who never dealt on his D's na 
Jon account, but ſolely as a factor. That Nelſon's dealings were again/ 
o a great amount, for that he ſometimes ſold 500 quarters in a Fansnaw. 
day, and he al ways had the farthings returned. 
William Read, clerk to the defendant, ſaid, at firſt, that the 
; farthings were never allowed to factors, and that he would not | 
have allowed them if the perſons claiming had declared that 
the corn was conſigned on commiſſion. But, on being preſſed, 
Ine acknowledged that he never knew the queſtion aſked, whe- 
W ther the perſon claiming the farthings was or was not a factor. 
He knew Nelſon to be a factor, and had returned the farthings 
to him to the amount of 100/. in a year. When the demand 
of a return of the farthings was made, the freeman making the 
demand uſed to write thus (in what is called a certificate), Jor 
ur humble. ſervant,” or, on account of your humble ſervant.” 
[He knew that nineteen out of twenty parts of the corn ſold in 
| London, was ſold by commiſſion, and he knew of no inſtance 
where freemen had paid the duty. He had known the duty 
amount to 1100 J. in a year, but it was now reduced to 200 J. 
Richard Reed ſaid he was clerk to Meſſrs. Wear and Taylir, 
corn- factors. They had al ways paid the duty, before they took 
up their freedom, and never ſince. On proof of their being free- 
men, the farthings had always been returned, without further en- 
quiry.—On his croſs- examination, he ſaid they always charged the 
frthings to their correſpondents in this manner; “ for the Far- 
thing, and not © paid for the farthing.” 
There was no evidence produced on the part of the defendant. 
His Lordſhip faid he had told the jury that the whole depend- 
ed on the uſage : That the factors charging their correſpondents 
the farthings did not amount to a decifive acknowledgment, 
that the city was entitled to them. It might raiſe a queſtion 
between them and their employers. The practice of ſelling by 
commiſſion, may have been as ancient as this duty; and if i in 
dhe original grant of the duty there was an exemption as to all 
| corn conſigned to freemen, ſuch exemption would be good. 
Wallice, Bolton, and Buller, ſhewed cauſe againſt the new 
inal.—They contended that the evidence was irreſiſtible. The | \ 
| Tealon of the exemption at firſt might have been to encourage | 7 
freemen to become Importers of corn, or to induce men to pur- | 


chaſe 


116 


1779- 
| Cn a—md 
Cocks EDE 
againſt 


4 = i} 
6 


1 
CY ” 


chaſe the freedom of the city. It was not true, as had been 
urged at the trial, that ſuch an exemption was as broad as the 


grant; for non-freemen might import corn, either on their own 
FANSHAw. 


duty. 


ſtated in explicit words, that the freeman had the property of 
the corn. in him, for the he tem made uſe of was, being 


the oath, were meant the goods of non-freemen, and the attempt 


= this action, for the money paid for the farthings by the captain 
of the veſſel in which the corn had been imported, if to be re- 
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account, or as factors, and they, in either caſe, muſt pay the 


Glynn Serjeant, Dunning, and Davenport, in ſupport of the 
rule for a new trial, obſerved, that if the plaintiff's claim were 
to ſucceed, the duty, which according to Read's evidence had al. 
ready ſunk from 1100 J. a year to 200 J. would very ſoon be re. 
duced to nothing. Some of the certificates read at the trial 


e nine; or, being my property.” It was clear the collector had 
underſtood them all in that ſenſe. The exemption claim: 
would amount to a breach of the oath taken by all freeme of 
London, viz. © Ye ſhall colour no foreign goods under, or in, 
your name, whereby the king, or this city, might, or may, 
* loſe their cuſtoms, or advantages. By ** foreign goods” in 


of the plaintiff was to co/our ſuch goods, whereby the city would 
loſe its cuſtoms. At all events, the plaintiff could not maintain 


turned at all, muſt belong to the conſignor, and was had and te- 
ceived to his uſe, not to the uſe of the conſignee. 
Lord MANSFTIEID— This is a matter of value, and the quel 
tion is of importance; therefore the court will take time to 
conſider of it. Independent of the oath, there is no doubt but 
that colouring goods would be a fraud. But the argument 
founded upon the oath, turns in a circle. If the cuſtom extends 
to factors, as well as to owners, then a perſon cannot be ſaid to 
colour goods, unleſs he covers with his own name corn which | 
he is neither owner of, nor employed to ſell as a factor. The 
words, * foreign goods,” in the oath, certainly mean the goods 
of non-freemen, If a new trial is granted, it can only be, either 
on the ground of apparent fraud, or becauſe ſuch an exemption 
as is claimed by the plaintiff cannot be ſupported by any uſage. 
To fay this, would be to decide the cauſe completely 48 
the plaintiff; whereas, if we ſhould not grant a new ttial, the 
city of London will not be concluded by the preſent verdict, 
They will only have the diſadvantage of a recent verdict again 


them, in caſe they ſhould try the queſtion again in another action. 
As TOA 
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= Aron Juſfice— By the ſtatute of 1 Hen. 8. c. 5, (u), it is 
W acted, © That no citizen of London, or other the king's fub- 
: « jects inhabiting within the C72gue-ports, or any other being 
free of priſage or butlarage of wines, by grant, cuſtom or 
W -c therwiſe, cuſtom no wines of any perſon, or perſons, not be- 
ing free of any priſage, or butlarage. By a charter of 1 Ed. 3. 
W:hc king had granted to the city of London, © Quod de vinis ci- 
iam nulla priſa fiat, ſed perpetuò inde eſſent quieti.” The object 
If the ſtatute of Hen. 8. clearly was to prevent the abuſe of that 
| privilege. Now the words in the outh taken by freemen 
have nearly the ſame import as to 4%, goods, as thoſe of the {ta- 
tate have as toc wines; and when we compare the words of the 


JCaſe of the King and Waller v. Hanger reported in Bulſtrode (u), 
the queſtion was, whether the defendant, as executrix of a citi- 
zen of London, was: exempted from priſage of wine which had 


not unloaded till after his death. There was no deciſion, the 
court being equally divided; but it is laid down by Dodderidge 
Juſtice (although he was of opinion with the defendant) that, to 
Joe entitled to the exemption, the party muſt have the whole pro- 
pperty (o). In the preſent caſe, therefore, if it ſtood clear of 
Funinterrupted uſage, I ſhould think there would be a great deal 
Iin the objection. It is obſervable that there are none of the 
Votes, or certificates, which expreſsly and confeſſedly ſtate the 
Woods to have come to the parties as factors. The parole evi- 
Hence is that the exemption does extend to freemen- factors. The 
point to be determined is, to what extent the conſtant uſage has 
been carried, If there ſhould be a new trial on that ground, 
the opinion of the court in granting it will not occaſion any 
bias in the ſecond jury. 


nion of the court as follows: 

[ left this queſtion to the jury, on the foundation that, ori- 
tzinally, the exemption ni g have been as to a corn conſigned 
o ireemen, either on their own account, or as factors. As there 
ere no traces on the ſubject i in writing, the queſtion for them 


0 Ci (0) Loc. cit. p. 17. 
) B. R. H. 12 Jac. 1. 3 Balſi. 1. 


| 
H h 


charter, and of the ſtatute together, it ſeems that none but 
freemen for their Nn wines, are exempted from priſage. In the 


Lord MansFIELD, on the day following, declared the opi- 
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belonged to the teſtator, and was ſhipped in his life-time, but 
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peared that, for fifty years, the privilege had been conſidered a 


age, for the words creating that exemption, expreſsly confine i 
nothing, becauſe it ſtill leaves the queſtion to be, whether thj 
1s colouring foreign goods, or not. The gradual diminution of 
the income from this duty is equally inconcluſive. There hi, 


been imported from abread, which is a thing formerly not 


in my mind on the nature of the claim, and the preſumptia 
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to try was, whether the uſage had been ſuch as to warrant both 
the claims? The evidence of uſage was extremely ſtrong. It ag. 


extending, bona fide, to both caſes; and we cannot ſuppoſe that 
during that time, one half of the city were fools, and the othe 
knaves. Witneſſes ſwore that they always underſtood the en. 
emption to extend to both caſes. Several things which hart 
been urged, do not weigh with me againſt the uſage ; for in. 
ſtance, the argument drawn from the exemption relative to pri. 


to the wines of citizens. De vinis civium. The. oath prove 


of late, been a ſcarcity of corn in England, and a great deal hu 
known. Yeſterday, aſter the argument, I revolved the queſti 


upon which it muſt be ſupported ; v7s. that the exemption might 
have commenced with the grant; and it ſeemed to me next b 
impoſſible, from the nature of the thing. It is an exemption in 
favour of citizens, from a duty granted to the city of La. 
don. Such an exemption muſt relate to ſomething. which 1 
citizen muſt otherwiſe have paid. But that is not the caſe, for 
the citizen- factor would not have paid any thing. If the citizen- 
factor were to take the benefit to himſelf, then the exemption 
would in truth operate as a grant, for the owner would have tit 
duty to pay, and the factor would receive it, inſtead of the cor 
poration. Either the freeman muſt allow the farthings to 1 
employers, and then this would be an exemption in favour 0! 
owners not freemen, and inconſiſtent with the grant to the cit) 
or elſe he is entitled to receive it for his own benefit, and tic! 
it is a grant to him. Therefore it ſtrikes me as a thing which 
cannot be ſupported by way of exemption. This however is 1% 
an objection in point of law. It is matter to be left to a ju) 
ſor if they find the exemption to have conſtantly exiſted in pci 
of fact, it muſt operate as evidence of a grant. But this dit Aine 
tion not having been particularly pointed out to the jury, on [x 
laſt trial, it is proper that the cauſe ſhould be re-conſideres: 
Therefore we are all of opinion that there ſhould be a fe 

trial, 


The 


the return. 
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The .new trial came on at the ſittings after Michaelmas term, 


17 Geo. 3+ when a verdict was again found for the plaintiff ; and, 
in Hilary term, 17 Geo. 3. a rule was obtained to ſhew cauſe- 


why the laſt verdict ſhould not be ſet afide, and a third trial 


granted, which came on to be argued on the 6th of February 
| 1777. Lord MANSFIELD ſtated the evidence on the ſecond trial 


as follows: 
Benjamin Green ſaid, That the duty was always repaid to free- 


men, and no queſtions were aſked whether the corn was their 
own, or only conſigned to them as factors. 
Wormley, who was receiver of the duty for a leſſee of the corpo- 
ration, from the year 1700, and he had told him that the prac- 
tice was always to return the farthings. 
Sir Criſpe Gaſcoyne were known to be factors, and they had J. 
60 


He had known 


Alderman Thomſon and 


returned. The method was, that the factor came and ſaid, 
«am a corn- factor, there is the copy of my freedom, you will 
« accept my bills, and return the farthings.” The underſtand- 
ing of the officer was that the factors, as ſuch, were entitled to 
He never knew of any ſuſpicion of fraud or abule. 
Foſeph Fiſher had known the trade 60 years, and, in addition 


to his evidence on the former occaſion, ' ſaid that he had heard 


many old people talk of the privilege belonging to jree-fafors. 
Milliam Anderſon and Richard Reed gave the ſame teſtimony as 
on the former trial, 
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All the plaintiff's witneſſes ſaid that many factors had IM | 


up their freedom for the ſake of this Feen and had Ju: the 
city 30 J. for it. 
On the part of the defendant 10 he? s oath was read. 
William Read, who was now produced on the part of the de- 
fendant, ſaid, that fince the matter had become a ſubject of diſ- 
pute, they had underſtood the claim of exemption to relate only 
to corn which was the property of the freeman himſelf. How- 


erer, nineteen out twenty, of the dealers in corn, were factors, 


and ſo underſtood to be. 


preſent, He had conceived the re-payment of the farthings to 


factors, as ſuch, to be wrong, and had mentioned his ſentiments 
to the defendant, and he to the corporation, which wa 
eaſion of the preſent litigation. 

One Gimbert ſaid, he had been a factor 20 years, at nd 2 
man part of the time. That he had been told that, 
freeman, he would be entitled to have the farthings returned, 
and yet to charge his employer for them. If he had not thought 

I 10, 


s the oc- 


free- 


There had been no diſpute till the 


if he were a 
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ſo, he would not have paid what he did, viz. 30 J. 10 f. for bi 
freedom. Wear (p) had told him that he thought they werg 
all forſworn ; but, two or three years afterwards, Hear became 
a freeman, and then he looked vpon the exemption as his right, 
The witneſs could not ſay he was ſatisfied, and, after ſome time, 
he uſed to write in his certificates,“ Receive ſuch and ſuch 
„corn, from ſuch a ſhip,” without faying mine, or © my 
* corn.” He mentioned the truth to the corporation, but 
they made no difference whether the certificates were in one form 


Or another. 


Many notes, or certificates, were produced, in which the 
words concerning the corn were, is mine,” © belongs to me,” 
* on my account,” for your humble ſervant,” and there were 
none which ſpecified that the corn was conſigned. 

After having reported the evidence, his Lordſhip aid ; 

For the plaintiff it was contended that the uſage was evidence 
of an original grant from the crown, or parliament. That, in 
the original grant to the corporation, there might have been 4 
proviſo that whenever corn ſubject to the duty ſhould be con- 
ſigned to free · factors, they ſhould be entitled to receive the far- 
things to their own uſe. That, if there was any doubt whether 
that could be the origin of the exemption, it might have ariſen 
from a ſubſequent grant by the city to the free factors, or an 
agreement between the city and them.] told the jury, that the 
ground on which we had granted a new trial was, an intrinſic 


menced in fraud, and yet have been carried on fairly afterwards; 


that it muſt have been an exemption as to factors in the original 


grant to the city, or an original grant to the factors; that there 
could be no exemption unleſs in favour of perſons otherwiſe 


liable, but here the factor would not have been liable, but the 


owner, and be was not exempted. As to it's being a grant, I told 
them, I had never heard or read of ſuch an inſtance as 4 


grant to factors; but that this was matter of evidence; | 


did not know of any law againſt ſuch a grant; and, upon 
the whole, I left it to them to conſider, whether they 
thought the uſage coeval with the right of the city to the 
Mr. Wallace ſuggeſted to me, that I had omitted the 


other ground, that the exemption might have originated in 


a ſubſequent grant from the city, or an agreement with them, 
/ | 9 


(7 Neut't uc ug ra, 7. 115. 


but 


that the practice might have com. 
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but thinking this origin leſs probable than the other, I ſaid no 
more to the jury. 

Wallace, Bolton, and Buller, again ſhewed cauſe—Dunning and 
Davenport on the other ſide. | 

For the plaintiff it was urged, That no 0 was ever ſo clear- 


Jy eſtabliſhed. There was no deception or fraud on the part of 


the factors, nor ignorance on the part of the city. The only 
ground left for the defendant was the ſuppoſed impoſſibility that 


| this uſage could have a legal origin. But it might be conſider- 


ed as beneficial to the city, being an encouragement to the im- 
portation of corn, and there was nothing to hinder the crown 


from granting part of a duty to a corporation, and the reſt to 


particular members of that corporation; nor was it impoſſible 


that the city, ſubſequent to the grant of the duty, might have 


agreed with the freemen- factors that they ſhould have the duty 
on corn conſigned to them. The temptation which this would 
hold out to purchaſe the freedom of the city, was a reaſonable 
inducement to ſuch an agreement. In the caſe of the Mayor 
and Commonalty of Linn Regis v. Taylor, it was held to be a good 
cuſtom, that freemen, being proprietors of ſhips, though not 
ſeparately incorporated, might dig gravel in a manor which had 
been granted to the corporation (q), and in a ſimilar caſe a few 
years ago, it was ruled at 25% prius that the reſident freemen of 
Newcaſtle might claim an excluſive right in the town moor, 
aainſt the members of the corporation at large. The objection 
in the preſent caſe aroſe from confounding preſcriptions and 
cuſtoms, the former of which muſt have a legal origin; but 
cuſtoms need not. Gateward's caſe (r). Viner, Title Cuſtom, 
Archer v. Bothenham (), Day v. Savage (7), Potter v. North (2). 
All cuſtoms vary from the common law, and the very idea 
of a cuſtom is that its origin cannot be traced, As to the ſup- 
poſition of fraud, the onus of _ proving lay upon the defendant, 
but there was as much reaſon to preſume fraud againſt the duty, 
as againſt the exemption. 


For the defendant, it was inſiſted, that the practice of the 


factors was 3 elſe but colouring the goods of non- freemen. 


0 C8, M. 35 Car. 2. 3 Lev. 160. | | (r) C. B. H. 4 Fac. 1.6 Co. 59. 6. 
ire muſt be ſome miſtal.e in the report (-) C. B. H. 6 Aun. 11 Med. 148, 161. 
of this caſe, for, though it ſtates the whole (t) Heb. 86. 


court to have held the cuſtom good, it („%) 1 Fentr. 383, 380, 


00 
neludes that judgment was given for the 
Plaintigy, | | 
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tation of corn into the city muſt have been of a much earlic; 
date than the exiſtence of factors. It was the intereſt of the 


other freemen for their conſumption. It was ſaid, that though 


reaſon could be imagined for ſuch a grant in their favour. 
Though a cuſtom need not have a legal origin, it mult not be 


to have an excluſive privilege, in what hey only could uſe. In 


on the cattle of rangers, nor did the freemen ſhip-Owners, in 


was, that all the proof which had been, or could be, produced, | 
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All the notes held the corn out as the property of the faQtor 
If the city did formerly know of the abuſe, without correCting 
it, that was no reaſon why it ſhould not now be corrected. While 
the frauds of the factors were kept within bounds, they were 
not inquired into, but as they had increaſed ſo much to the de. 
triment of the city, it had become neceſſary to check them. Ny 
queſtions were aſked of the factors, becauſe the notes were con. 
trived to anſwer the queſtions which might have been aſked, The 
idea of an exemption, which was the only ground on the firſt trial 
was abandoned on the ſecond, as not capable of being main. 
tained; but the ſuppoſition of the privilege claimed being part 
of the original grant was equally untenable, becauſe the impor. 


t 


5 


corporation that freemen ſhould have an exemption for them. 
ſelves, becauſe this rendered it a deſireable thing to purchaſe the 
freedom of the city, but it was not their intereſt that the fre- 
factors ſhould be entitled to receive a duty on corn from other 
freemen, which would be, in ſubſtance, the caſe, if the plaintif 
prevailed ; becauſe the owner would charge the farthing duty, 
which he muſt pay to his factor, in the price of the corn ſold to 


factors might not be able to take by a direct grant, the city 
might, in truſt for them, but the objection was that no poſſible 


unreaſonable, which this was. The caſes cited were not ſimilar 
to the preſent. The Newcaſtle caſe had been compromiſed, but 
there was nothing. unreaſonable in a cuſtom for reſident freemen 


that caſe the reſident freemen did not claim a right of putting 


the caſe in Levnz, ſet up a right to take ballaſt in order to fell 
to other perſons. The corn- factors are not admitted to their = 
freedom under that deſcription, but belong to any Company 
in which they chooſe to be admitted—(the plaintiff belonged to 
the Stationers company)—The main argument for the Au andant 


could not out- weigh the internal evidence againſt the claim: And 
it could not, it was ſaid, be fairly urged againſt the preſent appli- 
cation, that there had already been two concurrent verdicts; 


for they had been given on different grounds. . 
| ol 
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Lord MANSFIELD.,—The queſtion in this cafe is, Whether 


duty on all corn, whether conſigned to them as factors, or their 
own property. If there is no diſt inction, the plaintiff is enti- 
tled to recover, otherwiſe not. On the firſt trial, I thought the 
evidence of the uſage was very ſtrong, and, as far as the memo- 
ry of people living went, it was impoſſible to ſuppoſe there had 
been any fraud. The internal objeCtion (though it had been 
mentioned by the counſel on the firſt trial) not having been par- 
ticularly pointed out by me to the attention of the jury, it was 
thought proper that the cauſe ſhould be re-confidered, On the 
ſecond trial, tne uſage. has been proved more ſtrongly than be- 
fore, and there was no evidence that the city had ever received, 
to their own uſe, the duty on corn conſigned to freemen as fac- 
tors. It appeared on the firſt trial, that the duty had diminiſh- 
ed in its produce. There was no evidence of this on the laſt. 
The oath cannot avail the defendant, becauſe the claim, whether 
well or ill founded, is between the factor and his correſpondent. 
| He does not colour the goods. He takes the money to himſelf, 


As to the notes, whether they were fraudulent or not, muſt de- 
pend on the fact whether the claim was or was not known. Now 
it was as notorious that the corn did not belong to the factors, 
as if the notes had expreſsly ſaid ſo. Till this diſpute, no queſ- 
tions were ever aſked. The farthings were always returned to 
Nelſon, who dealt ſo largely, and never but as a factor. Per- 
ſons, who only dealt as factors, have paid 30 J. for their free- 


dom, in order to acquire this privilege. But the internal objec- 

en tion is, that the uſage muſt have commenced in fraud ſome hun- 
lo dred years ago. This objection I cannot anſwer, and I left it to 
5 the jury in the ſtrongeſt terms; but they have again found for the 
-1 plaintiff, If I did wrong in leaving it to the jury, that would be 
| 4 ground for a new trial. But I think I did right, and that this 
2 was not a ſubject for a ſpecial verdict, being merely a matter of 
oy evidence. If the jury thought there was evidence of a grant to the 
* eity, but that freemen ſhould be exempted, and ſhould receive a 


iarthing a quarter on corn conſigned to them as factors, I ſee no 
objection to it in point of law. If we were to grant a third 
trial, we might as well grant a fourth, and fifth. There would 
be no end. The city will not be concluded by the verdict. 
As TON FJuſtice This is a point of an uncommon nature, 
but the uſage is very ſtrong. The expreſſions in the notes 


may 


the freemen of London have a right to be exempted from the 


and does not make a deduction in his account with his employer. 
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may be reconciled to the truth. The only queſtion now is, 
Whether the matter was fat to be left to 1 the Jury.) If it was 


ſatisfied, they ſtill refuſed to return the farthings, and the plain. 
tiff was obliged to bring another action. This ſecond action 


2. He then endeavoured to ſhew, that the claim, whether a 


a truſt, or otherwiſe, could not have had a legal origin in reſpedt 
of the perſons of the claimants; 3. In reſpe& of thoſe who re- 


act, more than thoſe in point of lau, which the party offering 
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not, the laſt new trial ought not to have been granted. The 
court ſhould have determined the cauſe. But I think the mat. 
ter was proper for the deciſion of a jury, and that the evidence 
was ſufficient in this cauſe—between a factor and the  City-col- 
lector. | 
WIIIES and ASHURST Juſtices of the ſame opinion, 
The rule was accordingly diſcharged; but the city not bein 


coming on to be tried at the fittings after laſt Michaelmas term, 
the evidence for the plaintiff was of the ſame ſort and import 
with what has been already ſtated, but more correct, explicit and 
circumſtantial. The defendant now demurred to the evidence; 
and this day the demurrer was argued, by Davenport for the 
defendant, and Wood for the plaintiff. 

Davenport divided his argument into five points or heads, 
1. He contended that, from the nature of a demurrer to evi- 
dence, and upon the evidence put on the record, the court might, 
and ought to, diſbelieve that the uſage had been immemoril, 


founded on an exception or proviſo in the original grant, or u 


ceive the duty; 4. In reſpect of thoſe who pay it; Nor, 5. in te- 
ſpect of the nature of the duty itſelf, —1. As to the nature and effect 
of a demurrer to evidence, he ſaid he knew no difference be- 
tween that, and a demurrer to pleadings, except that, in the cal 
of the latter, you admit, at firſt, the truth of the facts pleaded; 
and, in the former, you firſt put the party on the proof of the facts 
That, when the facts are proved, you deny, on a demurrer to eri 
dence, as you do on a demurrer to pleadings, that the inference 
.contended for follows from the facts alledged. But he inſiſted, 
that, although a demurrer to evidence mite the truth of all the 
particular facts, it does not admit the concluſions in point of 


the evidence contends for; ſo that (as he conceived) a demur- 
rer to evidence may be maintained even where there is ſome pat 
.of the evidence which might be left to a jury. This, he ſaid, 
appears from the form of words uſed, which are, That 
<<.the evidence is not / efficient in law, to maintain the 3 5 
on 
2 
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Not © That there is 20 evidence produced in ſupport of the 
« iſſue.” That in this reſpe& the effect of ſuch a demurrer 
differs from a ſpecial verdict, and that it may be uſed where the 
party demurring is unwilling to truſt the jury with the inference 
in point of fact. ee de in ſupport of this doctrine, he 
relied on what is ſaid in the Firſt In/#itute (v), in Baker's caſe (.), 
In Reniger v. Fogoſſa (x), and on the precedents in Raſfall's en- 
tries, Title Evidence (y); and he contended that, according to 
the definition he had given, he was entitled to argue that the 
particular facts ſworn to, did not eſtabliſh the general fact of an 
immemorial and uninterrupted allowance of the farthings to free- 
men-factors upon corn conſigned to them, and not their own. 
property. He urged, on this head, the appearances of fraud 
in the various and ambiguous phraſes and expreſſions which were 
uſed in the notes or certificates, —2. He ſaid the uſage, if in point 
of fact it had been immemorial, could never have had a commence- 
ment ſuch as to eſtabliſh a right in point of law, in reſpect of the 
perſons claiming. It was now agreed that the foundation of 
the claim muſt be conſidered as a grant, but freemen-facors 
were not perſons capable of a grant, There was no ſuch claſs 
of men exiſted till after the time of Richard I. There was no evi- 
dence of their exiſtence at that period, nor was it poſſible, for 
Ihe commerce of corn mult itſelf have originated in later times. 
Corn- factors even now have no permanent character, and are not 
created by the city, by the crown, nor by any other legal autho- 
Iiity, being the mere temporary creatures of their employers, who 
may deſtroy their exiſtence when they pleaſe.—3. As to the per- 
ſons receiving the duty, it was impoſſible, he ſaid, to believe 


which the corporation of London were to become the truſtees, or 
gents and collectors, for ſuch a fluctuating and uncertain claſs 
ot individuals. The city appoints and pays the collector, and 


lame abſurdity aroſe when hey were conſidered, becauſe it could 
not have been ſuppoſed that they would employ factors who 
were entitled, over and above the allowance paid them as ſuch, 
o levy a duty upon the goods conſigned to them. There was 
no conſideration moving from the factors, to the owners, to en- 
ile them to ſuch a duty. Fo As to the nature of the duty, 


» Co. Littl, 72. 4. ; GMA 6- Pha 3. 
. K. T. 421. 5 Co. 0 a. In. 6» £0 419.6. 
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that there ever could be a legal commencement of an uſage, by 


the factors do not at all contribute to the charges of the collec- 
ton.,—4, As to the employers, who were to pay this duty, the 
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gal commencement, but muſt have originated either in fraud, 


of a demurrer to evidence, and inſiſted that it admits all matter 


take away the trial of the cauſe from the jury, and veſt it in the 


particular part of a corporation to be entitled to rights or privt- 
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bels a port- duty and paid on account of the maintenance of 
the quays and harbour, he thought that was equally inconfiſten 
With the idea of a grant to the free- factors, for there i is nothing 
done by them to ſupport or benefit the harbour. Upon _ 
whole, he concluded that the claim could never have had a le. 


or, at beſt, in miſtake, by confounding the corn belonging t, 
freemen who happened to act as factors, and that conſigned to 
them on account of other perſons. 


Mood, for the plaintiff— 1. Denied Mr. 1 Davenport s definition 


of fact which a jury might find, and only brings the deciſion 
upon the inference in point of law from thoſe facts, before the 
court. If it were otherwiſe, he ſaid, a party might in every cat 


court. That the evidence of the uſage was not only ſuch as wa 
to be left to a jury, as the court indeed had decided on the mo- 
tions in the former action, and which was, on the preſent occa- 
ſion, ſufficient for the plaintiff, but that it was extremely ſtrong 
and ſatisfactory. To ſay, whether the allowance conſtantly made 
to factors, was obtained by fraud, was directly and excluſive- 
ly the province of the jury; but there was no pretext for ſuppo- 
ling fraud. —2. He inſiſted that the actual exiſtence of the uſage 
or cuſtom being admitted by the demurrer, it was certainly ſuch 
as might have a legal origin in various ways. If the crown in the 

original grant of the duty to the city had inſerted a proviſo to 
this effect, „but we will and ordain, that the freemen of tix | 
<« city of London ſhall receive to their own aſe, that part of the 
« duty which ſhall ariſe upon corn conſigned to them,” there 
was no doubt but that ſuch a proviſo would have been good in 
law to entitle them to ſuch part of the duty. The King wight 
have granted it as an encouragement to them to import corn for 
the ſupply of the city. It is not at all an unuſual thing for? 


leges to the excluſion of the reſt, and to bar for them 
through the intervention of the whole body. This appears from 
the caſe of Mellor v. Spateman in Saunders (2), where a burgels 
of Derby preſcribed in a right of common, through the mediun 
of the corporation, and from Brooke, Title Preſcription (). The 
cuſtom might alſo have ariſen by a ſubſequent agreement be- 
tween the city, and the free factors. It was not necctlary tor 


(=) B. R. M 21 Car. z. i Sound 339, 343- la] V. 28. = 
| the 
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the plaintiff to ſhew the exact origin; it being ſufficient for 
him if there was any poſſible legal commencement of ſych 2 
privilege. | 1 . 

Lord Mans#1ELD— The foundation upon which the plaintiff 
reſts his title is this; that by immemorial uſage, to which there 
| has been no interruption ſince the time of Richard I. free- 
men- factors have a right to take to their own ule, that part of the 


defendant denies the fact, and ſays there is no ſuch uſage or cuſ- 
tom. I ſpeak to the fact now; the legal objection I will con- 
| fider by and by. But this is the fact upon which the parties are at 


all the objections that have been made, are fuch as were very 
proper to be ſtated to a jury, to induce them to doubt of the fact 
of ſuch immemorial uſage; to induce them to conclude that it 
began in fraud, or miſtake, that it could not begin in the way in 
which it is claimed; that ſuch an uſage could not poſſibly be im- 
memorial; and on the ſecond trial all this was ſtrongly put to the 
jury. But what is now brought before the court on this demurrer? 

Not a queſtion whether the evidence was ſufficient to ſatisfy the 

jury of the fact of the cuſtom, for by the demurrer, the defendant 

admits every fact which the jury could have found upon the evi- 
dence. The only queſtion before the court is; whether, ſuppoſing 


without any exception ſince the time of Richard I. the uſage 
has been for the freemen- factors to receive the farthings, ſuch 
ulage could by any poſſibility have a legal commencement. The 
plaintiff was not bound to find out what the actual commence- 
ment was, becauſe it has exiſted from time immemorial. The 
city itſelf has no writing or,grant to ſhew. They only ſay the 
duty has been paid to them, as a right, time out of mind, by all, 
but freemen for their own corn. The plaintiff ſays, there is an- 
other qualification. It has not been paid by freemens factors for 
corn conſigned to them; they have always enjoyed that privilege.” 
If by no poſſibility ſuch a privilege could have a legal commence- 
ment, then to be ſure the fact of its exiſtence does not decide the 
queſtion, becauſe in point of law that does not eſtabliſli the right; 


ulage, the court muſt preſume every thing peſible, which could 
. it a legal origin. Whether probable or not, is for a jury to 
ade. Now why is it not poſible that, in the original grant, 

x | "oe 


farthing duty which is paid for corn conſigned to them. The 


iſſue, and this is to be tried by the jury. Nobody elſe can try 
it, becauſe it is a concluſion of fact from the evidence. Almoſt 


the fact to be as the plaintiff contends, and that immemorially, 


but the rule of law is, that, wherever there is an immemorial 
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CoOcksEDGE | 
| the city, either for his own corn, or for corn conſigned to him 


as a factor. Would ſuch a grant be void? Certainly there may 


againſt 
FansSHaw, 


the crown may have ſaid, for the purpoſe of encouraging perſon, 


city, there had been a bye-law made, by which, for the purpoſe 


all the farthings ariſing on corn conſigned to them. Surely there 


_ poſſible for the court to ſay that the privilege * not have! 
legal commencement. 


venport, vis. that there could be no corn- factors in the time of 


market. When they did not come themſelves, they mult har 
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to take up their freedom, that no freeman ſhould pay the duty tg 


have been ſuch a grant. But further, in caſes of this fort, an 
act of parliament may be preſumed. Many, if not all, the uſage, 
and cuſtoms of the city of London, are confirmed by act of par. 
liament. Or the privilege may be founded on a bye-law made 
before time of memory. Suppoſe, after the grant to th, 


of encouraging factors to become free, and by that means intro. 
ducing the corn trade, the corporation gave them, when freemen, 


is nothing impoſlible in this; and there is a colour for ſuppoting 
tat to be the ground, from the evidence, becauſe it is in proof 
that the factors purchaſe the freedom on purpoſe to acquire the 
privilege. The only point now before the court was very full 
conſidered upon the ſecond motion for a new trial, and we wen 
all of opinion that, if ſupported by immemorial uſage, it was in. 


WirtLes Fuftice—T am of the ſame opinion, for the realm 
which my Lord has given. As to one thing urged by Mr. De. 


Richard I. though perhaps they did not then exiſt by that name, 
yet, as London was a flouriſhing city long before that period, it 
muſt have been ſapplied with corn, in great quantities; and i 
would be abſurd to ſuppoſe that the growers themſelves brought 
their own corn from all parts of the kingdom to the Londin 


employed factors, agents, or conſignees, to ſell it for them. 

AsHURST Fuſtice—l am of the ſame opinion. The queſtion 
now before us, is preciſely what was decided on the laſt motion 
for a new trial, which was, that the cuſtom might have a legal 
commencement. As to the evidence, there is certainly enougi 
to have warranted the jury in inferring that the uſage had exiſted 
as far back as the time of memory. There was ſufficient to be 
left to a jury, and that is all that is requiſite. 

BuLiLlER Juftice—Thovgh Mr. Davenport divided his argume 
into five parts, it ſeems to me, that there are but two queſtions 
in the cauſe. The firſt, what is the nature of a demurrer © 


evidence; ; the ſecond, whether the cuſtom ſet forth In this ce 
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murrer-book, as ſtated by the plaintiff's counſel, be, or be not, 


good in Jaw. With reſpect to the firſt, I think Mr. Davenport 


has gone a great way too far. It is the province of a jury alone to 
judge of the truth of facts, and the credibility of witneſſes, and 


the party cannot, by a demurrer to evidence, or any other means, 


take that province from them, and draw ſuch queſtions ad aliud 


examen. I think the plain and certain rule is this: The demur- 


ter admits the truth of all facts, which, upon the evidence ſtat- 
ed, might be found by the jury in favour of the party offer- 
ing the evidence. Mr. Davenport puts the caſe of a ſpecial 
verdict, and ſays the reaſon for a demurrer to evidence is, 
that the party demurring does not chuſe to truſt the jury, In 
a certain degree that is true, but the reaſon of not truſting the 


jury is, becauſe they may, if they pleaſe, refuſe to find a ſpe- 


cial verdict, and then the facts never appear on the record. But 
whether the caſe.comes before the court on a demurrer to evi- 


dence, or on a ſpecial verdict, the law is the ſame. Now, if this 


cauſe had been put into the ſhape of a ſpecial verdict, what muſt 
have been ſtated on the record? The jury could not find all the 
evidence ſet forth in the demurrer, but muſt have pronounc- 
ell upon the fact, whether or not ſuch an immemorial cuſ- 


129 
1779. 


— — 
Cocks DGE 
againſt 
FanSHAW. 


tom had exiſted, and then it would have been for the court to de- 


cide whether ſuch a cuſtom was good in law. I agree with Mr. 


Vood in his definition of a demurrer to evidence; and Jam clear 


that there was ſufficient to be left to a jury; and therefore, on the 
firſt queſtion, there ſeems to me to be no doubt at all. As to the 


| ſecond, though I have no doubt in my own mind, yet I have 
| known ſo much of the cauſe before, that I purpoſely avoid giv- 


ing any opinion upon it. 


Judgment for the plaintiff [5]. 


[5] Upon this judgment the defendant | the defendant, and FT. 21 6. 3. by Daver- 
brought a writ of error in the Exchequer port for the plaintiff in error, and Chambre 
Chamber, where the cauſe has been twice | for the defendant. It now ſtands for judg- 


argued, viz. M. 21 Geo. 3. by Adair Ser- | ment. (Vacation after J. 21 Gee. 3.) 
Jeant for the plaintiff in error, and /Pod for | | 


I-24 | The 


The King againſ} the Mayor and BurGtsses 0 


Weed, 
28th April. 


A clerical 


miſtake may 


be amended 
in the return 
to a manda- 
mu, after the 
return has 


been filed. 


burgeſs ; and that, by the ſaid articles of complaint,” he had 
alſo charged him with non-reſidence, and neglect of his duty a; 


the ©* ſaid ſeveral articles“ mentioned and contained in the faid 
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Ly ME REG1s, on the proſecution of the Honourabl, 
Henay Fans. 


A Mandamus having iſſued to reſtore the Honourable Henry 
Fane, to the office of a capital burgeſs of the borough of 
Lyme Regis, the corporation returned, that one Coade, one of the 
capital burgeſſes, had exhibited © certain articles of complaint” 
againſt Fane: That, by © the ſaid articles of complaint,” he had 
charged him with having been duly ſummoned, and having ne- 
glected to attend a corporate meeting for the election of a capital 


a capital burgeſs : That it was ordered that a copy of the ſail ; 
articles ſhould be given to Fane, and that he ſhould have notice Th 
to appear at the next meeting of the mayor and burgeſſes, to ſta 
anſwer the ſeveral articles againſt him in the ſaid complaint con- be 
tained, and to ſhew cauſe why he ſhould not be removed and of 
diſplaced from his office: That the copy and notice were ſer- $h 


ved: That a meeting was had, where he appeared, and was 
charged with and accuſed of the non- reſidence, abſences, con- 
tempts, neglects, breaches of duty, and miſbehaviour, ſpecified 
and contained in the ſaid ſeveral articles of complaint fo exhibit- 
ed againſt him. That the meeting heard evidence in ſupport of 


complaint, and in Fane's defence, and alſo what was alledged 
by him and his counſel why he ſhould not be removed from his 
office of capital burgeſs, for the ſeveral matters in the /aid ar- 
* zicles of complaint mentioned ;” and thereupon it was adjudg- 
ed that he was ** guilty of the non-reſidence, abſences, contempts, | 
* neglects, breaches of duty, and miſbehaviour, and other mat- 
e ters objected and charged againſt him in and by the ſecond and 
&* fourth articles of the ſaid complaint,” and that thereupon, they 
had reſolved to remove him from his office; and had removed 
him ; and that he had not been eirfied fince ; ſo that they could 
not reſtore him. 

This return had been filed laſt term, The defendants after- 
wards diſcoyered that they had, in that part of it which ſtated 
the 
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the conviction, ſet forth, that the proſecutor had been found 
guilty of the charges in, the third and fourth articles, without 
having ſtated, in the preceding part, that the complaint conſiſted 

of four articles; that, on the contrary, by the recital of the 


complaint in the return, it ſeemed rather to be ſtated as contain- 


ing only two; and that it did not, therefore, certainly appear 
that the articles on which Fane was convicted, were the ſame 
which were ſet forth as containing the accuſations againſt him. 


| and a rule granted to ſhew cauſe why the defendants ſhould not 

be at liberty to amend, by inſerting the words, ſecond of the,” 
| and © fourth of the,” in that part of the return which recited the 
articles on which he was accuſed, ſo as to make it run thus, 


« accuſed the ſaid Honourable Henry Fane,” &c. and again, © and 
by the fourth of the ſaid articles of complaint,” &c. Me. 

The Solicitor General, Dunning, and Rooke, now ſhewed cauſe— 
They ſaid inquiry had been made at the office, and that no in- 
| ſtance could be found where the court had permitted a return to 
de amended, after it had been filed and thereby made a record 
of the court. That the caſe of the amendment of a return in 
Shower (5) (which had been cited when the rule was obtained) 
was upon a motion which did not appear to have been oppoſed, 
and it did not appear that the return in that caſe had been filed. 
That, in the caſe of Lepara v. Germain (c), after a plea in abate- 
ment on the ground of an erroneous addition, v7z. that the de- 


ff fendant had been ſtated as Knight, inſtead of Knight and Baronet, 
d the court refuſed to permit an amendment, by inſerting the 
xd Wi Vords © and baronet, although the proceedings were all in 
is paper, . 05 


Bearcroft, in ſupport of the rule, relied upon an affidavit, 
which ſtated, that the omiſſion of the words, now prayed to be 
Inſerted, had ariſen from a mere miſtake of the gentleman who- 
ſettled the draught of the return, and who had ſtruck his pen 
rough thoſe words. 3 

Lord MANSPFIELD—It IS very eſſential to the adminſtration 
af juſtice, that {lips or miſtakes of the pen ſhould not be fatal. 
lam ſatisfied this is a mere blunder, and not a trick ; and the 
amendment ſuggeſts itſelf upon inſpection. As the return ſtands 
u preſent it is nonſenſe. There is no caſe cited where the court 


T 3 | 
Rex v. Mayor of Chichefter, T. 3 V, & Mi. 1 S. 273. (c) ZE. 2 Ann. B. R. 1 Salk. 50. 
4 has 


A motion was therefore made this term, (Monday 26th April), 
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« and by the ſecond of the ſaid articles of complaint charged and 
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Conn mand 
The KING 
againſt 


LYMEBREOIS. 


at the ſame time with this. The returns p. 109 to 114. 


Thurſday, 
29th April. 


If one perſon 


obtains poſſeſ- 


ſion of goods 


entruſted to 
another to be 
Told at a fixed 


price, and at 


the time when 
the goods are 


to be re- deli- 
vered, or the 


price account- 
ed for, he re- 
fuſes to do ei- 
ther, and the 
perſon to 
whom they 
were entruſt- 
ed, being 
.threatened 
with an ac- 
tion, pays the 
t:xed price to 
the owner, 
ſuch perſon 
may recover 
the ſum a- 
gainſt him 
who took poſ- 
ſeſſion of 
them, in an 
action for 
money had and 
received 
Perhaps, in 
one for. money 


paid. 


and let him pay you.“ Longchamp was then threatened with 
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has refaſed to amend ſuch a miſtake, although the return ha 
been filed. The-caſe in Shower ſeems to be an authority to the 
contrary. _ FTE | 
The rule made abſolute ; the defendants undertaking, if an ac. 
tion for a falſe return ſhould be brought, to take ſhort notice of 
trial, and not to bring a writ of error, if there ſhould be judg- 
ment againft them [4}. 
[4] There were four other.returns to dif- | were the ſame {mutatis mutandis, ) and the 


ferent writs of mandamus, in which ſimilar } miſtake in the draught had been copied in all 
amendments were moved for, and granted, | of them. —Vide Supra, Richard's v. Brown, 


LongGcuame againſf KENNY. 


THE plaintiff was a waiter at one of the great ſubſerip- 

tion-houſes, or clubs, in St. James's ſtreet, of which the 
defendant was the maſter. Each .of them had received, from 
Mrs. Cornelys, a number of maſquerade tickets to diſpoſe of, fo 
which they were to account, after the maſquerade, by paying 
the value, or returning the tickets. Kenny had got poſſeſſion of 
one of the tickets which had been delivered to Longchamp, and 
when Mrs. Cornelys's agent came to demand an account of Long- 
champ's tickets, he was tald by Longchamp that Kenny had had 
one of them, and he muſt pay for it. Upon this, the agent 
went and made a demand on Kenny, who ſaid, Well, if! 
* had it, what then? Go to the perſon who received it of you, 


an arreſt, on which he paid five guineas (the value of the ticket) 
to Mrs. Cornelys, and then brought this action againſt Aemy: 
The declaration contained a count for money bad and received 
one for money paid, laid out and expended, and one for money lent. 
The cauſe was tried at Męſiminſter, Thurſday, 18th Febru!)s 
1779, before Lord MANSFIELD. The plaintiff, beſides the 
above facts with regard to the ticket, endeavoured to prove aſum 
of money-due for wages, but, there being no count for wages 
nor for work and labour, it ſeemed clear that he could not © 
cover on that ground; and the jury having found a verdict for 
him, with five guineas damages, they mentioned that they found 
this ſum expreſsly for the ticket. It appeared that the defend- 


. | 5 5 value 
ant was appriſed that the plaintiff meant to ſuc him for heres 
I | 


paid (on which the plaintiff's counſel relied), or on that for money 
zad and received. He ſaid, he would reſerve the queſtion for the 
opinion of the court, on a motion for a non- ſuit — (It was clear 
that none of the evidence applied to the count for money lent.) 
Dunning and Cowper now ſhewed cauſe againſt ſetting aſide 
the verdi&—Bearcroft and Mingay on the other ſide. 

For the defendant, it was contended, that trover was the pro- 
per form of action. In a count for money paid, the words, *©* at 
the defendant's ſpecial inſtance and requefi,” are not mere words of 
Lcourſe, There muſt be a privity in the tranſaction between the 
parties, in order to ſupport ſuch a count; and, as to the count 
for money had and received, though ſuch privity is not ne- 
ceſſary to ſupport it, yet it muſt appear that money, which 
ought to have been paid to the plaintiff, had in fact, been receiv- 
ed by the defendant. In this caſe, there was no proof that the 
ticket had been ſold, or any money received for it, by Kenny, 
Lord MANsFIELD—It is certain that, where the demand is 
for a ſpecific thing, an action cannot be maintained in this form. 
Great benefit ariſes from a liberal extenſion of the action for 
money had and received ; becauſe the charge and defence in this 
kind of action are both governed by the true equity and con- 
ſcience of the caſe. But it muſt not be carried beyond its pro- 
per limits (4), The plaintiff muſt never be permitted to turn the 
generality of the count into a ſurprize upon the defendant, by de- 
erting the ground which he was led to think the only matter to be 
tried, and reſorting to another, of which he could not have the leaſt 
ſuſpicion. If the preſent action had been brought without notice 


bave been ſupported. But here the defendant came prepared. It he 
fold the ticket and received the value of it, it was for the plain- 
tif's uſe, becauſe the ticket was his. Now, as the defendant 
bas not produced the ticket, it is a fair preſumption that he has 
fold it. 5 3 

ASHHURST, and BULLER, Juſtices, were inclined to think, that 
the evidence would have ſupported the count for money paid. 
ASHHURST Fuſtice compared this caſe, to that of a ſurety, who, 


— Vide ſupra, Weſton v. Dexvnes, M. 19G. 3: $23; 245: | 


of the nature of the demand, I ſhould have thought it could not 
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* the ticket, and that he came prepared to reſiſt that demand. 1779. | 
Lord MANSFIELD, at the trial, expreſſed great doubt whether _ 
the action could be maintained, either on the count for money nw. 
EENNY. 
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1779. 
| Lox6cHamy 


againſt 
KENNY, 


Thurſday 
29th April. 


An executor 


who takes no 
beneſical in- 
tereſt, is a 
competent 
witneſs to 
prove the ſa- 
nity of the 
teſtator.— If a 
perſon who is 
intereſted ex- 
ecute a ſur- 
render or re- 
leaſe of his 
intereſt, he 
may be exa- 
mined as a 
witneſs, al- 
though the 
{urrenderee, 
&c. refuſe to 
accept the 
ſurrender, or 
releaſe. 


named executor in the will, and was alſo deviſee of a reverſion- 
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by paying the debt for the principal, ſaves him from being fied 
and who can maintain an action againſt him for money paid. 
In like manner, he ſaid, the plaintiff here had paid the fy, 
guineas under a compulſion brought upon him by the defendant 
and had thereby ſaved him from an action. But they gave ng 
deciſive opinion on that point, being clear that the count for 


money had and received was maintainable. 
| The rule diſcharged 


Gooprivie, Leſſee of Fow: ER and another, again 


\ HIS was an ejectment, in which the leſſors of the plain. 

tiff claimed under the will of one Elizabeth Bezly, 

The action was tried before Lord MaxsPIELD at Weſtminſ, 
at-the ſittings after laſt Hilary Term, and one Hearle, who wa 


ary intereſt, expectant on an eſtate for life, in ſome copyholi 
lands part of the eſtate deviſed, was called, on the part of the 
plaintiff, to prove the ſanity of the teſtatrix, which was impeach- 
ed by the defendant. To obviate the objection of intereſt, he 


had ſurrendered his eſtate in the copyhold lands to the uſe of the th 
heir at law, but he had refuſed to accept the ſurrender, The 
counſel for the defendant inſiſted that- Hearle was an incompe- 12 
tent witneſs. 1. Becauſe the ſurrender was ineffectual, and tri 
did not extinguiſh his intereſt, not having been accepted, D 
2. Becauſe he had acted in the executorſhip, having paid dit- qu 
ferent legacies, and, therefore, had rendered himſelf liable to be 5 
ſued, if the will ſhould be ſet afide. Lord Mansr1ELD over- A 
ruled both objections, and, the witneſs being examined, the ut . 
were ſatisfied of the ſanity of the teſtatrix, Jad found a verdid a 
for the plaintiff, ws 
On a rule to ſhew cauſe, why there ſhould not be a new tris, wn 
which came on to be argued this day, Bearcroſt, Dunning, and S 
Bolton, were of counſel for the defendant—The Solicitor Generd ks 
and Lane for the plaintiff. 15 


For the defendant, beſides the two objections to earl" 
evidence which had been made at the trial, it was now contend- 
ed, that, as executor, he was entitled to the reſidue of the pet 


ſonal eſtate, not dil poſed of by the will, and was therefore inte- 


I reſted, 


IN THE NINETEENTH YEAR OF GEORGE 111. 


reſted, on that account, to ſupport it. One clauſe in the will 
was in the following words, I ü deviſe and bequeath to E. 
Lawrence all the reſt of my goods, plate, and cloaths,” and it 
was contended that, although the word ** goods,” had it been 


ſonal eſtate, yet, it appeared, by the ſubſequent words, that it 
| was only uſed to expreſs a ſpecific legacy, and therefore the reſt 
of the perſonal eſtate would veſt in the executor, who had no 
| legacy given him, ſo as to raiſe a reſulting truſt in favour of the 
next of kin.— To ſhew that nothing paſſes by a releaſe or ſur- 
tender, unleſs accepted by the perſon in whoſe favour it is made, 
they cited Perkins, Title Surrender (c), and Shephard, ſame 
Trl (a. : - JE . : 

For the plaintiff, in anſwer to the objection that Hearle might 
be liable to be ſued for what he had done in the character of 
executor, if the will were ſet aſide, the caſe of Lowe v. Jol- 
| life (e) was relied upon, where one Dovey an executor, who had 
releaſed a legacy given him by. the will, and therefore took no 
beneficial intereſt, was admitted, on a trial at bar, to prove the 
teſtator's ſanity, although he was objected to on the general 


therefore anſwerable to the purchaſor for the title. 

The counſel for the defendant ſaid, that in the caſe of Lowe 
v. Follife, the purchaſer of the chambers was in court at the 
trial, and, upon the objection being made, offered to releaſe to 
Dovey, and that Dovey was only admitted as a witneſs in conſe- 
quence of that offer [I]. | S 
Lord MaxnsF1ELD—This will has been tried three or four 
times, and there have been contradictory verdicts. On the trial, 
in the preſent inſtance, the jury were ſatisfied. But a motion 
has been made for a new trial, not on the merits but on the in- 
competency of a witneſs. When the witneſs was produced, the 
counſel for the plaintiff read his ſurrender of the copyhold eſtate 
left to him by the will, but it was objected, that this ſurrender 
had not been accepted. The witneſs, on being queſtioned, ſaid 
de had acted as executor and that the legatees had received their 
legacies under the will. On this ground alſo, it was contended 


(1] 2z. For according to the report of fe} 4 608; 

te caſe in 1. Blackt. the court thought there (4) Sheph. Touch. p. 307. 

ry no occaſion for the releaſe, /cc. cit. p. (e . R. E. 2 G. 3. ſince reported, 
; 5 \ Blackſe. 368. | . 


900. 


that 


uſed alone, would perhaps have comprehended the whole per- 


ground of his being liable to be ſued for his acts as executor, if 
| the will ſhould be ſet afide, and alſo becauſe he had actually ſold 
a ſet of chambers which had belonged to the teſtator, and was 
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 Hardwicke on a petition for a commiſlion of review, and after. 


that he was 5 dieter becauſe, if the will ſhould be FY aſide, 


bequeſt to the witneſs would certainly have gone to his compe- 


competent witneſs, becauſe he may be ſued for his adminiſtn- 


reaſon for not ſetting the verdict aſide. Beſides, on a new trial, 


CASES: IN EAST ER TERM 


he would be anſwerable for having acted de fon tort. But he 
was not objected to at the trial, as being entitled to the 
reſidue of the perſonal eſtate. Now, on ſuch'a motion as the pre. 
ſent, no objection to a witneſs ſhould be received which was not 
made at the trial. If this new objection had been made en, it 
mi ight perhaps have been ſhewn that there was no reſidue, or a releaſe 
might have been given, Sc. As to the other objections. 1. The 


tency, if he had not parted with his intereſt; but, as he ha 
parted with it, as far as depends upon him, third perſons have 
a right to his teſtimony, and the ſurrenderee ſhall not depriye 
them of it, by refuſing to accept the ſurrender. 2. It is con. 
tended, that, in an action concerning land, an executor is not 4 


tion of the perſonalty. But he certainly has no immediate inte. 
reſt in the action, and I remember its being determined by Lord 


wards by the delegates, that it is no objection to an executor 
teſtimony, that he * be liable to actions as executor de fan 
Zorft. & 20 | | 
WirtLEs Juſtice—It is clear that an executor in truſt may be 
a witneſs. If the teſtator had ſtopped at the word . goods,” the 
legatce would have taken all the reſidue, but the addition of the 
words * plate and cloatbs“ may reſtrain the meaning. But the 
objection on this ground was not made at the trial, which isa 


the witneſs may eftabliſh his competency by releaſing any interel 
he may have in the reſidue. As to the ſurrender, I think i 
operates without the aſſent of the ſurrenderee, and if, on three 
proclamations, the ſurrenderee would not come in to be ad- 
mitted, I think the lord might take advantage of it as a forfeiture. 

Asus TH YJuftice—Every objection of intereſt proceeds on 
the preſumption that it may bias the mind of the witneſs; but 

this preſumption is taken away by proof of his having done all 
in his power to get rid of the intereſt. * 
The rule TEES 
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H18 Was a cls a *g the opinion of the court. 
The cauſe had been tried at the fittings in London (a), 
Alter laſt Hilary Term. — The declaration ſtated, that the defend- 
ut, on the 1 3th of February, 1769, by an inſtrument in wri- 
ting, undertook and promiſed to retain and continue the plaintiff 
to officiate as curate in the pariſh church of St. Ann, Weſtminſter, 
until otherwiſe provided of ſome eccleſiaſtical benefice, unleſs 
by fault by him committed, he ſhould be lawfully removed, and 
to pay him 50 guineas a year during that time; that the plain- 
tiff had not been provided of any other eccleſiaſtical preferment, 
nor lawfully removed, and that the defendant had not, from the 
 faid 13th of February 1769, retained and continued him curate 
of the ſaid church, and permitted him to officiate therein, and 
| had not paid the 50 guineas a year, Cc. —Plea Non afſumſi fm 
The caſe ſtated the inſtrument on which the action was brought, 
| and which is called a Title, which was in theſe words. 

Jo the right Reverend Father in God Richard Lord Biſhop of 
London. Theſe are to certify your Lordſhip, that I Richard 
« Hind, rector of St. Ann, Weſtminſter, in the county of Middle- 
z ſex, and your Lordſhip's dioceſe of London, do hereby nomi- 
„nate and appoint the Reverend Thomas Martyn to perform 
* the office of a curate in my church of St. Ann aforeſaid, and do 
* promiſe to allow him the yearly ſum of 50 guineas, for his 
* maintenance in the ſame, and to continue him to officiate i in 
* my ſaid church until he ſhall be otherwiſe provided with ſome 
* eccleſiaſtical preferment, unleſs, by fault by him committed, 
* he ſhall be lawfully removed from the fame; and 1 hereby 
* ſolemnly declare, that I do not fraudulently give this certifi- 
cate to entitle the ſaid T, bomas Martyn to receive holy orders, 


*according to what is before expreſſed. Witneſs my hand, 
* this 13th day of February 1769, R. Hind.” 


paid the plaintiff his ſalary as curate up to that time. 


(4) By conſent ; ; for the venue was laid in Mica Zleſex. 
Nn | Abou 
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Friday 


Zoth April. 
Ifa rector give 


a perſon a 


title to the 


biſhop by 


which he ap- 


points him 

curate of his 
church, and 
aadertaies to 
continue him 
and pay him 


a ſalary, till 


he fhall be o- 
therwiſe pro- 
vided of ſome 
eccleſiaſtical 
prefer ment, or 
for fault by - 
him committed, 
lawfully re- 
moved, he 
Cannot re- 
move him 
coithout cauſe, 


While he con- 


tinues rector 
of that pariſh, 
and during 
that time the 
curate may 
recover the 


ſalary in an 


action upon 
the title. But 
if the rector 
is bona fide 
preferred to. 
another liv- 


mg, the obli- 


gation ceaſes. 
A reader- 


ſhip is not ec- 


cleft aſtical 


preferment 
. In the 
meaning of 
ſuch a title. 


but with a real intention to employ him in my ſaid church 


The caſe then ſtated, that, on the 6th of July, 1778, the church 
« dt. Ann had become vacant on the defendant's having taken 
other preferment, (vi. the living of Roch dale) and that he had 
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tinued the payment of His ſalary, upon which Martyn brought 
then due; but the queſtion whether he could maintain the aqion 


motion for a new trial, it was looked upon as a matter of in. 
portance, and entirely new, and, after it had been fully arpued 


jf he ordains a perſon who has no curaey or preferment, is him. 
ſelf liable to maintain him. That if any perfon was entitled to 
| ſue the defendant, it was the biſhop. That Martyn was not 


it, was, as to him, without conſideration. That there was no 


to have done, in order to entitle himſelf to the benefit of Hind 


to a curate ; and that, not being licenced, he was certainly te- 


Iſtical preferment, within the meaning of the inſtrument or title. 


- CASES. IN P.ASTER TERM - 


About the year 1776, upon a diſagreement between e 
Martyn, Hind, after giving him fix. months notice to quit the cu. 
racy, had refuſed. to permit Martyn. to officiate, and had diſco. 


an action, in this court, ſimilar to the preſent, on the written in. 
ſtrument above ſet forth, and obtained a verdict for the arrears, 


being brought before the court in Eaſter term 16 Geo. 3. on z 


at the bar, the court took time to conſider. 

The objections made to the action, on that occaſion, were three, 
. It was contended, that the inſtrument did not contain any 
contract between the rector and curate, nor any promiſe from 
the latter to the former. That it was merely an engagement and 
indemnity by the rector to the biſhop, founded on the ſtatute af 
12 Ann. ſtat. 2. cap. 12. and on the canons, by which the biſhop, 


party to the inſtrument, and that the undertaking contained in 


reciprocity of obligation between Hind and him, for that he might 
ceaſe to act as curate whenever he pleaſed. 2. It was ſaid, that 
Martyn had never obtained a regular Iicenfe (which ought to be 
under ſeal) to officiate as a curate, which it was incumbent on hin 


undertaking, ſuppoſing it could be conſidered as an engagement 
to him. That a licence was in the nature of an inveſtiture 


moveable at the pleaſure of the rector, and could not maintain this 
action as curate. Caſes were alſo cited with a view to ſhew that all 
curates are removeable at the pleaſure of the rector, viz. Price . 
Pratt (a), Bott v. Brabalon (5), Attorney-General v. Brere- 
ton (c), Birch v. Wood (d). z. Martyn ſince his nomination to 
the curacy, had been choſen to the readerſhip of the ſame pariſh, 
with a ſalary of 3o/. and it was contended, that this was eccl}- 


That, although many readeribige were ſuch as could be exercikd 


(a) Salary yy. | (c) 2 Pe. 425, 429. 
(6) Ney 15. | (4) 2 Salk. 506. 
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by hymen (according to the account of their duty in Burn () 
ind other writers on the eccleſiaſtical law) this particular reader- 
ſhip had functions belonging to it which could only be performed 
| by aclergyman ; ſuch as aſſiſting in the adminiſtration of the ſa- 
crament. _ SEC OS 
In anſwer 1. to the firſt objection, it was argued, that the title 
was in ſubſtance and effect an engagement with the plaintiff. 
That the words were, I do promiſe to allow him,” not“ I do 
66 promiſe to indemnify you, &c.” That, if the inſtrument had 
deen a deed under ſeal, none but perſons ſtrictly parties to the 
| deed could have maintained an action upon it; but the caſe was 


the preſent. That it had been determined, in the caſe of Dutton 
v. Paole, that, on a promiſe made to one perſon, for the benefit of 
another, an action may be maintained by the perſon for whoſe be- 
nefit the promiſe was made (g). That fifty guineas was more than 
was required by any canon or act of parliament, and therefore if 
an allowance to the extent required by law ſhould be confidered as 
an indemnity to the biſhop, yet a ſalary exceeding that allowance 
could only ariſe from a contract between the rector and curate. 
That the conſideration for the ſalary was the performance of the 
duty. 2. To the ſecond objection it was anſwered, that no part 


formity requires it for Iecturers and preachers, but for ns other 
perſons (); and as to the caſes mentioned to ſhew that all cu- 
ntes are removeable at pleaſure, none of them had eſtabliſhed that 
doctrine. That Birch v. Wood had not gone farther than a rule 
to ſhew cauſe. That the caſe in Bunbury had only decided that a 
curate has not ſuch an intereſt as to be enabled to ſue for tithes ; 
and that in the cafe in Vezey, lord Hardwicke had uſed the ex- 
preſſion of common curates, and applied what he ſaid to them, in 


office. That the general meaning and object of a licence is to 
atteſt the good morals of a clergyman when he goes into a new 
pariih, but that ſuch atteſtation was unneceflary here, as the 


manner, by ordaining the plaintiff, 3. As to the readerſhip be- 
ing an eecleſiaſtical preferment, the account given of the office 
in the writers on the eccleſiaſtical law was relied on; and as it 
«ppeared, that, although in ſome former appointments in this 


\f) Burn Eccl. Law, Title Reader. | M 19. 
4% B. K. M. 29. & M. zo. Car. 2. | 


leg, 3 


pariſh, 


different with regard to a common undertaking in writing, like 


of the canon law makes a licence neceſſary. That the act of uni- 


contradiſtinction to thoſe who have a permanent intereſt in their 


biſhop of the dioceſe had atteſted the fame thing, in as ſtrong a 
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ſhew that the plaintiff was law fully removed for fault by bin 


dence to be given, being of opinion, either that the rector ought 


to remove him, or if he himſelf could remove him on that ac. 


trial, and no objection has been made to it on the argument. But 


| fider the nature of titles to the biſhop. The 3 3d canon of 1603, 1s 


jn the dioceſe ; or ſhall bring to the ſaid biſhop a true and un- 


4 maſter of arts of five years commas + that liveth of his own 


casrs IN EAS TER TERM 


brich, Patt of the duty which the reader unde tsch was t to allt 
in adminiſtering the ſacrament, nothing of that ſort was ſtipu- 
lated for in Martyn s appointment, it was inſiſted, that his office 
as reader was ſuch as a layman might hold and execute as well as 
a clergyman. | 

Afterwards, in the ſame term, rat Ma ANSFIELY deRVered the 
opinion of the court to the following effeck _ . 

Lord MANSFIELpD—At the trial, the defendant attempted o 


committed, and 4 nt evidence to prove the irregularity of the 
plaintiff s life and behaviour; but I would not ſuffer this ei. 6 


to have repreſented his conduct to the biſhop, and applied to him 


count, that he ought to have notified to him the cauſe of his re. 
moval to be his immoral behaviour, which, he had not done. [ 
am ſtill of the ſame opinion, as to that part of the caſe, as at the 


I defire it to be underſtood that this does not imply an opinion 
that the biſhop may not remove a curate, nor even that the rec- 
tor may not, for juſt cauſe, properly notified to the curate. Thok 
points ſtill remain open. As to the ft of the three objections 
made on the part of the defendant, it will be neceſſary to con- 


in the following words: * It hath been long fince provided, by 00 
* many decrees of the ancient fathers, that none ſhall be admit- 
« ted either deacon or prieſt, who had not firſt ſome certain place 
„where he might uſe his function: according to which ex- ti 
* amples, we do .ordain that henceforth no perſon {hall be ad- 
* mitted into holy orders, except he ſhall at that time exhibit to th 
the biſhop of whom he defireth impoſition of hands, a preſen- _ 
5 tation of himſelf, to ſome eccleſiaſtical preferment then void 


% doubted certificate, that either he is Provided of ſome church | 
„ within the faid dioceſe, where he may attend the cure of ſouls, 
* or of ſome miniſter's place vacant, either in the cathedral church 
of that dioceſe, or in ſome other collegiate church therein all 15 
* ſituate, where he may execute his miniſtry; or that he 15 wh 
* fellow, or in right as a fellow; or to be a conduct, or chaplain, 
* in ſome college in Cambridge or Oxford; or except he be. 


4 | 66 charge 
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« charge in either of the univerſities ;. or except, by the biſhop 1779. 
« himſelf that. doth ordain him miniſter, he be ſhortly after to Gy 
be admitted either to ſome benefice, or curateſhip, then void. * 
« And if any biſhop. thall admit any perſon into the miniſtry that F 
| « hath none of theſe titles, as is aforeſaid, then he ſhall keep and RY 
maintain him with. all things neceſſary, till he do prefer him ” 
« to ſome. eccleſiaſtical living: and if the ſaid biſhop ſhall refuſe 
« ſo to do, he ſhall be ſuſpended by the archbiſhop, being aſſiſted 
« with another biſhop, from giving of orders by the ſpace of 2 
« year. (4) It appears from this canon, and from Gib/or's 
commentary upon it, that a pecuniary provifion is not the only 
object of a title, (for a title by. patrimony or penſion is thereby 
conſtructively taken away (4), but that one purpoſe of it is ta 
aſſure the biſhop that the perſon to be ordained has ſome church 
| where he may exerciſe his function. And if, after being certi- 
fed of that fact, the biſhop ordains him, and he is afterwards 
removed, the biſhop is not liable to maintain him. And there- 
fore the biſhop, in this caſe, can have no claim of indemnity _ 
zyainſt the defendant. The title is only a certificate to the 40 
biſhop of the fact that the rector has undertaken to employ him, N j 
to pay him, and to continue him in the curacy till provided in = 
ſome other eccleſiaſtical preferment. It is difficult to conceive I 
how any queſtion could be made on this point, or how a doubt 
could have been entertained in the caſe of Dutton v. Poole, which, 
however, was not near ſo ſtrong as the preſent. As to the ſecond 
objection, the biſhop having ordained the plaintiff on this very 
title, there ſurely cannot be a ſtronger licence. Whether it is. 
luch as would ſatisfy ſome penal ſtatutes, may be a critical queſ- 
tion, but we are of opinion that it does not lie in the defendant's- 
mouth to ſay that Martyn has no licence, when he himſelf has. 
admitted him to act as his curate, and has never before objected 
to him on this account, or given him notice and an opportunity of 
obtaining one in form. With regard to the 74rd point, after the 
folleſt conſideration, we find it impoſſible to ſay, that this reader- 
lip is an eccleſiaſtical preferment. A reader, in the canon law, 
8 always put in oppoſition to a clergyman. It means a perſon 
Who. reads prayers in the morning and afternoon. on week days. 
It is an order in the Romiſh church inferior to a deacon. So it is 
called by Burn (J), and I am informed that, in the Yelſh and 
Cheſter dioceſes, there are laymen who officiate as readers at this. 


05 Burn's Eecleſ. Law, Title Ordirætion, | (4%) Loc. cit. note ( ). 
| ) Eecli Law, Title Ordination. 
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and afterwards to be charged by the churchwardens i in their ac. 


, avoided by the voluntary act of the defendant, but if he had put 


the functions of curate of St. Ann, he was ſtill bound to pay 


entry in that regiſter ; * An order from the archbiſhop to the 


Ca8ns IN RASTER TERM 


© The inſtitution of the 7 in "this pariſh has been logk. 
ed into, and! it ſeems that i it exiſted before 1706. There are ſony 
entries in the pariſh books which require particular duties to be 
performed by the reader, as afliſting 1 in adminiſtering the ſacr;. 
ment, aſſiſting the clerk, Sc. When a certain appropriated fund 
ceaſed, from which the ſalary was payable, the veſtry ordered 
30 l. 2 year to be paid out of what they call comm Non money 


counts., Now, what ſtability i is there in this? The rector may 
refuſe the reader the uſe of the church to read in. The pariſh 
may no longer chooſe to have prayers read on week days, and 
may diſcontinue the falary. We are therefore of opinion thit 
this i is not an eccleſiaſtical preferment within the meaning of the 
undertaking given to the biſhop. 
The rule for a new trial was accordingly diſcharged, and judy. 
ment entered up for the plaintiff, 

The queſtion now, upon the caſe reſerved in the preſent ar- 
tion, was, whether the plaintiff could recover the arrears of his 
falary of 5o guineas, from the time of the defendant” s quitting 
the rectory of St. Ann. 

Cowper argued for the plaintiff—Davenpore for the deen 


dant. 

For the plaintiff it was contented; that the undertaking by 
Hind did not determine by his ceaſing to be rector of St. Am. 
It was a permanent agreement to provide for the plaintiff till he 
ſhould obtain ſome other church preferment. It could not be 


it out of his own power to continue Martyn in the exerciſe of 


him the ſalary. The nature of a title to the biſhop is not a pre- 
carious proviſion, dependent on the will of the perſon who gives 
it, but certain, and only determinable by the miſconduct, or pre- 

ferment, of the perſon to whom it is given. To prove this, ſe- 
veral caſes were referred to in the regiſter of archbiſhop Man- 
chelſea, which are mentioned in Gib/on's Codex, in the commente!) 
on the 33d canon of 1603 (mn), and particularly the following 


« biſhop of St. Aſapb to compel John rector of Golaſield to pi 
the annual ſum of five merks ſterling to Amianus de Goldfeld 


« to whom the ſaid John had given a title for that ſum, until he 


I 
60 Gity. vol. J. Tit. 6. c. 3 


41 ſhould 


IN HE NINETEENTH YEAR OF GEORGE III. 


60 « hould be provided for. Given at Stepney, Kal. Apr. 1303.“ — 


and two orders from the archbiſhop; one, to a biſhop, to pro- 
vide for a clergyman whom he had ordained without a title; and 


another of the like purport, to a biſhop' s executors, to oblige 


them to provide for one who had been ordained without a title. 


For the defendant, it was inſiſted, that every ſentence in the 
inſtrument confined the undertaking to the time of Hind's con- 


tinuance in the rectory of Sf. Ann. It could not bind his ſucceſ- 
ſor, and certainly did not bind him to continue all his life-time 
rector of that pariſh, The conſideration for which the 50 guineas 


| The contract would want mutuality if it extended beyond Hind's 
continuance in the rectory of St. Ann, for he could not com- 
pel the plaintiff to officiate as his curate at Rochdale, his preſent 
living. An engagement to pay 50 guineas, independent of any 
derical functions, would not have been a title upon which the 


biſhop could have ordained the plaintiff. 
Cowper, in reply, obſerved, that the plaintiff was 1 


fendant. 


Lord Marmi There TOR not ſrem to me to be any 
colour whatever for the preſent demand. The queſtion is, what 
ind has undertaken to do. He could not turn the plaintiff out 


for himſelf, or his executors, to maintain him for life, or to con- 
tinue all his own life-time rector of St. Ann. The queſtion here 


0 i not, whether this is a good title or not; althou gh it ſhould ſeem 
ot hat it is. They commonly run in this form, and the curate takes 
of dhe riſque of the rector's quitting the living. A man may give 
l wore permanent title, but the words of this inſtrument clearly 
e- Coonfne the undertaking to the time of Hind's continuing rector 
100 of St. Ann, *© I nominate, Cc.“ to the office of a Meads bl 


ny pariſh of St. Ann, Gc. 
4,000 Poſtea to be delivered to the defendant. 


were to be paid was the performance of the duty of curate. 


at pleaſure, but there is no pretence to ſay that he has undertaken 
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from performing his part of the contract, by the act of the de- 
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Saturday 
Iſt May. 


In a return to 
a mandamus 
to reſtore, if it 
15 ſtated that 


the party was 


removed by 
the corporate 


body at large, 


it is unneceſ- 
ſary to awer 
that the pow- 
er of remov- 
al is veſted in 
them, becauſe 
it is Inciden- 


ral to them, 


unleſs given 
by charter, 
bye-law, Gs. 
to a ſelect 
part.-An ac- 
tion will lie 


for a ſup pre ſſio 


Heri in a re- 
turn, as well 
as for an al- 
legatio falſi. 
— When wil- 
ful non-reſi- 
dence is a 
ground for 
removing a 


corporator, it 
is unneceſſary 
to ſummen 
him previ- 
ouſly to come 
and reſide. 


hitherto, every capital burgeſs, upon his admiſſion into that of- 
fice, had taken an oath for the due execution thereof ; which 


The bis 5201 the wes and bao tile of Lyny 
Rzdis, on the pf oſecution of Francis Fave ;—and 
the Sans againſt; the Sams, on the Proſecution of. 
Jon L. onen : 


HE writs, in theſe caſes, were exiRtly the fame. as in that 


of Mitchell (n). 
Pt n in the caſe of Prancis lows, fer forth ; That 


and Burgeſſes W corporate acht) bad bern immemorialy 
accuſtomed to have a guild-houſe, called the Mooz-hall or 


Guild-hall. That from time, whereof, &c. till the granting 


the letters patent therein after mentioned, and alfo ever fince, ; 
there had been, and ſtil} was, a council of the mayor and bur- : 
geſſes, conſiſting of the mayor and certain other perſons, Who ; 
immemorially, until the granting the letters patent, were called N 
counſellors, and from the time of the granting the letters patent, 
capital burgeſſes, and that immemorially till the letters patent, | : 
the council conſiſted of eleven burgeſſes, inhabiting aud reſiding Wi 
within the borough or the liberties thereof, of whom the mayor { 
was one. That till the letters patent, every counſellor, on his iſ * 
admiſſion into that office, took an oath for the due execution . 


thereof; and from the time of the granting the letters patent 


oath, ſo reſpectively taken, was ſtated in hec verba in the return, 8 
the material part being as follows: cc you ſhall ſwear, that you % 
< ſhall be obedient to the mayor and his ſucceſſors, when and # i 
«© often as the mayor ſhall have occaſion to ſend for you, cither WW 
4 for the affairs of the town, or elſe for to be aiding and aſſiſting x 
«© of him in the court upon the pleading or hearing of any matte! : 
or cauſe depending before him, or for or concerning any other cl, 
_** cauſe for the which the faid mayor ſhall or may, in reſpect of 8 
the office of the mayoralty, have occaſion to hear or uſe your * 
„opinion or counſel, His counſel and his brethrens' you (hall ob- de. 


he common- wealth of this town, and ſhall not diſcloſe, diſ- 


«+ ſerve and keep of and concerning all matters that ſhall be 58 
* muned of in He council-houſe or elſewhere, for the affairs 0 


() Supra, H. 19 C. 3. þ. 79. 


2 .c« coyvel 


IN THE NINETEENTH YEAR OF GEORGE 111. 145 


ce cover or report abroad what ſhall be treated of in the faid 1779. 
« council-houſe, or any particular man's opinion there delivered, © 
8 The KING 
« touching any thing that ſhall there be treated or communed againſt 
« of, touching any the affairs of the ſaid town.” That, till the LrueRacs. 
letters patent, every counſellor, and, ſince, every capital bur- 
els, was accuſtomed to reſide and inhabit, and of right ought 
to have refided and inhabited, within the borough or the liberties 
thereof, to adviſe and aſſiſt the mayor touching the ſtate, 
good rule and government of the borough, and the adminiſtra- 
tion of juſtice within the ſame. That Queen Elizabeth, by let- 
ters patent, of the 26th of June, in the 33d year of her reign, 
did (inter alia ſtated in the return) grant ([7] That there ſhould 
be for ever in the borough a mayor and eleven other burgeſſes 
in number only, out of the burgeſſes of the borough or town 
aforeſaid, to be choſen and conſtituted according to the form in 
the ſaid letters patent thereunder ſpecified, who ſhould be called 
capital burgeſſes (then nominating, as uſual in charters, the 
firſt mayor and eleven capital burgeſſes). The capital burgeſſes 
to continue for life, unleſs in the meantime, for their own bad 
| government in that behalf, they ſhould be removed. That the 
fad mayor and eleven burgeſſes thereby appointed by name, or 
{ne greater part of them, the mayor for the time being one, 
whenever to them, or the greater part of them, it ſhould ſeem 
ht in their ſound prudence and diſcretions, ſhould chooſe, not 
exceeding the number of four other perſons of the inhabitants 
af the borough or town, to be other capital burgeſſes, ſo that 
the other capital burgeſſes, fo to be choſen, together with the 
mayor and the other eleven capital burgeſſes, ſhould not exceed 
the number of ſixteen, to be continued in the office for their 
lives, unleſs, &c. that, as often as the capital burgeſſes, ſo no- 
jet minated, or thereafter to be choſen (i. e. the eleven and four) or 
any of them, ſhould die, or be removed for, &c. then it ſhould. 
be lawful 70 the other capital burgeſſes, being the common coun- 
cl, or the greater part of them, to chooſe one or more of the 
other burgeſſes, in the place or places of ſuch capital burgeſs or 
50 burgeſſes, ſo happening to die, or be removed; and that he or 
ob⸗ they ſo choſen ſhould be a capital burgeſs, or capital burgeſſes, | 
m- 2 like manner as the capital burgeſſes, by the letters patent be- A 
za de conſtituted, were and ſhould be. That whenever a vacancy or . 
di- (eancies ſhould happen, by the death or removal of any of the 1 
bad capital burgeſſes, another or others of the burgeſſes ſhould . 
de elected a capital burgeſs, or capital burgeſſes, by the reſt of the 
r council, 


246 
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Fane, on the 29th of Auguſt 1774, was elected a capital burgeß, 
and afterwards, on the ſame day, took the oath above ſpecified. 
That he had not, at any time ſince bis election, inhabited or rejited 


burgeſſes ſo happening to die, or be removed. That the capital 
burgeſſes, ſo from time to time to be choſen, ſhould take their 
oaths before the mayor, and the reſt. of the capital burgeſſes, or the 
greater part of them, well and faithfully to execute their office, 
That, by the (aid letters patent, the queen granted. to the mayor 
and capital burgeſſes, and their ſucceſſors, that it. ſhould. be lawfy 


the borough or town, commonly called the Moot-ball, and that 
the ſaid mayor and capital bur geſſes, the common council of the 


time being, as often as to them it ſhould. ſeem neceſſary, ſhould 


cation of the ſame mayor and capital burgeſſes, or the preater 


by the ſaid letters patent remaining on record, might more fully 


tent, in the ſeveral matters in the return ſpecified, and from that 
time had acted under and conformed thereto®, and that, ever fince, 


ever ſince inhabited and reſided with bis family in places out of, ard 
at a great diſtance from the ſaid borough, and the liberties there, 


the ory of his office, and according to the ſaid oath, he aug 


ira. 
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council, or: the greater part of them, in the place of ſuch capita 


for them, to keep or appoint a guild or council. houſe, within 


borough or town aforeſaid,, or the greater part of them for the 
and might convoke and hold in the ſaid houſe, a certain como- 


part of them, and in the ſame convocation ſhould. and might 
treat, Sc. of the ſtatutes, acts, articles, and ordinances touch- 

ing the borough or town, and the good rule, ſtate and govern | 
ment thereof, according to the tenor of the ſaid letters patent, 


appear [7]. ) That the mayor and burgeſſes accepted the letters pa- 


the council had conſiſted, and of right ought to conſiſt, of the map 
and the capital burgeſſes of the borough jor the time being *. That 


within the borough, or the liberties thereof, but on the contrary, hat 


and had during all that time voluntarily, without good occaſion, ab- 
ſented himſelf from the borough, and from the duty of the office 
of a capital burgeſs ; and that by his non-refidence, and his volun- 
tary abſence from the borough, and the duty of his office, he did, 
during all the time of his being a capital burgeſs, wilfully negled 
and omit the duty and execution of his office, and deprive the mayo! 
and burgeſſes, of that counſel, and aſſiſtance and advice, which by 


[7] There was the fame recital with that © This ſentence (printed between ku 
included in this parentheſis in the return to | aſteriſks) was not in the return in ts cat 
the mandamus to reſtore Arte Raymond. of Arthur Raymond. 
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to have given. That at a meeting or convocation of the mayor 1779. 
and burgeſſes, held according to the immemorial cuſtom and uſage of FX. 
the borough, at the Moot-ball, or Guild-hall, on the 3 i ſt of Auguſt, again 
1778, Jobn Coade, one of the capital burgeſſes, exhibited cer- . 
nin articles of complaint, Sc. againſt Fare (In the fame form, 
and with the ſame omiſſion (but which was now taken as 
amended (as in the return to the mandamus of the Hon. Henry 
Fane (a), except that here the only charge was non-refidence 
ind conſequent negle of duty, and the conviction was ſtated 
to be only on the fourth article of the complaint. ) That 
z copy of the articles, and a ſummons to appear at the next 
meeting, or convocation of the mayor and burgeſſes then ap- 
pointed to be held at the Guz/d-hall, on the 14th of Septem- 
ber next, and anſwer the ſaid articles, and ſhew cauſe why he 
hould not be removed and diſplaced, were ordered to be, and 
afterwards on the 31ſt of Auguſt, 1778, were, ſerved on Fane. 
That, in purſuance of an order made at the ſaid meeting or con- 
vocation, held on the gift of August, 1778, all the burgeſſes 
of the borough, within the reach of ſummons, were afterwards, 
and before the holding of the next meeting, duly ſummon- 
ed to appear at the ſaid next meeting or convocation, to 
treat, adviſe, conſult and determine, touching the removal and 
diſcharging of Fane from the office of a capital burgeſs, for 
the cauſes and miſdemeanors mentioned and contained in the ſaid 
articles. That on the 14th of September, a meeting of the mayor 
and burgeſſes was, according to the ſaid laſt- mentioned ſum- 
mons and notice, held at the Guild- Hall aforeſaid, for the purpoſe 
aoreſaid, amongſt other buſineſs, and that Fane appeared. That 
by his conſent, the meeting was adjourned to the next day. 
That on the next day, a meeting or convocation of the mayor 
nd burgeſſes aforeſaid was, according to and in purſuance of the 
ad adjournment, held at the Guild-Ball. That Fane alſo ap- 
peared at the adjourned meeting, and it was there adjudged, 
that he was guilty of the non-reſidence, abſences, contempts, 
deglects, breaches of duty, miſbehaviour and other miſdemeanors. 
ad things objected and charged againſt him in and by the fourth 
if the faid articles of complaint, That he had not ſhewn any. 
Jut cauſe why he ſhould not be removed from his office. That 
lie Mayor and the reſt of the burgeſſes holding the meeting. 
ad reſolved that for the non-re/idence,, abſences, &c, whereof 
lt had been adjudged guilty, he ought to be removed, and did: 
lien and there remove him. That he had not afterwards been 


(a) Supra p. 130. 
elected, 
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Mr. Ryoke. and Mr. Laurence (o); but I was not in cout. 
Afterwards the caſe of Fane was argued. by the ſame gentleme 


Ling v. Richardſon (p) a cuſtom. to hold the meeting was al. 


elected, admitted, fworm in; or reſtored; and that for theſe gez 
ſons, they could not reſtore him, or czuſe him to be reſtored. 


quire ſo great certainty as returns. Unleſs it can be ſtated as gene- 


this meeting was not legal. —2. The right in the corporation at 
large to disfranchiſe their members, is not averred. The return 
may be all true, and yet the proſecutor may have been unjuſt) 
removed. This deprives him of any remedy by traverſe, or ac. 


2 Hawk. Pe. Cr. C. 2%. J 57. & J 119, 123, 126, where it | 


CASES IN EASTER TERM 


In the caſe of Luther, the return was, in every material par, 
exactly like that in the cafe of Fane. The validity of the n. 
turn in the caſe of Luther, was argued before that in gu 
eaſe of Pane, (Lord MANSFIELD: being, I believe, abſent,) h 


on this day. 
Rooks, againſt the ſufficiency of the return—T hall make 
three objections to this return. 1. Beeauſe it does not ſtate thy 
the meeting, which disfranchiſed Fane, was held by any right ot 
cuſtom. 2. It does not aver that the corporation at large had 
an authority to disfranchiſe. 3. It does not ſtate that they 
had a right to disfranchiſe for the reaſons for which they hay 
removed the profecutor.—1. It is not ſtated that the meeting, 
when the disfranchiſement was pronounced, was held by cul. 
tom or charter ; and one, or the other, is neceſſary to warrant 
a mayor in calling a corporate aſſembly. In. the caſe of the 


ledged in the plea to the quo. warranto, although pleas do not r. 


ral law, that a mayor can call corporate aſſemblies at his pleaſure, 


tion. The fame ſtrictneſs is required, and the fame principle 
govern, in returns to writs of mandamus, as in indictments, 0 
returns to writs of habeas corpus, Rex v. Hutchinſon mayor of 
Carliſie, 8 Mod. (9), where it is faid on the margin (7), that f- 
turns to mandamus require even greater certainty than indict- 
ments, becauſe they cannot be traverſed (that is, at common 
law). Now, in the caſe of indictments, bey are bad where! 
all the facts ſtated may be true, and yet the party innocent 


laid down that the caption of an inditment muſt ſhew that the 
indictment was taken before a competent juriſdiction, and that 
the jurors had authority to find it. In returns to writs of habes 


(e) On Saturday 24th April. | (7). M. 9 G. 1722. 8 Mod. 99- 
(2) E. 31 G. 2. 1 Burr. 517. (2) Lid. 101. 
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corpus, an expreſs and certain cauſe of committment muſt be ſet 1779. 
forth; for the court will intend every thing againſt the perſon — 
making the return, Deyzon's caſe (r), and 1 Salk. 350, 5 Mod. 5 ꝗ 
84. But it will be ſaid, that a power of amotion is incident to Tyus? gow 
every. corporation, and therefore it need not be ſtated. What 

is meant by incident? If it means that it zece/arily belongs to 

the corporation at large, I deny at. In Lord Coke's time, it was 

held that a corporation had not the power of amotion, unleſs 

by cuſtom or charter. However, that doctrine has been over- 

ruled fince, in Bruce's caſe (g), and in the King v. Richard- 

a: (t), and I admit that corporations have a power to disfran- 

chiſe. But cuſtom, charters, or bye-laws, may reſtrain that power 

to a part. If they are ſilent, it is veſted in the whole body. The 

queſtion therefore comes to be, how far it is neceſſary to ſtate legal 
preſumptions. They only ſtand, till the contrary is proved. If 

it is competent to encounter ſuch legal preſumptions, a return 

ought to ſtate ſomething which will enable the oppoſite party 

to contradict what the general preſumption would eſtabliſh. But, 

on this record, it is impoſſible for us to deny the right in the 

body at large. It ought to have been expreſsly alledged. In 
indictments for not repairing highways, or bridges, although 

the inhabitants at large are bound, at common law, to repair, yet 

it is always charged that they are liable, to let in a plea that they 

ae not, but that particular perſons are. (BULLER Fuftice—* You 

cannot traverſe that averment in the inditment.”)—This 

caſe muſt be conſidered as independent of the ſtatute of Queen 

Anne (u), for that a& was intended ſolely for the benefit of 

perſons ſuing out writs of mandamus, and not to take away the 

fitneſs which the common law required in returns, Rex v. Mayor 

ef Lynn (v), and 2 Burr. 73 3- 7413 and the certainty neceſſary 

at common law is eſtabliſhed by Bagg's caſe (ww), in Rex v. Clap- 

bam (), and in Rex v. Mayor of Abingdon (z). As to precedents, 

there is not one which does not aver a right to disfranchiſe, 

except that in Bagg's caſe, and it has never been ſaid that the 

teturn in that caſe could be ſupported. No inconvenience can 

ariſe from obliging the party to put this right on the record, 

Whereas there will be great inconvenience the other way, as it 

will enable a mayor to throw the whole corporation into confu- 

lion, without any danger to himſelf.—3. Suppoſing the power 


(r) Moore 840. | (») H. 11 C. 2. Audi. 105. 

0) 2 Str. 819. (w) 11 Co. 936. 

0 1 Burr. 5 39. 0) H. 22 C23 Car. 2. 1 Veatr. 111. 
{a) 9 An, c. 20, * (z) E. 12. V. z. 2 Salk. 432. 
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I muſt rely on the principles. laid down by your Lordſhip, 


according to the doctrine in Rex v. The Mayer of Doncafer (0, 
and in The City of Exeter v. Glyde (d). 


power to remove as incident to the corporation at large has been 


CASES IN EASTER TERM 


of amotion to be in the corporation at large, they . not 
ſhewn a right to disfranchiſe for the cauſe for which this pro. 
fecutor has been removed. They do not ſtate that they ever 
gave him notice to come in and reſide. They only ſay that he 
was non-reſident, at and ſince the time of his election, but no 
inſtance of any particular abſence is ſpecified. On this point, 


in the caſes of Rex v. Richardſon (a), and Rex v. The Mayor 95 
Liverpool (3). It is charged generally that Fane aui Fully ab- 
ſented himſelf, but no particular inſtance of diſobedience to any 
ſummons to attend is ſet out, which ought to have been done, 


Lawrence, for the defendants — 1. If the corporation had a 
power to amove, and yet could not aſſemble for that purpoſe, 
that power would be nugatory. In the caſe of The King v. Rich. 
ardſon, the ground of amotion was non-attendance at corporate 
meetings, and therefore it was neceffary to ſtate the right to hold 
thoſe mectings.—2. In all the former caſes, they have founded 
the right on charter or cuſtom. This is the firſt in which the 


relied upon, and therefore it is not to be judged of ſtrictly by 
former precedents. But that fuch a power is, at common law, in- 
cidental to every corporation, is clearly eſtabliſhed by Lord 
Bruce's caſe, and by that of the King v. Richardſon. Every com- 
mon law right will be taken notice of by the court. The buli- 
[neſs of pleading is to ſet forth the facts, not to draw inferences 
of law. Certainty to a common intent is all that is required in 
returns, and that not, as has been argued, to enable the other party 
to bring an action for a falſe return, but for the information of 
the court, as was held in Rex v. The Mayor of Abingdon, (2). 
This is reſembled to the caſe of indictments and returns b 
writs of habeas corpus. But, as to indictments, the record 
muſt ſhew before whom they were found, and by what ut} 
tried, becauſe thoſe are facts; but it is never ſet forth that 
the grand jury had power to find the indictment, or that the 
judge had authority to try it, becauſe thoſe concluſions in Jaw 
are made by the court. So, in returns to writs of habeas corpus, 
if the power of commitment is at common law, 1t 1s never ſtated 


in the return. Thus in the caſe of Croſby Lord Mayor of Lui. 


(a) 1 Parr. 540. (4) T. 3 V. M. 4 Md. 33. 
(5) H. 32 G. 2. 2 Burr. 731. (e) 1 Ld. Raym. 559, 560. 
(c) M. 3 G. 2. 2 14. Raym. 1504. | | 


4 


IN THE NINETEENTH YEAR OF GEORGE III. 151 


Ian (e), the power of the Speaker of the Houſe of Commons was 1779. 
not alledged. In an indictment againſt a gaoler for an eſcape, 1 
there is no occaſion to aver that he was bound by the duty of his againf 
office not to ſuffer his priſoner to eſcape. So in an indictment LrusRzc, 
for not performing ſtatute-labour on the highways, the autho- 

rity of the overſeers to appoint the work need not be alledged, 

Rex v. Boyall (F). The reaſon why, in an indictment for not 

repairing a road, it is ſtated that the inhabitants ought to repair, 

is to give an opportunity of introducing the name or deſcription 

of the defendants, for the purpoſe of ſhewing who are the offend- 

ers; but if that were done in any other way, it would be ſuffi- 

cient, It is not neceſſary to follow the common form of words. 
Indictments for perjury are the only inſtances i in which a legal 
authority is uſually ſet forth. But that has only been the practice 

fnce the ſtatute of 2 Geo. 2. (g). The precedents before 

that period do not contain 1 an averment, Co. Ent. 363. 368, 

Fremayne 136. 144. 147. 157. It is ſaid that whateyer was ne- 
ceſſary to be ſtated before the ſtatute of Queen Anne, is ſtill ne- 
ceſſary. This I admit. But then all the precedents of returns 
before that ſtatute, were alſo prior to Bruce's caſe, when the ge- 
real power of corporations at large was firſt ſettled, and, till then, 

it was thought neceſſary to ſtate the power, it not being conlider- 
| ed as incidental. It is ſaid the facts here alledged may be all 
true, and yet the party unjuſtly removed, and that he will have 
no remedy. But if the corporation haye not the power of amo- 
tion, he ſtill remains a capital burgeſs. If the right were not in 

the corporation at large, he might have ſuggeſted in his writ, that 
| it was in a ſelect part, and that he had been amoved by the whole 
body, and then the return muſt have denied the right to be in the 
elect part. As the ſuggeſtion of falſe facts is a ground for an 
action, ſo is the ſuppreſſion of true facts. Thus, ſuppoſe there 
were two charters, one giving (with other privileges) a power of 
motion to a ſelect part of a corporation, another, of a later date, 
confirming the other as to every thing elſe, but reſtoring the 
right of amotion to the body at large. If a mandamus in ſuch a 
caſe were to ſtate a removal by the ſelect part, and the return 
Were to ſet forth the old charter only, all the facts in that 
return would be true, yet certainly an action on the caſe 

might be maintained for the deceit.—3. A ſtronger caſe of wilful 
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v. The Corporation of Wells (m), a determined neglect, or wilful 


either to the whole body, or any ſelect part. In ſuch a caſe the 


to have reſided ſince his election. In Ricbardſon s caſe, the offence 


the adminiſtration of juſtice, the officer is liable to forfeiture for 


quite leaves the borough, and goes and reſides in another place, 


CASES IN EASTER TERM 


abſence cannot be ſtated, for the proſecutor is alledged never to 


was the non-attendance at particular courts, of which he might 
not have had notice; and therefore it was neceſſary to ſet forth 
that due notice had been given. But I conceive that, by law, 2 
capital burgeſs is obliged to reſide, and that in ſuch caſe non-reſi. 
dence, without any ſummons to attend, is a forfeiture. In Lord 
Shrewsbury's caſe (5), it is held, that where an office concerns 


non-attendance, or non-uſer, and that he is bound to attend with- 
out any demand or requeſt. In Glyde's caſe (i), non- reſidence is 
ſtated to be a forfeiture of the office of alderman. In Vaughan v. 
Lewis (Y), Lord Holt ſays, that a clauſe in a particular charter, 
making non- reſidence a forfeiture, was only declaratory of the 
common law, for that non- reſidence was by law good cauſe to 
remove a member of a corporation (/). In the caſe of the King 


refuſal, is held to be a ground of forfeiture ; and non-reſfidence is 
the moſt glaring neglect of any; and in the caſe of The Queen v, 
Truebody (n), it was expreſsly decided, that if a capital burgeſs 


it is a ſufficient ground for turning him out, and that there is no 
need of ſummoning him before he is removed, becauſe he ha 
abdicated the borough. But if this return were bad, the court 


would not grant a peremptory mandamus, when it appears that Wh 
the proſecutor has deſerted the corporation, Rex. v. The Mayr Ws 
of Newcaſtle cited in Rex v. Richardſon (0). INC, 

Lord MANSPIEID— The only queſtion is, Whether, taking 0 2 
the law as clearly eſtabliſhed, that the power of amotion is inci- thy 
dent to a corporation, this would have been a ſufficient return hl 
before the ſtatute of Queen Anne; for I take it to be ſettled ; that ay 
the ſame certainty is required now, as before that ſtatute, though Is 
I think at firſt it might have been otherwiſe determined, becauſe 


the reaſon was not the ſame. The great objection made to this 
return is, that the defendants have not ſet out that the body at 
large has the power. They have ſet out the charter, and we muſt 
take it to be as ſtated, and there is no ſpecial power thereby give! 


(>) . Ja. 1.9 Co. 50. | — . S (mn) H. 7 . 4. 4 Furr. 1999. 
Li) 4 Mod. 36. T (#) E. 5 Ann. 2. Ld. Raym. 1275. 

(4) E. 4. V. & M. Cartb. 227. (s) 1 Burr. 530, 534. 

(/) Carib. 229. | 
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| charter making them a corporation, the law implies the right to 
-emove to be in the whole body. The charter leaves it to the 
ale of law, It is ſaid, there may be ſome other charter or bye- 
law to the contrary. But is it neceſſary to ſtate every poſſible 
negative, —As, that there is no other charter, no bye-law, Sc.? I 
think it is not. If there were another charter or bye-law reſtraining 
the power, and that were not ſet out, can there be a doubt but 
an action would lie? That would be miſleading the court. 
Wherever there is a ſuppreſſion of truth, and the party is thereby 
injured, be may maintain an action. As to the cauſe of removal, 
it is ſet out in expreſs words, vix. a general non-reſidence. But 
if the corporation has the power to remove, they mult have power 
to hold a meeting for that purpoſe, and that, being incident to 
the other, need not be ſet out. It is not true that you are to pre- 
ſume every thing againſt a return. You are not to preſume for 
or againſt 1t. Jn 

WILLESs and ASHHURT, Juſtices, of the ſame opinion. 

BUuLLER Juftice—l will take the firſt and third objections to- 


reidence being expreſsly ſtated as the ground of amotion, it was 
not neceſſary to give notice to come and reſide, for if a member 
of a corporation ought by his office to reſide, he is bound to know 
the law ; and where there is a right to remove, there muſt be a 


Whether it was neceſſary to ſtate that the power of amotion 


ncident to the whole body, if not reſtrained by an expreſs grant 
to a ſelect part. It is alſo admitted, that, if it had been ſtated, 


that this return may be true in evety thing, and yet the party be 
entitled to be reſtored, and that he has no opportunity of traverſ- 
ing the right, or bringing an action for a falſe return. 1 agree 
that in theſe returns the ſame certainty is required as in indict- 


inguiſhed certainty in pleading into three forts. 1. Certain- 
to a common intent, which is ſufficient in a plea in bar; 


ns, Cc. and ſo in indictments; 3. To a certain intent in 
Ws particular, vchich 18 neceſſary in eſtoppels. The ſecond of 
A forts is all that is requiſite here, and I take it to mean 
_ 
(e * Sc . { . 
an, without recurring to e facts, which do not appear. 
| „N Before 
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gether; and, with regard to them, I think that a general non- 


fight to aſſemble for that purpoſe. As to the great queſtion, 


vas in the body at large, it has been admitted, that it is, by law, 


it would not have been neceſſary to prove it. But it is inſiſted, 


ments, or returns to writs of habeas corpus. Lord Coke has diſ- 


2. Certainty to a certain intent in general, as in counts, replica- 


at, upon a fair and reaſonable conſtruction, may be called 


15 
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which muſt be done for the purpoſe of informing the Court, 


is now ſettled to be matter of law, that, prima ſacie, the power of 


certain on the face of it, hat is ſufficient, and the court cannot 


| nized to be law by this court not many years ago, in a caſe from 


| es! to the opinion of the court upon that objection (9). 


EASES IN EA STE R TE RN 


Before the caſes af Bruce and Rea it was: thought neceſſin 
to ſtate the power in the corporation at large, becauſe it was nt 
then conſidered as incident to them. It is one of the firſt prin. 
ciples of pleading, that you have only occaſion to- ſtate facts; 


whoſe duty it is to declare the Jaw ariſing upon thoſe facts, and 
to apprize the oppoſite party of what is meant to be proyeg, 
in order to give him an opportunity to anſwer or traverſe it. | 


amotion is in the body at large. Being matter of law, it is nat 
traverſable. But the preſent proſecutor may now reply, that the 
power is not according to the general law in this caſe, but in; 
ſelect body, which may then be tried by a jury. If the return be 


intend facts inconſiſtent with it, for the purpoſe of making it 
bad. We muſt conſider the charter as truly ſtated, becauſe no- 
thing appears to contradict it; and if ſo, the law ſays, that, by 
ſuch a charter, the corporation at large have the power of :mo- 
tion, If preſumptions were to be allowed, certainty in every 
particular would be neceſſary, and no man could draw a valid 
and ſufficient return. If the power of amotion is in this plice 
in a ſelect part, and the preſent return is bad on that account, | 
am clear that an action will lie. I ſay, if it is bad on that a- 
count, becauſe it does not neceſſarily follow that it is bad. The 
contrary was held in Braithwaite's cafe (p), which was recog- 


the borough of Leiceſter. Braithwaite's caſe alſo proves, I. that, 
although a return be true in words, yet, if it is falſe in ſubſtance, 
an action will lie, and, 2. that preſumption and intendment, 
as far as they go, muſt be in favour of returns, not againſt them. 
If, in this borough, the power is given to a lelect part by the 
charter or otherwiſe, the court is impoſed upon, and the ptoſe- 
cutor injured; and it would be a very proper ſubject for an 
action. 

The court pronounced judgment in favour of the return, both 
in the caſe of Francis Foneand in that of Luther; but, upon tie 
tugoetiion of the Soltcator- General that another objection, Which 
was afterwards argued in the caſe of Arthur Raymond, applied 
alſo to thele wo (as well as to ſeveral others) they were all left 


(2) E. 21 Car. 2. 1 Fentr. 19. (00 Infra. 
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Als or and another againf Pa ox. 
5 HIS was a ſpecial caſe reſerved for the opinion of the 
1 court. The action, which was debt upon a bond, was tried 
before BULLER: Juſtice, at Guildhall, at the fittings after Hilary 
Term, 19 Geo. 3.— 1 he declaration ſtated, That the defendant, 
on the 17th. of June, 1772, by his writing obligatory, acknow- 
Jedged himſelf to be bound unto William Naſh, in his lifetime, 
| by the deſcription of the Lord Mayor of the city of London, Sir 
Robert Ladbroke, in his lifetime, and Robert Al/op, Eſq; (one of 
the plaintiffs). by the deſcription of the two ſenior Aldermen of 
the ſaid city, Sir James Eyre, Knight, the other plaintiff, by the 
deſcription of the Recorder, of the ſaid city, Sir Stephen T heodore 
Janſſen, Bart. in his lifetime, by the deſcription of the Chamber- 
lain of the ſaid city, in 2001. to be paid to the ſaid obligees, 
| when. the defendant ſhould, be thereunto requeſted, and that, 
| though often requeſted, he had not paid the ſame, or any part 
thereof, to the ſaid obligees, or any of them, in the lifetime of 
Naſh, Ladbroke and Janſſen, nor to the plaintiffs, or either of 
b them, ſince the death of the ſaid Naſh, Ladbrooke and Fanſſen,— 
10 this declaration the defendant pleaded, generally, that, after 
making the bond, and before the action brought, he became a 
bankrupt within the meaning of the ſtatutes made againſt bank- 


fore the time when he ſo became a bankrupt; and concluded to 
the country.—The caſe ſtated, That a commiſſion of bankruptcy 
ſued againſt the defendant on the 5th of September, 1776, and 
that he afterwards obtained his certificate, which was allowed 
by the Chancellor on the 1ſt of May 1777. It then ſet forth 
the bond on which the action was brought, and the condition. 
The bond appeared to be a joint and ſeveral bond by James 
dage Thomas Lawrence, the defendant Price, and Benjamin Ivory. 
The condition recited, 1. That Samuel Wilſon, late of Hatton 
Garden, in the county of Midd/ejex, Eſq; deceaſed, by his laſt 
Wil and teſtament, bearing date the 27th of October 17796, di- 
«ted, that his executors ſhovld pay the ſum of 20,000/. if the 


"Mount of ſuch reſidue, to the Chamberlain of London, for the 


4 


rupts, or one of them, and that the cauſe of action accrued be- 
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the plaintiff 
may give the 
condition of 


the bond on 


which the 
action is 
brought in 
evidence, to 
ſhew that he 
15 not barred. 
by the cer-. 
tificate.— If a 
bond by a 
principal and 
ſurety has not 
been forfeit- 


ed before the 


bankruptcy 
of the ſurety, 
the debt can- 
not be proved 
under þzs 
commitlion, 
and he may 
be ſued upon 
it, after he 
has obtained 
his certificate. 


idue of his eſtate ſhould amount to that ſum, or, if not, the 


ume being, to whom, together with the Lord Mayor, the two 


ienior 


' 
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mitted the management thereof, for the uſe and intent that the 


whom any of the ſaid money ſhould be ſo lent, ſhould, for the 


tions therein particularly mentioned. 2. That Braſs Creihy, 


Robert Alſop, Eſq; the late and then two ſenior Aldermen, Janes 
Eyre, Eſq; the late and then Recorder, and Sir Stephen Theodore 


| aſſets of the teſtator then come to their hands, 10,000/, in part 


the bond ſhould be void, if, I, the ſaid James Sage Thomas Latt- 


CASES IN EASTER TERM 


ſenior Aldermen, _ the . for Ka time being, . com. 


ſaid 20,0001, or the amount of ſuch reſidue, ſhould be a perpe. 
tual fund, to be lent to young men who have ſet up one year, 
or not more than two, in ſome trade or manufacture in the City 
of London, or within three miles thereof, and who could vive | 
ſatisfactory ſecurity for the repayment of the money ſo to be lent 
to them; and his will was, that no more than 3oo/, nor leſs than 
1 00/, ſhould be lent to any perſon or perſons in copartnerſhip, 
nor for any longer term than five years, and that every perſon to 


firſt year, pay 1 per cent. and for the remainder of the time while 
he ſhould keep the principal, 2 per cent. per annum; and 
that the borrower ſhould pay the intereſt half-yearly to the {aid 
Chamberlain of London, under certain limitations and reſtric- 


Eſq; the late Lord | Mayor, Sir Robert Ladbroke, Knight, and 


Janſſen, Bart. the late and then Chamberlain, having accepted 


of the truſts ſo repoſed in them, the executors had, ſometime 
before, paid to the ſaid Sir Stephen Theodore Fanſſen out of the 


of the 20, oool. which ſum of 10,000/. had ſince been applied 
and diſpoſed of according to the uſes and directions in the fad 
will. 3. That the executors had paid out of aſſets of the tel- 
tator, ſince come to their hands, the further ſum of 10,000! 
4. That the ſaid James Sage Thomas Lawrence (the borrower 
and firſt obligee in the bond), who had been ſet up fifteen 
months in the trade of a watch-caſe-maker, in the pariſh of &. 
FJobn, Clerkenwell, in the county of Middleſex, had applied to 
the truſtees for the loan of 100/, part of the remainder of the ſaid 
truſt-money, for the time, and upon the terms, in the ſaid wil 
mentioned. 5. That the truſtees, being ſatisfied from the beit 
information they could obtain, that the ſaid James Sage Thomas 
Lawrence was, according to the directions and meaning of the 


will, a proper and deſerving perſon to have the benefit of part Th 
of the {aid truſt- money, had, that day, advanced and lent hin 5 
1007. part thereof, for the term of five years, if he ſhould fo long NY 
live, on the terms and conditions in the {aid will recited, and there- 1 
in after limited and appointed. The condition then declared that W 


= relies 
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unce, his executors and adminiſtrators, ſhould pay the intereſt 
(in the manner above mentioned); and if, 2. the faid James 
Sage Thomas Lawrence, his executors or adminiſtrators, ſhould, 
within twenty days after the expiration of five years, in caſe he 
Should ſo long live and enjoy the benefit of the loan, repay, or 
cauſe to be repaid, to the Chamberlain of the city for the time 
being, on account of the truſt, the ſaid principal ſum of 100/; 
and if, 3. (in caſe the ſaid James Sage Thomas Lawrence ſhould | 
die before the expiration of the five years) his executors or ad- 
miniſtrators ſhould, within three months after his death, repay 
the principal i in like manner, together with all intereſt that ſhould 
be then due; and if, 4. (in caſe the ſaid James Sage Thomas 
Lawrence, or both or either of his ſureties, within the five years, 
| or before the principal ſhould be repaid, ſhould remove from 
their then preſent or future place of abode, or in caſe the ſaid 
| Thomas Price (the defendant) or Benjamin Ivory, or either of 
them, ſhould, within the time aforeſaid, die, or become bank- 


James Sage Thomas Lawrence ſhould; within a month after 


| compoſitions, give notice thereof in writing to the clerk of the 
truſt for the time being, and alſo, if required ſo to do, within 
| one month after notice ſhould be given to him for that purpoſe, 
by the ſaid clerk for the time being, nominate one or two other 
good and ſufficient ſurety or ſureties, to be approved of by the 
truſtees for the time being, in the room of him or them ſo re- 
moving, dying, becoming bankrupt, or inſolvent, or compound- 
ing his or their debts, and ſhould alſo, with ſuch new ſurety or 
lureties, enter into a new bond to the truſtees for the time being, 
and fo toties quoties. 


This was all that was ſtated in the caſe ; but it was admitted 


forfeited by the breach of any of the ſtipulations in the condition, 
till after the bankruptcy, viz. not till the 7th of July, 177%. 
Davenport for the plaintiffs—Morgan for the defendant.— 
The caſe was argued on Friday, the zoth of April. 

Two queſtions were made. 1. Whether the plaintiff TT 


cord. 2. Whether, if he could, this was not ſuch a debt be- 
ore the forfeiture, as might have been proved under the com- 
8 815 Cooper, who was of counſel for the defendant at 
the trial, had objected to the reading of the bond and condition 
8 * by 


rupt, or inſolvent, or compound with their creditors), the ſaid 


ſuch, or any, or either of ſuch-removals, deaths, inſolvencies, or 


at the trial, and on the argument, that the bond had not been 


wal himſelf of the condition, as he had not put it upon the 


1. Wherever, by an act of parliament, a defendant is permitted 


demand. Pleas of bankruptcy (ſuch as the preſent) under the 


bond could not (as he cannot ftill in any other inſtance} 


ſetting forth the condition. By this means, an opportunity 
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by the plaintiffs, and: to their being inſerted in the caſe, becauge 

the bond, as ſtated in the declaration, was admitted by the ples, 

and not put in iſſue. Buzrsr Fuffice, on the argument, laid, 
that he had thought Cowper was right in his objection, bu 

that he had permitted them to be ſtated. in the caſe from de. 

ference to the gentlemen (the Solicitor-General, Dunning an 

Davenport) who were of counſel for the plaintiffs. 

Davenport, on the part of the plaintiffs, argued as follows; — 


to plead generally, and give the ſpecial matter of his defence in 
evidence, the privilege is reciprocal, and the plaintiff may alſo 
give all ſpecial matters in evidence, whieh tend to ſupport his 


ſtatute of 5 Geo. 2. (r), always conclude to the country. This 
is the ſettled form, which has been uſed ever ſince the paſſing 
of the act; and there is no example of ſuch a plea being demur- 
red to for not. concluding, with a verification. This being the 
proper concluſion. of the plea, it was impoſſible for the plaintif 
to reply, and ſo put the condition. on the record, and therefore 
the only method in which they could ſhew the nature of the debt, 
and that the bond was not abſolute, was by producing it in eri- 
dence.—In the caſe of Thornton v. Dallas (s) indeed he ſaid that 
he had, to a plea of bankruptcy which concluded to the coun- 
try, replied the ſpecial matter, in onder to put the queſtion in 
the cauſe upon the record ; but that, if the replication had been 
demurred to, he muſt have withdrawn it, and given the ſpecial 
matter 1n evidence. Before the ſtatute of 5 Geo. 2. the caſe was 
otherwiſe. The defendant then was obliged to ſet forth in hi 
plea, the trading, the act of bankruptcy, the petitioning cte- 
ditors debt, Sc. as was determined in the caſe of Tull v. 
Sparkes (t), and, to ſuch a ſpecial plea, it was in the plaintiff's 
power to reply the ſpecial matter. Beſides, in the caſes of bank- 
ruptcy, before the ſtatute, the defendant in an action on 4 


plead any matter whatever in diſcharge of the bond, without 


was given to the plaintiff to avail himſelf of the condition, and 
it can never have been the intention of the ſtatute to deprive him 
of that advantage, which, would be the caſe now, if he could 


60 C. 30. § 7. (d) B. R. M. 2 Geo. 2. 2 Ld, Ray 1546 
(s) Szpra, M. 19 Gee. 3. P. 46. . | 
. not 
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not give it in evidence. 2. As to the merits, this 1s not, as 
againſt the ſureties, debitum in preſent, ſolvendum in futuro. It 
was not certain, at-the time of the bankruptcy, that ever the de- 
| -ndant would be liable to the debt. It is not therefore a debt 
within the ſtatute of 7 Ges. 1. cap. 31. which only applies to 
caſes where the money is due at the time of the bankruptcy, 
although not payable till a future day. That ſtatute directs a 
rebate of the intereſt for the interval between the actual pay- 
ment of the dividend, and the time when the payment of the 
gebt ſhould have been made, but what rebate of intereſt could 
have been made to the plaintiffs in the preſent caſe [8]? _ 
Morgan, for the defendant, inſiſted, 1. That the plaintiffs had 
undertaken to ſtate their whole caſe in their declaration, and, if 
they had thought fit, they might there have ſet forth the condi- 
tion of the bond, but as they had not done fo, it ought to be 
conſidered as an abſolute bond, for ſuch it appeared to be from 
the declaration. The plea admitted the bond to be ſuch as the 
plaintiffs, who ought to know their own title, had ſet forth, and 
only aſſerted, that the defendant had become a bankrupt ſubſe- 
quent to the time when the cauſe of action accrued. Nothing 
but that fact was in iſſue, and therefore the condition ought not 
| to have been read; for it appeared, upon the plaintiffs” own 
ſhewing, that the debt was due immediately on the execution of 
the bond, long before the time when the defendant had proved 
that he had become a bankrupt. 2. That this was a debt which 
certainly would become due at a future day, and therefore within 
the ſpirit of the ſtatute of 7 Geo. 1. That, in truth, the debt was 


15 contracted and completed at the time when the money was ad- 
- aanced. For this ke cited Macarty v. Barrow (4). He alſo cited 
. x parte Cafivell, before Lord King (v), ex parte Greenway (w), 
„ forte Groome (x), and ex parte Michell (y), before Lord 
K Hardwicke, and Swainè v. De Mat tos (z), [9]. 

i 

e) 8 Tully v. Sparkes is alſo in point for | ed by Mr. Morgan all ga to eſtabliſh the point 


Ne plaintiffs on this ſecond head, inſiſted on by the plaintiffs in this preſent 
c] The point ruled in the caſe of Suan | caſe, wiz. that a debt which may perhaps 
8 De Mattos, was only that bonds payable | never become due from the bankrupt, can- 
I 3 future day are within the ſtatute of | not be proved under his commiſſion, and 
He 10 though not given for goods ſold | of courſe, is not diſcharged by his certificate. 
gaders. The four caſes in Chancery cit- | 
| . (w) 1740 1 Ath. 113, 

J. R. Z. 6 Geo. 2. 2 Str. 949. More (x) 1744—1bid. 115. 
— 2 by Wilmot Ch. J. in 3 il. 16. (3) 1751, 1752, ibid. 120, 121. 
note taken by himſelf. (z) T. 17 G. 2. at Guildhall before Aer 
\) N. 1728. 2 P. V. 497. | Ch. Juſtice. 7 
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Davenport, in reply, inſiſted, That it wasn ot incumbent on the 
plaiatiffs to ſtate the condition, in the declaration ; they might 
not know that the defendant had been a bankrupt, | nor, if they 
did, that he would avail himſelf of that defence. It would he; 
ſingular hardſhip if it were required of them to foreſee, and anſwer 
by anticipation, every poſſible defence that might be ſet up (10), 

BuLLER Juſtice having aſked, whether there was any in. 
ſtance, which had come before the court, where the plaintiff had 
been permitted to ſet forth the condition of a bond in his replica. 
tion, Davenport ſaid, it was done in the caſe of ONO v. Ban- 
niſter (a), [11]. 

: The Solicitor-General mentioned a caſe of Patti ifon v. Bak 
at the aſſizes at Carliſle, before ASHHURsT Juſtice, in which, he 
ſaid, the pleadings were ſimilar to thoſe in the preſent caſe; that 
the certificate having been produced, and the bankruptcy ap- 
pearing to having been long ſubſequent to the date of the bond, 
he offered the condition in evidence; that this was objected to; 
but that, after ſome argument, the judge admitted it; and that 
caſe was afterwards ſtated for the opinion of this court, which 
was argued in H. 17 Geo. 3 but that this point was not reſery- 
ed [12]. 
The court took time to conſider ; and, this day, Lord Mavs- 
FIELD delivered their opinion as follows: 
Lord MaxsFitLp—We are all of opinion, that the plea given 
by the ſtatute opens the whole merits of the queſtion in evidence 
on both ſides; ; and, on the merits, we think that this was nota 
debt which could have been proved under the commiſſion ; for the 
defendant was not originally the debtor. It was not a debt to be 


the principal, viz. whether he did or did not comply with the 
ſtipulations i in the condition of the bond. 
The Poſtea to be delivered to the plaintiff 


[10] In 7. ully v v. Sparkes the condition was | 
ſet forth in the declaration, and in the caſe 
ex parte Caſwell, Lord King is ſtated to have 

ſaid, „The certificate will not bar, if the 


©* obligee is careful in declaring upon his | 


bond; indeed if the party declared upon 
the bond only he ſhall be barred: Secus 
if he ſets forth as well the condition, as 
<< the bond in the declaration, for then it 
<« muſt appear that the cauſe of action 
did not accrue at the time of the obligor's 
becoming a bankrupt.” 2 P. V. 499. 


However this was only an abitzr opinion. 


1 5 


[11] That caſe came on in court in M. 
19 Geo. 3. but I have poſtponed the port > 
it to E. 20 Geo. 3. becauſe the laſt poet 
ings in court were in that term. 1 ne pied 
was a diſcharge under the inſolvent debrct 5 
act, and it concluded with a eerification 

[12] The principal queſtion made in hit 
caſe was, whether bonds not granted for lie 
price of goods, are within the Fate C3 
7 Geo. 1. c. 31; when the cour 


that they are. Swaine v. De Matt: 
cited) 


t decided 
was 


(a) Infra, E. 3 3 5th May! 
8 
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| Hed, and, being Kid by Chambre (for the | 262, 271. Wood endeavoured to argue the 
laintiff) to be only a Mi, prius caſe, Wood | fame point, which was the firſt in the pre- 


6 5 defendant) anſwered that it had been | ſent caſe, in arguing Patiiſon v. Baxks, but 
; the court would not permit him, as it had 


recognized to be law by the court of C. B. in 
Goddard v. Vauderbeyden, M. 12 C. 3. 3 Wil}. | not been reſerved. 


 PowELL again} WHITE and others. 


NN a rule to ſhew caufe why the judgment of non-pros in 
() this caſe ſhould not be ſet aſide for irregularity, the cir- 
| cumſtances were, that the plaintiff had ſued out a bailable writ 
| zgainſt three, that one was arreſted, and put in bail, and the 
plaintiff not having declared againſt him within two terms, he 
fzned judgment, the other two defendants not having appeared 
to the writ. e 
Cauſe was this day ſhewn; but the court was clearly of opi- 
mon, that in a joint action the plaintiff could not be on- proſſed 
by one or ſome of the defendants without the others. 
Bearcraft for the plaintiff— The Solicitor- General for the de- 
ſendants. ke 
The rule made abſolute. 


LE CHEVALIER, Aſſignee of Dou RR, a Bank- 
rupt, againſt LYNCH and another. 


CR EDITOR of Dormer's, to whom he was indebted be- 

fore he became a bankrupt, attached, in the Ifland of St. 
Uriftophers, after the bankruptcy, a ſum of money owing by 
Lynch to Dormer. Afterwards, Lynch coming to England, the 
plaintiff brought an action againſt him, to recover the debt 
ing by him to the bankrupt ; and Lynch applied to the court 
ra rule to ſhew cauſe why the trial ſhould not be put off, till 
ic ſhould be able to procure from St. Chri/tophers evidence of 


lated. 


On ſhewing cauſe, this day, it was contended, that, as the 
# for which the money was attached was due before the 
Kruptey, the creditor was only entitled to his ſhare of the 
. dividend 


the debt having been attached in his hands, in the manner juſt 
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not be 2 
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by all the de- 
fendants. 


Monday 3d 
May. 


Money owing 
out of Eng- 
land to a 
bankrupt 
may be at- 
tached by the 
law of the 
place after, 
for a debt due 
before, the 
bankruptcy. 


io: ** CASES IN EASTER TERM 


1 779. dividend under the commiſſion, and could not attach the money 
Ss in the hands of Lynch, becauſe the right to the money Owing by 
E CHEVA- 

us Lynch was, by the aſſignment, veſted i in the plaiatiff, for the he. 

again: nefit of all the creditors. 
e Lord MansFitLp—lIf a bankrupt has money owing to him, 
* out of England, as in St. Chriſtophers, Gibraltar, &c. the aſſign. 
ment under the bankrupt laws ſo far veſts the right to the mo- 
ney in the aſſignees, that the debtor ſhall be anſwerable to them, 
and ſhall not turn them round by ſaying he is only accountah|: 
to the bankrupt. In Scotland they permit aflignees of a bank. 
rupt in England to ſue for money owing to the bankrupt in Scr 
land; and it has been determined at the Cockpit, upon ſolemn 
conſideration, that bills by Engliſb aſſignees may be maintain. 
ed in the Plantations upon demands due to the bankrupt's eſtate, 
In the caſe of Wilſon the agent (5), Lord Hardwicke went ſo fi 
as to refuſe to permit the Scotch creditors to come in under the 
commiſſion, on the ſame footing with thoſe in this country, un- 
leſs they would abandon the priorities which they had obtained 
by the law of Scotland as to the effects there [143]. But if, in the 
mean time, after the bankruptcy, and before payment to the a. 


lignees, money owing to the bankrupt out of England is attached, { 

bona fide, by regular proceſs, according to the law of the place f 

the aſſignees, in ſuch caſe, cannot recover the debt. e 

The rule made abſolut: b 

| nc 

iz] Vide the caſe of Bradſhaw and Roſs | in the collection of Deciſions of the Cour Pe 

aſſignees of Wilſon v. Fairbolme and another, | of Seſſion from 1752 to 175 6, p. 198. =e 

(b) Reported in 1 Ae. 128. Richardſon | 25th February, 1752, but this point 15 10: te 

and al. aſſignees of Wilſon v. Brathaw, J mentioned. =7 

far 

thi 

Monday 36 BIRT againſt BAR LO w. 88 
May. | | | _ 
The Court, Hs was an action of treſpaſs and aſſault for crimin i A 


under parti- 


2 ata converſation with the plaintiff's wife. It was tried be- 
ances, Wi! | : | | | 
permit a new fore BLACKSTONE Juſtice, at the laſt aſſizes for Kent, when, of 


apy 2 the direction of the Judge, the plaintiff was nonſuited. 
after the four On Monday the 26th of April, Rous moved for a rule to ſbel 


days are ex- 
3 an Cauſe why the nonſuit ſhould not be ſet aſide, and a new trial 


action for 

criim. con. an actual marriage may be proved by a copy of the regiſter, and the miniſter, clerk, A ps 
deribing witneſſes to the regiſter are not the only competent witneſſes to prove the identity of the ? 
married. | 
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granted. Wedneſday, the 21ſt of April, was the firſt day of term, 
and, by the practice of this court, all new trials (in cauſes tried 
in vacation) muſt be moved for within four days of the begin- 
ning of the term including the firſt; ſo that Saturday, the 24th 
of April, was the laſt day for moving. However Nous hav- 
ing ſtated that he had underſtood that the four days were reck- 
oned exclufive of the firſt, and BLACK STONE Juſtice having de- 


the court entertained the motion, which was founded on the 
ground of a miſdirection in point of evidence; and the rule was 
granted fe). - 

This day BULLER Juſtice read the Judge s report, which was 
as follows: 

The firſt nes called by the plaintiff was Thomas Sharpe, 
who proved a copy of the regiſter of the pariſh of St. Alfred, 
Canterbury, in hc verba—*< 1557 No. 106, John Birt, Eſa; 
« of pariſh of St. Margaret, Rocheſter, Co. Kent, and Harriot 
« Champneys, of this pariſh, married by banns 15 December 
« 1767, by John Lynch, miniſter. (Witneſſes Robert Lynch, 


fact of adultery. —I was of opinion, that this was not ſufficient 
| evidence of the marriage, but that the identity of the parties muſt 
| be proved, elſe it might poſſibly be a regiſter of the marriage, 
not of the plaintiff and his ſuppoſed wife, but of ſome other 


05 


| faid, that, in the courſe of their examination to prove the adul- 
ot terous intercourſe, it would come out from the mouths of the 
family of Champneys, and that they have long cohabited toge- 
ther, and were eſteemed to be man and wife by all their friends 
and relations.—! ſtill thought that the evidence, ſo opened, 

would be inſufficient, holding, in conformity to the caſe of 
Morris v. Miller, reported in 4 Burr. 2057 (d), (and of which I 


in which proof of an actual marriage was requiſite, as contradi- 
linguiſhed from ackoowledgrment by the parties, cohabitation, 


[14] I preſume the names of the kent preſsly required by the marriage at 26 G. 2. 
id wife were allo ſubſcribed, although that | c. 33. F 15. 


vas not Rated in the report. It is ex- 


. ; | NN y . 1 
Vide afra Rex v. Cough, T. 21 C. 3. (4) E. 7 G. 3. Since reported in 1 Blachſt. C3 2. 
2 reputation, 


cred, at the trial, that the opinion of the court ſhould be taken, 


perſons of the ſame name. — The counſel for the plaintiff then 


vitneſſes, that the plaintiff's reputed wife was of the name and 


allo had a MSS. note of my own) that this was the only civi caſe 
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Francis Champneys, Anne Lynch, Elizabeth Tynch [14]. — 
Another witneſs (Suſanna ———) was next called to prove the 


- 
—— — m —— EE r= gs En 
. — — — 


preſent at the marriage thus regiſtered, which was only eleven 
ſubſcribe their names to the regiſter (e), in order to facilitate the 
theſe five witneſſes and the miniſter were accounted for, as by 
than that of ſome perſon preſent to demonſtrate the identity of 


a proctor from the eccleſiaſtical court, then preſent, declared 


15th ſection. It had accordingly been enacted, by that ſec- 


CASES IN EASTER TERM 


reputation, &c. That the beſt proof that could be given of ay 
actual marriage, was by. ſome perſon perſonally preſent at the ſo. 
lemnity, which, in my ſmall experience, I had never ſeen an in. 
ſtance of not producing. If it did not appear that there were 
any perſons preſent beſides the miniſter [15], and he was dead, 
perhaps other collateral proof might be admitted, which might 
render probable the identity of the plaintiff and his wife, and the 
perſons whoſe marriage was ſo regiſtered. But that, in the pre- 
ſent caſe, there appeared to have been no leſs than ive witneſſe, 


years ago. That the marriage act had directed the witneſſes to 


inveſtigation of the legal evidence of marriages.—And that till 


ſhewing them all dead, or the like, I could not admit leſs proof 


the parties. accordingly nonſuited the plaintiff. After which 


openly that he had been ſubpœnaed by the plaintiff to prove, 
and could prove, the taking out of a licence for the marriage of 
the plaintiff and his reputed wife. I mention this circumſtance, 
though it could be no ground of my determination, as it ſhews 
ſomething more than a bare poſſibility that the plaintiff and his 
wife were not the identical perſons ſo regiſtered as marrying 7 
bans.” 
Kempe, W and Peckham, ſhewed cauſe, —They argued, 
that the marriage act meant to introduce ſome more accurate 
proof of marriages than what was in uſe before the paſſing of 
that act. This purpoſe was expreſſed in the preamble to the 


tion, that witneſſes ſhould be preſent who ſhould ſubſcribe their 
names to the regiſter ; and the purpoſe of ſuch ſubſcription mult 
have been to point them out, that they might be produced when 
it ſhould become neceſſary to prove the marriage. There is no 
caſe in the law where ſubſcribing witneſſes are neceſſary, and yet i 
is not neceſſary to produce them, or, if they are ſhewn to be dead, 
to prove their hand- writing. The regiſter proved the marriage 


[15 ] Two witneſſes at leaſt, beſides the miniſter, are expreſsly required by the 1.8 
riage act. § 15. 


(e) 26 C. 2. c. 36. I 15. | 
of 
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of two perſons of the ſame name with the plaintiff and his wife, 
but could not ſhew that They were thoſe identical perſons. 
Dunning, and Rous, in ſupport of the rule, obſerved, that the 
preamble, to the ſection of the marriage act relied on, profeſſed an 
intention to render the proof of marriages more eaſy, and it would 
be a ſtrange ſoleciſm to conſtrue it ſo as to render them more dif- 
ficult. It was admitted, that the proof of a marriage was com- 
plete, and no caſe could be ſhewn which had determined, that 
there could be no other evidence of the identity of the parties, 
but the teſtimony of perſons preſent. Proof of the parties hav- 


in the regiſter, or fleeping together that night, would ſurely be 
evidence of the identity, and ſo would proof of their having co- 
habited together, from the time of the marriage downwards. In an 
action for goods furniſhed to a wife, evidence of cohabitation and 
reputation is ſufficient. In a caſe of criminal converſation, ſome- 
thing more, vig. an actual marriage, muſt be ſhewn. This is 
done by the regiſter; and when that is coupled with evidence of 


of the regiſter only was produced (and was all that was neceſlary) 
the witneſſes could not have proved their atteſtation, even if they 
had been called. 


ground of the nonſuit was an idea, that the identity muſt be 


3 required in the caſe of ſubſcribing witneſſes to a deed. The 
coup ſel for the plaintiff ſtated other evidence of the identity; 


that might, or might not be, according to the differences ariſing 
irom the manner of ſtating it) I give no opinion. But the judge 
decided, that it was neceſſary to produce ſome of the ſubſcribing 
vitneſſes. The clauſes in the marriage act relative to regifters 
xe of infinite utility to the kingdom. They were meant, as 
well to prevent falſe entries, as to guard againſt illegal marriages 
without /zcence, or the publication of bans. The regiſters are 
ured to be kept as public books, and accompanied with every 
means of authenticity. But, beſides facilitating and aſcertaining 
ic evidence of marriages, they were intended for other wiſe pur- 
Poles, They are of great aſſiſtance in the proof of pedigrees, 
"bich has become ſo much more difficult ſince inquiſitions 20% 
"7/7 have been diſuſed, that it is eaſier to eſtabliſli one for 

| Uu 5 „ 500 


- 


ing been ſeen going to church the morning of the day mentioned 


cohabitation and reputation, the proof is complete. As the copy 


Lord MansFIELD—From the report, it appears, that the 


proved by the miniſter, or ſome of the atteſting witneſſes, unleſs 
tacir not being produced is accounted for in the ſame manner as 


whether ſuch as would have been ſufficient when produced (as 
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Foo years back; before the time of Charles II. than for 100 yes 


be very prejudicial, if the act were ſo conſtrued as to render the 


themſelves by ſuch and ſuch names and places of abode, though 
it does not prove the identity. An action for criminal converſi- 


Miller, that, in ſuch an action, a marriage in fact muſt be proy- 


ſenters, where the proof by a regiſter would be impoſſible, and 


him, admitted other proof of an actual marriage. But, as to the 
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ſince his reign. But this advantage would be loſt, and it would 


proof of marriages more difficult than formerly. I take it for 
granted, that the law ſtands as it did before in that reſpect. Re. 
giſters are in the nature of records, and need not be produced, 
nor proved by ſubſcribing witneſſes. A copy is ſufficient, and 
is proof of a marriage in fact between two parties deſcribing 


tion is the only civil cafe where it is neceſſary to prove an au] 
marriage, In other caſes, cohabitation, reputation, &c, ar 
equally ſufficient fince the marriage act as before, But an ac 
tion for criminal con verſation has a mixture of penal proſecution; 
for which reaſon, and becauſe it might be turned to bad purpoſe 
by perſons giving the name and character of e to women to 
whom they are not married, it ſtruck me, in the caſe of Mor: x, 


ed. I ſay, a marriage in fact, becauſe marriages are not always 
regiſtered. There are marriages among particular ſorts of dil- 


DrNNISON Juſtice, in a caſe of that kind which came before 


proof of identity, whatever is ſufficient to ſatisfy a jury, is good 
evidence. If neither the miniſter, nor the clerk, nor any of the 
ſubſcribing witneſſes, were acquainted with the married coupe, 
in ſuch a caſe, none of them might be able to prove the identity. 
But it may be proved in a thouſand other ways. Suppoſe the 
bell-ringers were. called, and proved that they rung the bell, 
and came immediately after the marriage, and were paid by the 
parties; ſuppoſe the hand-writing of the parties were proved; 
ſuppoſe perſons called who were preſent at the wedding dinner, 
% 
WILLES, and win Puſtices, of the ſame opinion. 
Bor TER Juſtice— The original regiſter is not neceſſary to be 
produced, and it is only where Hat is required, that ſubſcribing 
witneſſes mult be called. In this caſe, the wife's maiden name 
was Harriot Champneys. Suppoſe a maid ſeryant had proved 
that ſhe always went by that name till the day of the marriage, 
that the went out that day, and, on her return, and ever ſince, vs 
called Mrs. Birt? Surely that would have been evidence of the 
identity. Ihe rule made abſolute [16]. 


{163 The cauſe was tried again at the enſuing aſſizes, and a verdi& found for the plaintif 
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| Dos, Leſſee of MarEws and others, against Jacksox 
and another. 195 


N this ejectment, which was tried before BLACKSTONE, Tuſ- 
tice, at the laſt aſſizes for Surry, the only queſtion aroſe on the 
notice to quit. The demiſe was laid to be on the 27th of March, 
1777» to hold from the 26th of the ſame March, and the notice to 
quit, which was in writing, was in the following words: © I 
« defire you to quit the poſſeſſion at Lady-day next of, &c. or 1 
hall inſiſt upon double rent for the ſame.” The judge directed 
the jury to find a verdict for the plaintiff, but with leave to the 


This was accordingly done, and a rule to ſhew cauſe was granted, 
which now came on to be argued. mo 


the defendants. ok. 

On the part of the plaintiff, a caſe was mentioned, (on the 
relation 'of Wheeler) which had come before SMYTHE Baron, at 
Lincoln, where he had over-ruled the objection to a ſimilar no- 
tice, and cited a prior caſe of the fame fort, in which NoeL Ju/- 


confirmed by the court of Common Pleas. 


know whether the caſes referred to were parallel to this, unleſs 
the words in the notices could be ſhewn to have been the ſame. 
Here the landlord had propoſed an alternative to the tenant, and 
viven him an option, vix. either to quit at Lady-day, or (if he 
Choſe) to hold over paying double his then rent. It could not 
be ſuppoſed, but that, if the defendant, on receiving this notice, 
had gone, and offered to continue at double rent, the landlord 
would have agreed to it. It could not fairly be ſaid (as had been 


meant to declare the legal conſequence of holding over, ſince the 


ſatute of 4 Geo. 2. (7), does not give double the rent in ſuch 
ales, but double he value. 


F 


quit “ or 1 


defendant to apply to the court, without coſts, for a nonſuit. 


Peckham for the plaintiff—Dunning, Mingay, and Lane, for 


167 
1779. 
— 


Wedneſday 
th May. 


A notice to 


ce fall inſiſt 
© on double 

cc rent, 15 
good to ſup- 
port an eject- 
ment. 


tice having ruled that the notice was good, his opinion had been 


On the other ſide, it was contended, that it was impoſſible to 


contended at the trial) that the latter part of the notice was only 


Lord Max sPIELID— That the landlord may give the tenant 
be alternative is clear; but the queſtion is, what is the mean- 


ing 
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1779. ing of this notice. If it had really contained the option of: 
by: new agreement, and had ſaid, for inſtance, Or elſe that You 
again} ** agree to pay double rent, the ejectment could not be ſup. 
Jacx508. ported. But here the landlord does not mean to offer a new har. 
gain, I think this very point has been ſettled ſeveral years ago; 
but if it is new, I have no doubt. The additional words only 
prove the landlord's anxiety to get into poſſeſſion. It is an em- 
phatical way of enforcing the notice, and ſhewing the tenant 
that he is in earneſt, by informing him of the legal conſequence, 
if he hold over. The tenant may keep him out, by defending an 
ejectment and by chicane, for ſeveral months, but the notice 
informs him, that, in ſuch caſe, the landlord will inſiſt on the 
penalty. It clearly means to refer to the ſtatute, although th: 
penalty given by the ſtatute is not double rent, but double the 
yearly value, which is more favourable to landlords, for 
double rent would be no penalty on the expiration of ſome 
leaſes [17]. . lg © ID 

WiIIESs Fuſtice—The notice is to be conſidered as having 
two parts; 1. The common notice to quit; 2. A warning to 
the tenant of the conſequence, if he ſhall diſobey the no- 
tice, and put the landlord to the neceſſity of bringing an cjc&- 

ment. | | . 
ASHHURST, and BULLER, Juſtices, of the ſame opinion. 
The rule diſcharged. 


a 


[17] By 11 Geo. 2. cop. 19. § 18, the | he means to quit, and does not, 1 double 
penalty, when e tenant gives notice that | rent. e wo 


The KING again/} the Mavor and Burcessss of LM 
Res1s, on the Proſecution of ARTHUR Raymond. 


Saturday 

Sth May. En . 
On a Manda- ANDAMUS®S to reſtore the proſecutor to the office af 
mus to reſtore . | | N 
to the office a capital burgeſs. N 


0 « _ The return ſtated, That Lyme Regis was a borough by pre- 
— ſcription. That the mayor and burgeſſes had been immemorial- 


tate the ly accuſtomed to have, and ſtill ought to have, within the bo— 
ground of 


the disf-an- rough, a certain guild-houſe, called the Moot-hall or Guild- bal. 
chilement to | 5 | | | 7 

have been, the non-attendance of the proſecutor at a meeting to which he was ſummoned for ihe election 
of a capital burgeſs, an awverment that the right of ſuch election is in the capital burge/ſcs being ine c, 
mon council, does not aſſert with ſufficient certainty, that he had a right to concur in the election, and oug't 
to have obeyed the tummons, becauſe, conſiſtently with ſuch an averment, he might not have that Ng 
it not appearing thereby that // the capital burgeſſes are members of the common council. | That 

| | '4 NZ 
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the 33d year of her reign, granted (inter alia in the return 
tated) that there ſhould be in the ſaid borough, a mayor and 
ddeven burgefſes in number, only, out of the burgeſſes of the 
borough or town aforefaid, [ &c. as ſtated within the parentbęſis, 
ſupra, from p. 145 to p. 146, in the cafe of Francis Fane 
and Fobn Luther]. That the letters patent, in the particu- 
Jars in the return ſet forth, had been accepted and acted un- 
der to the preſent time. That, from the time of granting 
the letters patent, every capital burgeſs, upon his admiſſion into 
the office, had been accuſtomed to take [the ſame oath, and in 
the ame manner, and ſet forth in Sc verba, as in the caſe of 
Fane and Luther, ſupra, p. 144]. That the proſecutor was elected 


the fame day. That, on the 1oth of Auguſt, 1778, the mayor 


vital burgeſſes, to be holden at the council chamber within the 
Moot-ba}l or Guildhall, on the 1 5th of Auguſt, at 11 o'clock in 
the forenoon, to ele one of the burgeſſes into the office of a 
capital burgeſs, in the room of Henry Fane deceaſed. That, 
before the 15th of Auguſt, he cauſed due notice to be given to 
all the capital burgeſſes, within the reach of ſummons, of his 
having appointed ſuch meeting, and cauſed ſuch due notice to be 


he ſummoned him to attend at the council chamber, within tlie. 
Moot-hall, at the ſaid meeting; that on the 1 5th of Auguſt, the 


burgeſſes, met at the council-chamber for the purpoſe of holding a 
meeting of the mayor and capital burgeſſes according to the no- 
tice, for the election of a capital burgeſs in the room of the ſaid 
Henry Fane deceaſed, but that they not being a ſufficient number 
for that purpoſe, and becauſe a ſufficient number did not then 
and there appear, to hold ſuch meeting, none could be or was 
then held, and that the proſecutor did not attend or appear at 
the hour of 11, nor at any time on that day, according to the 
appointment and notice, but, contriving and defigning, wilfully 
© prevent the mayor and capital burgeſſes from holding ſuch 


from the council-chamber during the whole day, and did, on the 
laid day mentioned, combine with the Hon. Henry Fane, (and fix 
others, by name) being, or claiming to be, capital burgeſſes, and 

a | Wd 02”; having 


That Queen Elizabeth, by letters patent of the 26th of June, IS 


z capital burgeſs on the 27th of Auguſt, 1759, and ſworn in on 


169 


1779. 
Lon mum 


The KING 


againſt 
LyMEREGLs. 


duly appointed a meeting or convocation of the mayor and ca- 


given on the 11th of Auguſt, to the proſecutor in perſon, whereby 


mayor, and George Kirby, and Robert Clarke, two of the capital 


meeting, for the purpoſe aforeſaid, did wilfully abſent himſelf 


170 


1779. 


IM he Kine 
againſt. 


LymeRgots. the council-chamber during the whole of the ſaid 15th of Augu}, 


and 21ſt of Auguſt, and by his ſaid combination, did wi/fully neglect 


of Auguſt, 1778, John Coade, one of the capital burgeſles, exhi- 
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having alſo before received notice [18] of the ſaid meeting, t, 
prevent ſuch meeting from being held, and that, in proſecution 
of ſuch combination, they wilfully abſented themſelves from 


and that, by reaſon of the abſence of the proſecutor, and of: 
number of other capital burgeſſes ſufficient to proceed to the 
election, no meeting for the faid purpoſe could be or was heli 
on the 15th of Auguſt, according to the appointment and notice. 
That the mayor, on the ſaid 15th of Auguſt, duly-appointed an- 
other meeting to be held at the council- chamber, on the 21ſt of 
Auguſt, for the ſame purpoſe [Then the ſame allegations with re- 
gard to the meeting appointed for the 21ſt of Auguſt, as thoſe 
above ſtated, excepting that the charge of combination was not 
repeated]: And that the proſecutor, by his ſaid wilfully abſenting 
himſelf from the ſaid ſeveral meetings ſo appointed for the 15th 


and violate the duty and execution of his office, contrary to the 
duty thereof, and the obligation of his oath. That, at a meet. 


ing of the mayor and burgeſſes, held according to the immemurid 
cuſtom of the borough, at the Moot-hall or Guild-hall, on the ik 


bited certain articles of complaint againſt the proſecutor, and, by 
the ſecond (2) of the ſaid articles, charged him with having 
received previous and due notice, and with having been duly 
| ſummoned to appear at a meeting of the mayor and ci- 
pital burgeſſes [Sc. ſtating the circumſtances relative to the 
meeting of the 15th of Auguſt, in the manner before alledged 
in this return, with the omiffion of the charge of combination (h).) 
and that the ſaid Coade, by the third of the ſaid articles [&. 
ſtating in like manner the circumſtances relative to the meet- 
ing of the 21ſt of Auguſt]. And that, thereupon, at the ſaid | 
meeting of the 31ſt of Auguſt, it was ordered, that a cop 
Sc. ſtating preciſely the ſame proceedings as in the caſes of 
Francis Fane and Jobn Luther (i)]. That the mayor and burgeſſes 
had adjudged that Raymond was guilty of the abſences, col- 
tempts, neglects, breaches of duty, miſbehaviours, and other 
matters and things objected and charged againſt him, by the & 
cond and third articles of the laid complaint. That he had not 


[18] There was no allegation that they had been Camas infra, p : 171, Ts 5) 


(s) T ER was one of the returns which had | (3) Infra, p. 171. note (). 
been amended. Supra, Rex v. Lyme Regis on | Li) Supra, | p. 147, 149. 
the proſecution of the Hon. Henry Fane, 
p. 130 70 132. 


| 
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thewn any juſt cauſe, &c. that the mayor | and burgeſſes bad 
thereupon reſolved, that for, &c. he-ought to be removed, and 


and that for theſe reaſons, &c. 


the disfranchiſement, for wiſfuliy diſobeying the ſummons of the 
mayor to attend an election of a capital burgeſs, it was incum- 
bent on the defendants to ſhew; 1. That Raymond's attendance 
was neceſſary ; 2. That he knew it to be fo; and 3. That the 
charges againſt him were ſufficiently clear for him to be able to 


return, that his preſence was neceſſary, for the election to fill va- 
« the other capital burgeſſes being the common council, or by the 


burgeſſes were of the common council, nor that Raymond him- 
ſelf was. If the whole of the charter had been fairly ſtated 
in the return, it would have appeared that only ix of the capi- 
tal burgeſſes were of the council. Even if they had alledged 
| that all the capital burgeſſes were of the common council, that 
would not have been ſufficient, without going on to alledge, that 
Raymond was of it, for, without ſuch allegation, his being ſ6 
would only appear argumentatively, Rex v. Mayor of Hereford 
0, Rex v. Stevens (1). They ought to have ſtated how many 
would have made a majority, ſo that, if Raymond had been pre- 
ſent, an election might have been had. They ſhould alſo have 
kt forth, that the perſons with whom he was charged to have 
| combined were ſummoned to attend (m). 2. It ought to have been 


full not being a ſufficient allegation, for it only expreſſes an in- 


ſaid WW ference of law, Rex v. Richardſon (n), Clegg's Caſe (o). 3. There 
:007 is nothing ſaid in the articles about combination (p), thereſore 
8 - he could not be prepared to anſwer that part of the offence ſtated 
e 2 


in the return. The words “ contriving and fraudulently defi Zu- 
* Ing Wi Fully 2 prevent, &. are only inducement, and do not 
mount to a poſitive charge, and, in a caſe like this, as in indic- 
ments, the charge ought to be direct, Rex V. M hitebead 7). 


) M. 3 Ann. 6 Mod. 399. | | the proſecution of Clegg, 2 Burr. 723, 731. 


"UP | (PY) Supra, "i 170, Nolte (hb). 
{n) Supra, b. 170, note 48). LY F. 5 F. M. 1 Salh, 71. 
00 Burr. 517. a t 


did then and there remove him, and that he bad not ſince, Gc. 


Noole, for the proſecutor, inſiſted, That, in order to ſupport 


prepare and make his defence. 1. It did not appear, by the 


« reſt of the council, (i). It was not ſtated that al the capital 


ſhewn that he knew his preſence was neceſſary, the word 271 


0%) Supra, Nr 3 ( H. 32 Geo. 2. Rex v. e on 


1 
17 7. 

N * 
The Kine 


againſt 
Ly MEREGIS. 


 cancies in the office of capital burgeſſes was there ſtated to be by 


2 Haul. 


272 


1779. 
| — 
The KING. 
againſt 
LyMEREGHS. 


not go out of the return, and conſider any ſuppoſed part of th, 


2. Hawk. c. 25. F. 60, Raymond's offence, as ſtated, was in the 


and therefore he ought not to have been removed From the offic 


geſſes. 1/4, A mayor and eleven capital burgefſes were created by 


of the eleven, and when one of thoſe ſixteen ſhould die or be fe. 


of © the ſaid mayor and capital burgeſſes the common cauncil, is b 


gels, he had a vote in the election, and therefore, from the args 


dulentiy deſigning,” &c. are not mere inducement, but of ti 


„ contriving and maliciouſly intending,” although malice | 
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character of a member of the council, not as a capital burgel;, 


of a capital burgeſs. 
Lawrence, on the other fide, contended, 1. That the court an 


charter not ſtated there. By the charter, as there ſet forth, thre, 
proviſions were made concerning the appointment of capital bur. 


name. 2dly, Four were to be choſen by the mayor and the majority 


moved, it was to be lawful for the other capital burgeſſs, 
being the common council, or the greater part of them, to elec 
another. 3dly, When, afterwards, the place of any of the ſixteen 
became vacant, it was to be filled up by the reſt of the counci, 
or the majority of them. The charter then goes on to ſay, thi 
it ſhould be lawful for the mayor and capital burgeſſes to appoint 
a guild or council-houſe, and“ that the ſaid mayor and cajita 
40 Bur geſſes, the common council of the borough or town aforeſaid, 
e or the. majority, ſhould and might hold in the Moot-hal, 
* a convocation of the ſame mayor and capital burgeſſes, or the 
greater part of them (r).“ All this ſhews clearly, that all th: 
capital burgeſſes are of the common council. The expreſſion 


be applied by neceſſary reference to the former part of the ſen- 
tence, where the words mayor and capital burgeſſes only ar 
uſed. By the oath, which is ſtated as neceſſary to be taken by al 
the capital burgeſſes, they ſwear to keep ſecret what is done i 

the council-bouſe. 2. The queſtion whether Raymond's preſence 
was neceſſary, depends on the former, whether, as a capital bur 


ments which prove that he had a vote, the neceſſity of his pre- 
ſence follows of courſe. 3. The words contriving and fru. 


eſſence of the charge. In all caſes where the degree of crimin! 
lity is in queſtion, that form of words is proper and ſufficient. 
In an action for a malicious proſecution, it is ſufficient to {ay 


eſſential to ground that action. In an indictment for an aſſul 
with intent to commit a rape, or to ſtab, it is ſufficient to f 
that the party intending and contriving,” Gc. Confeder) 
was no part of the accuſation, which was only wilfully abſentin! 
4 him! 

5 (r) Supra, p. 146. | 
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himſelf to prevent an election, and the. auettinn was, whether 
that was a ſufficient ground for disfranchiſement. It appeared 
that a majority had been ſummoned, and it would be ſtrange 
doctrine to ſay, that becauſe, by the non- attendance of a ſuffici- 
ent number of others, no election could have been had, the pro- 
ſecutor ſhould therefore paſs unpuniſhed for bis non-attendance. 
In the-caſe of the Mayor of Hereford it did not appear that the 
majority could elect, and it might there have been neceflary that 
two thirds, &c. ſhould concur. 
Lord Mavs#IELD—Undoubtedly the principle 1s true, that 
returns muſt be certain, and not argumentative. In the caſe 6f 


return as argumentative for the reaſon there mentioned. But the 
ground ſuggeſted by Mr, Lawrence, for the deciſion in that caſe, 
ſeems a very good one. I doubted, for ſome time, on the queſ- 
| tion, whether, in the preſent caſe, it is ſufficiently ſhewn in the 
return, that Raymond was of the common council. That he 
ſhould be of it, is of the effence of the crime for which he is 
flated to have been amoved. There are three parts of the charter 


burgeſſes, and that-the expreſſions © common council” and ca- 
« pital burgeſſes, are ſynonimous, viz. 1. © capital burgeſſes 
1 being the common council.” —lIt is not capital burgeſſes be- 
ing of the common. council.” 2. If a capital burgeſs die, or is 
removed, a new one is to be choſen, ** by the reſt of the council, 
or the greater part of them.” 3. The paſſage mentioned by 
Mr. Lawrence, relative to the meeting or convocation. But ſtill 
all thoſe paſſages and expreſſions are ambiguous. They afford a 
ſtrong inference in point of language. But are they ſufficient in 
this charter to conſtitute a common council compoſed of 4 the 
capital burgeſſes? I think not, becauſe the charter refers to a 


'Ly MERE ars. 


which go to ſhew, that the council conſiſts of 4 the capital 


173 
1779. 


The Kro 


agaiuſi 


Rex v. The Mayor of Hereford, it ſeems very ſtrict to conſider the 


go | 1 i 
2 previous known conſtitution. The council might be created by 
: preſcription, or a former charter, to which this charter refers, 


I fo, the conſtitution of the council by ſuch preſcription, or 
previous charter, ſhould have been ſet forth. It would be diffi- 
cult to maintain an action on this, as a falſe return, if the coun- 
eil, by the charter, conſiſts of a part only, for the return does 
not ſay that the council is conſtituted by the charter. As to the 
Qule ſtated for the amotion, there is a oreat difference between 
acharge as the ground of disfranchiſement, and an indictment. 
In criminal proſecutions, technical forms are eſtabliſhed, and 
Vght to be followed. Af, in an indictment, you ſay that A. 

” ante. 


74 
. 
The KinG 


againſt 
_ #ELYMEREGEs. 


mY 1 ** ' 2 — 
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forged and cauſed to be forged, the proof of either fact will ſup- 
port the indictment; but to ſay that he forged or cauſed to be 


Forged, would be bad. This, being determined, muſt be adher. 
ed to. But ſuch nicety is not required in accuſations againſt;: 
-corporator in a corporate -court. There ſubſtantial certainty j 
-all that is neceſſary; and, in the preſent caſe, there is no doubt 
but the intent is charged as part of the crime, and ſufficient no- 
-tice is alledged to have been given to Raymond to prepare to an. 


ſwer it. 


WIII ES, Juſtice, of the ſame opinion on both points ated | 


by Lord Mans#1ELD. 


Saturd 
Sth May. 


A landlord 
cannot main- 
tain an action 
of covenant 
for rent, a- 
gainſt an un- 
dertenant. 


 As8HnvRsT, Juſtioe, of the ſame opinion on the point of un- 
_ icertainty concerning the conſtituent members of the council. 

Bol LER, Juſtice, alſo of the ſame opinion on that point—He 
Laid nothing on the other. VVV 
Judgment, that the return be quaſhed, and a peremptor 
 enandamus iſſue [19]. e EDD . 


[19] The returns in the caſes of Francis 


Fane, John Luther, and ſeveral others, 
( /upra, p. 144. 154). were quaſhed on 
motion made for that purpoſe immedi- 
ately after the deciſian of che preſent. caſe. 


It was ſtated, on the part of the proſecutors, 


that by the returns in thoſe caſes, where 


the disfranchiſement had been for nan- 


reſidence, the preſcriptive neceſſity of reſi- 


dence only applied to the council, and as it 


Was not directly averred that the proſecutors 


HorLrorD againſ} 'Harcu. 


HIS was an action of covenant for rent in arrear, brouglt 
againſt the defendant as aſſignee of one Saunders, —T 
declaration ſtated (in the common form) that the plaintiff de- 
miſed to Saunders for ſeven years, by virtue whereof he enterel 
and was poſſeſſed, and that, afterwards, all the ęſtate, right, 
title, and intereſt, of Saunders in the premiſes, came to the de. 
fendant, by afignment thereof, by virtue whereof he entered and 
was poſſeſſed, and that, after the aſſignment, rent had become 
due, which the defendant had not paid. The defendant pleaded, 
that all the eſtate, right, title, and intereſt, of Saunders in the 
-premiſes, did not come to him by affignment thereof in ma 


|: were of the council, the non: reſidence might 


council had. conſiſted of the mayor and ci 


did not appear that all the 16 came to be of 
the council, which before the charter wi 
ſtated to conſiſt only of eleven. 


8 „* 


nr ig Ü ,! %•můnʒ 7? ⅛¾⅛ãlʒ᷑u . f ood 2 ond 


# 


WE 


x » 


D. 
8 * * 3 o 


be no offence in them. —Lord Mansfield ſaid 
there was no getting over the objection, and 
that the averment that, ſinee the charter, the 


IS OO wo 


pital burgeſſes (a), was not ſufficient as i 


(a) Supra 5. 146. 


nner 
and 
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and form as the plaintiff had alledged.— On the trial, it appeared 
that the defendant was in poſſeſſion. of the premiſes during the 
time when the rent in arrear became due, but that, by the 
deed under which he held, they were conveyed to him, by Saun- 
ders, for a day, or ſome days, le ſs than the original term, and 
that he had actually ſurrendered them before the action was 
brought. Some receipts alſo were produced for rent Which had 


thus: Received of Saunders by the hands of Hatch.” Upon 
this evidence, it was contended, at the trial, which came on be- 
fore Lord MANSFHIEIL D, at the ſittings for Mzddleſex, in laſt Hi- 
| Jary Term; 1. That, in point of law, a perſon holding of the 
firſt leflee, by an under-leaſe, like the preſent, is not liable to 
be ſued by the original leſſor, on the. covenant for rent contain- 
ed in the original leaſe; 2. That the fact put in iſſue on the 
record, vi. that all the eſtate, Cc. of Saunders came to the de- 
fendant, was not proved. A verdict was found for the plaintiff, 
but Lord MANSFIELD faved the pbints made by the defendant's 
| counſel, for the opinion of the . court. —Accordingly, in Hilary 
| Term (Thurſday 4th February) Davenport obtained a rule to ſhew 
cauſe, why the verdi& ſhould not be ſet aſide, and a nonſuit 
entered, He cited Poultney v. Holme (r). Cruſoe v. Bugby.(s), 
and Hare v. Cator (t). „ 25 


The Solicitor General for the plaintiff - Dunning and Davenport 
for the defendant. x 5 
For the plaintiff, it was contended, 1. That the covenant for 
rent being one of thoſe which run with the land, every perſon 
who takes under the original leaſe is liable to it. To this pur- 
pole, the defendant, although he had not ſtrictly taken the whole 
of the firſt leflee's intereſt in point of duration, was to be conſi- 
dered as his aſſignee. All that had been determined by the caſe 
of Cruſoe v. Bugby, was only, that a leaſe, by the original leſſee, 
for a ſhorter time than his own, was not ſuch an aſſignment as 
would produce a forfeiture, under a covenant not to aſſign (2). 
any modes in which the intereſt may be transferred, though 
dot affignments within the meaning of ſuch a covenant, are 


ad conſidered as alignments with reſpe& to the covenants which 
. 00 N. 7 G. 3. at N. Pr. before Pratt Ch. () B. R. E. 18 G. 3. Jide infra, note 
d, Jif. 1 Str, 405. 


(s)'C 4 | (21) V. 176. 
C. B. F. 11 6. 3. 3 Wil}. 234. Since (% &., P. Kinnerſley v. Orpe, ſupra, 56. 


Prove, 
Torted 2 Dlack}, 766. 1 


run 


been paid by the defendant to the plaintiff, and which run 


Cauſe was ſhewn on the Thur/day following (11th February) — | 
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run with the land. A deviſee, an executor, an aſſignae under 


Node the bankrupt laws, or one who purchaſes the term from the l 
gas, Aheriff under an execution, are aflignees an Jaw, to the effect of . 
Marc. being liable to covenants for rent &c, although the transfer te : 
them does not amount to a forfeiture under a ,covenant not. f 
afhign [20]. The landlord is entitled to look for the tent to the g 
perſon in poſſeſſion, and ought not be driven to the neceſſity d 4 
finding out the original leſſee, and bringing his action again i ; 
him. Paultney v. Holme does not apply to this caſe, for the 10 
queſtion there was only, whether a paral agreement by the orig. Wil 

nal leſſee, to transfer the remaining intereſt in a term of more than | 

three years, when there was only a year and a half to run, 1e. 

ſerving the rent to himſelf, not to the reverſioner, was void 5 

within the meaning of the ſtatute of frauds (v). Hare v. Cat b 
Jai] was determined on the ground that the defendant was 7 

charged for the whole rent, and as aſſignee of all the premiſes, # 
0 when, on. the evidence, it appeared, that only Part of them had gy 
been aſſigned; whereas, in the preſent caſe, the whole premiſe * 
had been made over. 2. That, as to the ſecond point, it went 8 
merely to the orm of the iſſue; but, if the gueſtion of law wa the 

in fayour of the plaintiff, it was enough for him to prove the jul- n 
tance, viz. that the defendant had enough of the term transferred MMW. 
to him, to. make him liable, under the covenant, for the rent de- by 
manded by the action. On this head Pope v. Skynner (w), and per 
caſe put in the text of Lyttleton (x), were, it was ſaid, in point, be. 
In the firſt, in an action of replevin, the defendant having avowed te 


'H N that he had taken the plaintiff's cattle damage fegſunt, the plaintif 
+ | . pleaded, in bar, that A being ſeiſed of a houſe and land to which 
5 common in the locus in quo was appendant, had demiſed the ſame to 
him on the zoth of March, to hold from the 25th of March,&c. and 
the defendant traverſed the leaſe modo et formed, upon which iſſue 
being taken, and the jury having found a leaſe made on the 25th of 
March, to hold be 4 thence next enfulng g. the c court thought that this 


[20] This Point, which was taken for 

: granted on this argument, and by the court 

in Cruſoe v. Pugby according to V aljen' Te- 4 
port of the judgment in that caſe (3 7. 

237) has been ſince very much agitated in 
Deun Leſſee of Earl Stanbepe v. Sheggs, 

5 3977 Geo. 3. He ape A eee, ef, | 


. | | 
12 Jace 1. Hei. 72 


tw). Cam. Scac, T 


1 


MANSFIELD in delivering the opinion of tie 


the caſe in Crose did not apply, and that 


[er * v. Cator was argued, on 2 calc 
reſerved, by Morris for the plaintif, who 
relied on Broome v. Hagre, 1 Gro. 033: and 
by Davenport for the defendant. — Le 


court in favour of the defendant ſaid, thct 


the objection was unaniwerabie. 


| (x) 8 483. Co. Lyttl. 282. a, 6. 
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LG 
was not the fame leaſe [22], and yet gave judgment for the plain- 1779-. 
tiff, becauſe the ſulſtance of the iſſue was, whether the plaintiff Horrors ' 1 
had ſuch a leaſe as by force thereof he might uſe the common 4 


HAr CA. 


at the time ()). The caſe put by Lyzzleton is equally ſtrong, 
for he there ſuppoſes the demandant in a writ of entry in caſu 
proviſo to count of an alienation i fee made by the tenant in 


dower, and the tenant to plead that he did not alien modo et forma 5 
Sc. and the jury (on iſſue being joined) to find an alienation zz 
fail or pur auter vie, and then ſays, that although the alienation 
found would not be in manner, &c. yet the demandant ſhould 

| recover. . 5 | 
On the other fide, it was inſiſted, 1. That the caſe of Crufce - 
v. Bugby was in point. There is not a better known diſtinction 

in the law than that between an aſſignee and an under-tenant.. 
Only aſſignees of the whole term, whether by actual aſſignment, 

or by deviſe, ſale under an execution, &c. are liable to the co- 
venants for rent, Cc. for, if there is a reverſion of a day re- 
ſerved by the immediate leſſor, there is no privity between the 
undertenant and the firſt leſſor. The plaintiff ſeems to have 
acknowledged this by the form of the receipts he had given for 
the rent, which had been paid to him by the defendant in order 

to ſlave the circuity of an intervening payment to Saunders. 
While the defendant continued in poſſeſſion, the plaintiff might 
bave diſtrained upon him for the rent then due, but as he had 
permitted him to quit the premiſes without uſing that proceſs, 


he could not now ſubſtitute this action of covenant in its place. 
ea a court of equity would not aſſiſt in a caſe like this, as ap- 
bears by two caſes mentioned in Bacon's Abr. Title Leaſe (2), and 
h reported in Vernon, vis. Sparkes v. Smith (a), and Pilkington Vs, 
(0 Haller (5). 2. That, by the iſſue, the plaintiff had affirmed 
id that the 2obole of Saunders's eſtate, &c, had come to the defend- 
ue pit, but the proof was, that only part of the term had been 
. Carveyed, Surely this proof could as little ſupport ſach an 


ler! One of the variances mentioned by 
on 5 that the leaſe pleaded was eæclaſive, 
"*:-2t found by the jury incluſive, of the 
| "ii March, T his may therefore be 

eto the ſeries of caſes enumerated by 
"Maxsriey in his argument in Pugh 


„5 7. ; 
„ 4 2 73 * 5D , 


| G29, 2 
3 


live, as evidence of only part of the premiſes having been aſſign-, 


v. The Duke of Leeds () in which“ From the 
©« Jay”? had been ſuppoſed to exclude, and 


From henceforth, or from the date,“ to in- 


clude the day, 


2 . 


| (©) Mentioned ſupra 2. 53, not? 15. 


(a) Canc. M. 1692. 2 Fern. 274. 
(% Canc. T. 1700. 2 Fern, 1700, 


ed, 
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came liable for the rent which accrued during your poſſeſ. 


and that the reverſioner aliens his reverſion in parts, vix. for 40 
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ed, which was the caſe of Hare v. Cator. The only "OO 
conſonant to the truth of the preſent caſe would have been, 
« You have been in poſſeſſion under Saunders, and thereby he. 


* ſion,” but, if the plaintiff had ſtated his demand in that man. 
ner, it would have been demurred to. If an under-tenant were 
to pay the rent to the original leſſor, he could not plead that 
payment in bar to an action by his immediate landlord, nor ſet 
it off, becauſe there might be mutual accounts between the ori. 
ginal leſſor and leſſee, and the former might have been, at the 
time of the payment made to him, indebted, on the balance, to 
the latter. | 
BULLER Fuſtice put this caſe—Suppole a leaſe 67 21 years 


years immediately, to one, and in remainder in fee, to another, 
By the covenant for rent, it is to be paid by the leſſee and bi 
aſſigns, to the leſſor and his affigns. Now could not the aſſignet 
of the reverſion for 40 years, which is only part of the origin 
leſſor's intereſt, maintain an action on the covenant ?—To this, 
it was anſwered that the caſes were not parallel, for that, in the 
caſe put, there was no middle man to whom the leſſee could be 
anſwerable. That, to make them correſpond, the privity be 
tween the original leſſee and leſſor in the caſe before the court 

| muſt be annihilated. —BULLER, Fuftice, then obſerved, that, in tt: 
| caſe he had ſuppoſed, that privity was not at an end, for that ite 
original leſſor would ſtill remain liable to the tenant, under a c- 
venant to repair, &c. 
Lord MansFIELD—It is fit that we ſhould look into 15 au- 
thorities, therefore let the caſe ſtand over. 
The court were underſtood to be for ſome time divided, and 
judgment was not given till this day, when Lord MANSFIELD 
delivered their unanimous opinion, as follows : 
Lord MANSTIEID— This is an action of covenant by a 44% 
againſt an under-leſſee, and the ſingle queſtion is, whether th 
action can be maintained againſt him, as being, ſubſtantially, ® 
aſſignee. For ſome time, we had great doubts ; we have beſtof- 
ed a great deal of conſideration on the ſubject, and looked fully 
into the books, and it is clearly ſettled (and 1s agreeable 10 
the text of Lyltleton) that the action cannot be maintained, yi 
leſs againſt an aſſignee of the whole term. 
The rule made abſolute 


Th 
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Tu KINO againſt PUGH. 


HIS Was a —_ reſerved upon an indictment on the ſta- 
FT tute of 3 & 4 Ann. c. 18. F 5. againſt the defendant, as 
high conſtable of the hundred of Battle, in the county of Suſſex, 
for not obeying a warrant, of the juſtices in quarter ſeſſions, by 
which he was commanded to iſſue his precepts to the petty con- 
tables, head-boroughs, and tything men of and belonging to the 
reſpective boroughs * of the ſaid hundred of Battle, for the pur- 
poſe of preparing liſts of perſons qualified to ſerve on juries, &c. 
and for not returning ſuch liſts to the ſaid juſtices at the Michael- 
mas ſeſſions following. The indictment had been removed by 
certiorari from the quarter ſeſſions, and was tried at the laſt aſ- 
ſizes for Suſſex, The caſe ſet forth—That the defendant had 
been legally appointed to his office; that a warrant (ſtated 12 
bac verba) iſſued at the Midſummer ſeſſions; that he was duly 
ſerved with it, and neglected and failed to iſſue forth his precepts 
Gc. That William I. when he founded the Abbey, granted, among 
other things, quod habeat curiam ſuam per omnia, & regiam li- 
t bertatem & conſuetudinem tractandi de ſuis rebus vel negotiis, 
«& juſtitiam per ſe tenendam, ſanctuary for felons, freedom 
from all epiſcopal juriſdictions, &c. That Henry I. by two 
ſeveral charters, (part of which were ſet forth) confirmed the 
privileges granted by William I, That Henry VIII. granted the 
manor and hundred of Bartle- Abbey to Sir Anthony Brown, his 
heirs and aſſigns, with power to hold ſuch views of frank-pledge, 
court-leet, hundred-courts, law-days, ſokes, returns of writs, 
cognizances of pleas, and other rights, juriſdictions, powers, li- 
erties, Se. as the late abbot, or any of his predeceſſors had held 
and enjoyed, in right of the ſaid Abbey. That, under this grant, 
the manor and hundred had come by various meſne aſſignments 
to the preſent proprietor Sir Whiftler Webſter, Bart. That the de- 
lendant lived within the manor. That the manor and hundred 
ae co-extenſive. That there had been a court of record regularly 
held within the manor, till the year 1744. That, by e eri 


cuſtom, the reſiants within the hundred had not been returned to 
| fs 


2 


Ver 
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If the inha- 
bitants of an 
Hundred have 
enjoyed an 
immemorial 
exemption 
from ſerving 
on juries, they 
are not hab.e 
to be ſum- 
moned, under 
the different 
ſtatutes rela- 
tive to jurors. 


"TV? on juries out of the hundred; and that no precepts had 
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againſt 
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ever been iſſued, from time immemorial, by the high conſtabl 


vilege. That the town of Battle is not a town corporate, that has 


e force, concerning jurors, or Wen or one of e have not 


of 4 C5 V. & M. c. 24. (c), 7 & 8 V. z. c. 32 (d), and 3 64 


towns corporate (/), and therefore they muſt be conſidered as 
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of Battle, That no proof was given of any allowance of this pri. 


power by charter to hold ſeſſions of gaol- delivery, or ſeſſions of 
the peace for ſuch town. — The defendant was found guilty, ſub- 
jet to the opinion of the court on the following queſtion, »1z, 
Whether the above charters and immemorial cuſtom would 
*« excmpt the inhabitants of the hundred of Battle from ſerving 
* on juries, and the high conſtable from iſſuing. his precepts, 
or whether the ſeveral acts of parliament paſſed, and now in 


taken away ſuch exemption.” 
The caſe was argued on Wedneſday, the zth of May. — Burril 
for the proſecution Pech bam for the defendant. 
Ja ſupport of the proſecution, it was contended, that the ſtatutes 


Ann. c. 18.(e), are general, without any exception as to liberties 
or local exemptions, unleſs with regard to cities, boroughs and 


Having taken away the privilege claimed by the inhabitants of 
the hundred of Battle, if it ever had a legal exiſtence. This con- 
ſtruction of thoſe ſtatutes was, it was ſaid, conſonant to the in- 
terpretion which had obtained in reſpect to the ſtatute of bridge 
and highways (g), for the words in the fourth ſection of that 
ſtatute, having given authority“ to tax and ſet every inhabit- 
* ant,” Lord Coke expreſsly ſays, in his commentary upon it, 
that, © by theſe words a// privileges of exemptions or diſcharges 
#8 whatſoever from contribution for the reparation of decayed 
<< bridges (if any were) are taken away,” and even adds,“ although 
<* the exemption were by act of parliament (9).” 

For the defendant, it was inſiſted, that, it is a general rule, that 
an affirmative ſtatute does not take away a cuſtom (i). May 
particular decifions which eſtabliſh and confirm that rule, might | 
be cited. For example, by the ſtatute of 1 Ed. 3. ff. 2. cap. 2 
it is enacted, © That every man that hath any wood within the 
<< forreſt may take houſe-bote and hay-bote in his {aid wood, 1 
<< that he doth the ſame by the view of the forreſters, and pet, 
notwithſtanding that reſtriction, a preſcription to cut down tim- 


4c) + 15, 16. | a (g) 22 Een. 8, c. 5. 
5 0 2 Hl. 20g. 
le) § 5. D 


(/) 485 V. M. c. 24.817. il 
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ber trees in the.partie's own woods, within a forreſt, without the 
view of the forrefter, was held good, in a caſe in 16 Eliz. ſtated 
4 Inſt. 297. (H). The paſſage in Lord Co#e's commentary on the 
ſtatute of bridges does not apply, becauſe the words of that ſta- 
tute are much broader, and more comprehenſive, than thoſe of the 
different acts relative to jurors. The principal object of the ſta- 
tute of 4 & 5 W. & M. (in that part of it which has been re- 
lied on) was to revive that of 16 & .1 7 Car. 2. c. 3. with regard 
tb the qualification of jurors in point of eſtate, The purpoſe of 
thoſe of 7 & 8 W. 3. c. 32. and 4 Ann c. 3. was to provide a 
method of giving the ſheriff authentic information of the perſons 


it would appear, that it was never intended thereby to ſubject 
perſons, who had a right of exemption, to ſerve. Such exemp- 
tions are very common. Tenants in ancient demeſne ©* cannot be 


«court upon any inqueſt or trial of any cauſe (/).” ſo clergy- 
men (Beecher's Caſe) (m), coroners, officers of the foreſt, officers in 
the army, and other officers, and miniſters belonging to the King, 
ate not liable to be ſummoned on juries, Bacon s Abr. Title Fu- 


. ries (n) ; and by ſtat. 52 Hen. III. c. 14. though it is provided, 


that, in particular caſes, perſons privileged by charters of exemp- 
tion, ſhall, notwithſtanding, be ſworn on juries, yet their gene- 


of the antiquity of this ſort of privilege. 

Burrell, in reply, obſerved, that, if it were to be held that the 
-exemption claimed was well founded, ſtill that was not a ſuffici- 
ent juſtification of the defendant, becauſe his office, in the exe- 
cution of the warrant, was only miniſterial [23] ; but Peckham 
having anſwered, that the point of the exemption was the only 
dueſtion meant to be tried and brought on upon the caſe reſerved, 
this ſcemed. to be acquieſced in. 

The court took time to conſider, and now Lord Max SFIELD 
delivered their opinion as: follows : 

Lord MAansFlELD—We. have conſidered this matter very ful- 
, and we are all of opinion, that the ſtatutes relative to jurics, 
being affirmative, do not take away the prior exem ption; and ſo 
is the text of Lyttleton. 

A verdict of acquittal entered for the defendant. 
[23] Vide Rex v. Percival, B. R. H. 18 & 17. Car. 2. Hard. 389. Sid. 243. 


(i) Alſo Co. Lie. Ex: | (5 Vol. ili. 5. 261. cites Dall. Sher. 121. 
0 4 Inſt. 269. | Trials per pais 86. 

0) C. B. M. 19. 4 Lecu. 190. | 

3A The 


qualified; but, from a careful peruſal of thoſe different ſtatutes, 


„ empanneled to appear at Weſtminſter or elſewhere in any other 


ral liberty and exemption is ſaved, which affords a ſtrong 12 
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Tueſday 
14th May. 


The juſtices 
are bound to 
receive an ap- 
peal againſt 
an order of 
removal if of- 


fered at the 


next ſeſſions, 


although no 
notice of ap- 


peal has been 
given. 


ration of it till the following ſeſſions, and had refuſed. 


have received the appeal. 


Tueſday 
11th May. 


If a bond for | 
the payment 


of money has 
been forfeit- 
ed before a 
bankruptcy, 


payment of 


intereſt by the 
bankrupt, af- 
ter the certi- 
ficate, may 
perhaps ren- 
der him liable 
to be ſued 
upon it. 


12th of November following; and the ſeſſions, where the appeal 


| tained his certificate, but it did not appear whether ſuch in tereſt 


by him, that the principal was then due, and he might be 1iablz 
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Tas KING againſt the JusT1icsts of Groy- 
| CESTERSHIRE. 


N an application for a mandamus to compell the juſtices of 
the quarter ſeſſions in Glouceſterſhire to receive an appeal 
from an order of removal, it appeared, from the affidavits on 
which the rule was obtained, that the examination of the 
pauper was taken in Auguſt; the order of removal dated the 


was tendered, held on the 12th of January in the enſuing year; that 
no notice of appeal had been ſerved, (for which the reaſon aſſigned 
was, that the appellants had not been able to get their witneſſes 
ready, till it was too late to give ſuch notice); that the court 
had been moved to receive the appeal, and adjourn the conſide- 


Dunning now ſhewed cauſe—Morris for the proſecutor. 
The court were clearly of opinion, that the Juſtices ought to 


'The rule MY abſolute. 


Alls or and another againſt BROWN. 


HIS was an action on a bond, to the truſtees under Sa- 
muell Wilſon's will, in which the defendant pleaded 4 
bankruptcy, as was done in that of Alſop v. Price (o); but 
here the defendant was the principal. The cauſe had been tried 
before BuLLER Juſtice, and a ſpecial caſe reſerved, which 
was this day ſpoken to, by Davenport for the plaintiffs, and 
Morgan for the defendant. It was ſtated in the caſe, that in- 
tereſt had been paid on the bond, aſter the defendant had ob- 


was paid by the bankrupt, or one of the ſureties. Lord Mans 
FIELD ſaid, that if the intereſt was not paid by the bankrupt, 
there was no queſtion, but that, if it was, it would be an admiſſion 


(% Fide ſupra, p. 155, 
1 : 
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5 on a new contract [24]. 


The caſe was ordered to ſtand over; 


intereſt was paid; but I believe it was never brought on again. 


124] Vide infra, 7 elſter v. n E. 20 Geo. 3. and IF; Wyllie v. Wilkes, M. 21 Geo. 3. 


| The King again the lee of the Faſt Riding of 


 YorKksSHIRE. 


H 18 was an application for a mandamus to compell the 
court of Quarter Seſſions to receive an appeal againſt an or- 
der of removal. The facts of the caſe were theſe: The order of 
removal had been made by the two juſtices on the 22d of Septem- 
ber, but the pauper was not removed till the 5th of October. 
| Hull, (the place to which the pauper had been removed from 
Ibitby,) is ſixty miles from Northallerton, where the Seſſions be- 
gan on the 6th of October. At that Seſſions, no appeal was enter- 
ed, and at the Epipbany Seſſions following, (which began on the 
12th of January,) the pariſh charged having offered an appeal, the 
juſtices refuſed to hear it, thinking themſelves bound by the words 
| of the ſtatute of 13 & 14 Car. 2. cap. 12. § 2. which ſays, that 


perſons aggrieved may appeal to the Juſtices of peace c at the 
| next Quarter Seſſions,” 


Leeſhowed cauſe, and inſiſted, that the kneading Seffions had 
no juriſdiction, that an appeal might have been entered at the Mi- 
chaelmas Seſſions, on the ſecond or third day, for that no notice is 
neceſſary in order to entitle the parties to enter their appeal (Y). 
although, if there has not been any, or not reaſonable, notice, the 
Juſtices are bound to adjourn the hearing til the enſuing 
Leſſions (9). 

The court ſaid, that, by“ next Seſlions, ths ſtatute of Car. 2. 
muſt have meant the next poſib/e Seflions, and that here it was 


nas Seſſions. 
The rule made «folate, 


(8) hairs, Rex v. the Juſtices of Gloucefterſpire, p- 1 82. 


bs an indictment for perjury, tried before BULLER, Fuſtice, 
at the Sittings at Weſiminſter, in laſt Hilary Term 00, the 
| (r) Thur/day, 28th January, 1779. 


(9) 9 Ge. 1. cap. 7. 5 8. 


The KING againſt M a v. 


ing Hat is to fas, do not bind the party to recite the inſtrument, Sc. verbatim, 


court wall order him to pay the expence thereby incurred. 


A 


till affidavits ſhould be laid before the court, ſtating by whom the 
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— 


ALlsoũ 


againſt 
BROW W. 


If, from the 
diſtance be- 
tween the pa- 
riſh to which 
a pauper has 
been remov- 
ed, and the 
place where 
the ſeſſions 

are held, there 
is not time to 
lodge an ap- 
peal at the 
ſeſſions held 
immediately 
ſubſequent to 
the removal, 
the ſeſſions 
next enſuing, 
are to be con- 
ſidered as the 
next ſeſſions 
within the 
ſtatute of 13 
& 14 Car. 2. 
and the juſti- 
ces will be 
compelled to 
receive the 


| appeal at 


ſuch enſuing | 
{eilions. 


| impoſſible for the appellants to lodge their appeal at the Michael 


Saturday 
15th May, 


In an indict- 
ment the 


words © in 


«© manner and 


e form  follow- 


nor render mere formal 
Mifions or miſtakes fatal.—If a clerk of the peace in drawing an indid ment introduce unneceſſary re- 
Ctals, the 


perjury 


184 


1779. 


The KinG 


againſt 
Mar. 


for an aſſault. The defendant having been found guilty, on 


«© following, that is to ſay.” Then the indictment was ſet forth ol 
in hc verba, but, in the paſſage above-mentioned, the word 


_ diſtinction laid down by the court, in that 
caſe, was, that, where the miſrecited word | 2 Str. 587.) where, in an action, the wor 
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perjury was laid to have been committed by the defendant, i 
giving his evidence as proſecutor, upon an indictment againſt 4 


Wedneſday, the 3d of February, 1779, Cowper moved for a ry} 
to ſhew cauſe, why the verdict ſhould not be ſet aſide, and Judy. 
ment of acquittal entered, upon the following ground: The of. 
ginal indictment, in ſtating the injury which the defendant (then 
the proſecutor) had received, ſaid, ©* whereby his life was great. 
**:deſparred of.” The preſent indictment, after mentioning that 
there had been an indictment preferred by the defendant, went 


on thus; * which indictment was preſented in manner and fir [2 


publi 
fimil: 


«© deſpaired was omitted. It was admitted not to have been ze Nene 
ceſſary that the former indictment ſhould be recited, but it was but | 
contended, that the proſecutor, by the words . manner and forn | g 
following, that 1s to ſay,” had undertaken to recite it, and een 


that, having done ſo, he was bound to ſet it forth verbatim. Thi i *" 


tier. 


objection had been made at the trial, but was over- ruled by the ay 
Judge, who ſaid, that the word, fenor had ſo ſtrict and tech- WM -. 2 
nical a meaning as to make it neceſſary to recite verbatim, but at 
that, by the expreſſion in this caſe, nothing more than a /ubſar- 2 
tial recital was requiſite, and that the variance here was only in 
matter of form. He mentioned a caſe where the variance was 
„ undertood in the recital of an affidavit, in an indictment, in- 
ſtead of ** under/iood,” in which, on a motion for a new trial, al- 
though the introductory words were ** tenor and effect, ths 
court determined, that th variance was not fatal [25]. 

A rule to ſhew cauſe was granted, but was afterwards drop- 
ped, and the defendant was, this day, called upon his recogniz- 
ance, in order that judgment might be pronounced againſt him, 


| (25] N. is G. 3. Aex V. denn, The | fore, as to the caſe of J. Wh” V. Aynfeaortt, 
(B. R. H. 1 Geo. 2. 2 Lord Rayn. 1515, 


is in itſelf a word, though not intelligible | << Auftrialia” being uſed in ſeating the 
with the context, as ©* air,” for, „Heir, | name of the South Sea Compar:z, inſtead of 
there the variance, according to the deci- | © Auftralia,” the variance was held to 
ſions, is fatal, but not if the mutilated word | fatal, 
does not make any other word. Qu. There- 


n 
us {a bt 


- 
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the quarter ſeſſions for Middleſex, appearing to be of an exorbitant 
length, ſtating all the continuances on the former proſecution &c, 
which is rendered unneceſſary by the expreſs words of the ſta- 
tute of 23 Geo. 2. c. 11. 1, the court ordered that it ſhould be 


The indictment, which had been removed by certiorari, from 


[26] Lord MANSFTIELHD defired the bar | 
| ould take a note of this, that it might be 
publicly known,—A caſe, in ſome reſpects 
fmilar, occurred in this term, when I hap- 
pened not to be in court, viz. Rex v. Bury, | 
but I have ſeen a very accurate note of it. 
It came on upon a rule to ſhew cauſe why 
an attachment ſhould not Mae againſt the 
defendant, who was clerk of aſſize, on the 
X«rfolk circuit, for not obeying a writ of cer- 
icrert to remove an indictment for murder, 
nd a ſpecial verdi& founded upon it (Rex 
v. Bothwick, infra, 19 G. 3.). The defend- 
ant inſiſted that he had a right to retain the 
cord till he ſhould be paid his fees for | 


* 5 8 


referred to the maſter to ſee what part of the record was unne- 
ceſſary, and that the clerk of the peace ſhould pay the Py 
incurred by ſuch unneceſſary part [26]. 


drawing, ingrofling, Sc. which the attor- 


ney for the priſoner refuſed to do, on the 


ground of their being exorbitant. How- 
ever, on the attorney's undertaking to pay 
as much as ſhould, on a reference to the 
maſter, be reported to be due, the record 
was returned into conrt, upon which the 
rule was diſcharged. Lord MANSPIELD 
ſaid he ſhould be very unwilling to deter- 
mine that a clerk of aſſize has a lien on 


| the records of the court for his fees, for 


that he foreſaw. great inconvenience from 
ſuch a doctrine. 

* Vide ſupra Wilkins v. Carmichael, H. 
19 C. 3. p. 100, l. 


The End of EASTER Term 19 Georct III. 


CASES 


5th June. 


If a warrant 
of attorney to 


ment has been 
obtained by 
fraud, the 
court will or- 
der it to be 
delivered up, 
apon motion 
for that pur- 
poſe, altho? 
no proceed- 
ings have 
been had up- 
n it. 


Saturday 


confeſs judg- 


AR GU E D and DETERMINED 


IN THE 
Court of K IN G's BENCH, 
3 
Trinity Term, 


In the Nineteenth Vear of the Reign of GEORGE III. 


Duncan againſt THOMAS. 


of attorney to confeſs judgment in this court, ſhould not 
be delivered up, as having been obtained by fraud, and 
while the party was in cuſtody under proceſs out of the court of 


6 8 H1S was a rule to ſhew cauſe why a bond and warrant 


Exchequer. Judgment had not been, in fact, entered 8 nor 


any proceedings had, on the bond; and, it was, therefore, Ur- 
ged, that the court could not entertain the motion, there | 'e1ng 
no inſtance in which it had ever extended its equitable jur cle 
tion ſo far. The rule however was made abſolute; Br: BR 
Fuſtice obſerving that the court had the ſame juriſdiction if 


the judgment had actually been entered up. If it were ather— 


wiſe, he ſaid, the conſequences would be extremely inco!ve- 


nient. The judgment might be entered up in the vacation, 
and the defendant taken in execution, before any application 


could be made to the court. 
Lord MANSFIELD abſent. 
| Heworth for the plaintiff— Morris for the defendant. 


As LAB 


In THE NINETEENTH YEAR OF GEORGE III. 


HaSELAR again} ANSELL. 


CTION on a bond—Plea, judgment recovered—Repli- 
cation, nul tiel record; which was delivered with a rule 
| to return the paper-book in four days. The paper-book was 
not offered to be returned till the morning of the fifth day, be- 
fore the opening of the office, when the plaintiff refuſed to receive 
it, and immediately entered up judgment, and took out execu- 
tion, Upon this, the defendant obtained a rule to ſhew cauſe 
| why the judgment, and ſubſequent proceedings, ſhould not be 
| {et afide for irregularity. 

Baldwin, in ſupport of the rule, relied on the authority of 
the caſe of Oxley v. Bridge (a), as directly in point, to ſhew that, 
by an equitable extenſion of the four days, they are ſuppoſed to 
continue till the office open on the morning of the fifth. 
Lane, on the other ſide, inſiſted, that the judgment was entered 
up regularly and conſiſtently with the rules and practice of the 
Court, and ſaid, that in Oxley v. Bridge there muſt have been 
ſome particular circumſtances which diſtinguiſhed that caſe from 
the preſent. Lord MAns#1ELD having aſked the maſter what 


| to ſign judgment, if the paper-book was not returned on the 
evening of the fourth day, although it was a very common 1n- 
dulgence to allow him till the next morning. 

Lane, on being aſked by his Lordſhip, admitted, that the 
plaintiff would not have been injured by waiting till the next 


ſendant had merits. 

Lord MansF1ELD was inclined to believe that Oxley v. Bridge 
 Utered in circumſtances from this caſe ; and was clear that a 
judgment entered up agrecably to what the maſter had certified to 
be, in ſtrictneſs, the practice of the court, could not be ſet aſide 
tor regularity, 

The ole had. 


La) Supra, E. 19 C. 3. P. 66, 67. 


W1LLIAMS 


day, and Mr. Baldwin on the other hand, could not ſay the de- 


Tueſday 
$th June, 


On a rule to 
plead, Sc. in 
four days if 
the defendant 
delay till the 
morning of 
the fifth day 
the plaintIF 
may ſign 
judgment, 


the practice was, he ſaid that, ſtrictly, the plaintiff was entitled 
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1779 
yd 


Thurſday 
roth June. 


After an at- 
torney's bill 
has been de- 
hvered a 
month and 


no applica- 
tion has been 


made to have 
it taxed by the 
maſter, the 
defendant 
will not be 
permitted to 
queſtion the 
reaſonable- 
neſs of the 
rens before a 
jury.— On 
notice to exe- 
cute a writ of 
inquiry at a 


certain hour 


the party is 
not tied down 
to the exact 


time fixed by 


the notice. 


Thurſday 
10th June. 


The ſame 
point as the 


Frſt in the 


toregoing 
Caſe. 


made on an affidavit that the ſheriff would not hear evidence ie 
impeach the reaſonableneſs of the charges. Lord MAnsFIE® | 


elapſed, and they were gone, the writ was executed, It wi 


due. 


the items, at the trial of the cauſe. In this caſe, it was clearly 


ſtood that the time is to be (crupulouſly adhered to. The ſne. 


CASES IN TRINITY TERM 


WILLIAMS againſt FRIT A. 


CTION on an attorney's bill; judgment by default, 

A. and writ of inquiry executed. Rule (on the motion ( 
Dunning) to ſhew cauſe why the verdict ſhould not be ſet aſide 
for irregularity. The irregularity complained of was, that ng. 
tice was given to attend the execution of the writ of j Inquiry 
between ten and twelve o'clock, that the defendant and his wit. 
neſſes did not attend till twelve, and that, after the hour wa 


alſo ſworn, as a ground on merits, that the amount given by 
the verdict, which was 75 J., was 30 J. more can was really 


Lord MAN SFTIELID— The client has a We way of try. 
ing the reaſonableneſs of the items in an attorney's bill, by a re- 
ference to the maſter. If he wave that method, and put the at- 
torney to his action, I never ſuffer him to go into a diſcuſſion of 


trick of the defendant's attorney to leave the place immediately 
after the hour was paſſed. When notice is given for the exe- 
cution of a writ of enquiry at a certain hour, it is never under- 


rift may have Prior buſineſs which may laſt beyond the hour. 
- The rule diſcharged, 


HoopER againſs TILL and his WIPE. 


H IS was alſo an action on an attorney's bill, in which | 
there had been judgment by default, and a writ of enquiry 
executed. On Saturday, the 5th of June, Mingay moved for 1 
rule to ſhew cauſe why the verdi& ſhould not be ſet aſide, and 
the bill referred to the maſter to be taxed, The motion W345 


was abſent. 
BUuLLER, Juſtice, read a note of a caſe, where Lord Mar: 


FIELD and the court had refuſed to Feen a bill to be referted 
to 


4+ 


* 


the items. 
was granted. 


li] This day another point concerning 
the taxation of attorney's bills was moved in 
court, but as I have not preſerved the name 
| of the caſe, I have not mentioned it in the 
| jert, The circumſtances were theſe ; Mr. 


rected to tax thoſe articles in an attorney's 
vill, which related to conveyancing and par- 
| I1mentary buſineſs, the reſt being for the 
management of cauſes in this court, 
Manzel ſaid there was no doubt, but 
the maſter might tax the whole ; that he 


court made part of the bill, and it was de- 
termined that as the <vhole bill had been re- 
ferred to the maſter he might tax that part 
| of it. 

Neto, Tf the whole bill is for conveyancing 
e maſter cannot tax it. B. R. M. 12 G. 2. 
ann, Barnes 4to edit. 41, 42. 

| will add here another cate ſtill, on this 
lubjc&, though I did not hear it in court, 
When it was moved, which was in M. 19 G. 3. 
it was the caſe of Dixsn v. Plant. 


ch 
iry 
r 4 
1nd 
Was 
e (0 


_ '*n's bill as agent in town for Plaut, a 


0 
Bantry attorney, might be referred to the 


A 
4 


— 


e — or 


alain moved that the maſter might be di- 


| ©© trom any 
Lord 


recolleed a caſe, where the fees paid to | 
proctor for buſineſs done in the eccleſiaſtical 


On the 
alt day of that term, Dunning moved taat 


IN THE NINETEENTH YEAR OF GEORGE III. 
40 the maſter to be taxed, becauſe it had been read in evidence 
at ni prius, on a notice of ſett- off, in a cauſe where the attorney 

was defendant, which ſhewed that it had been delivered a month; 
and they held that it was then too late to difpute the amount of 
However, in the preſent caſe, a rule to” ſhew cauſe 


Sylveſter now thewed cauſe, and mentioned the cafe of Clarke 

v. Taylor as directly in point (c). 

1 MaAnsFIELD—The bill of an attorney cannot be taxed 
at the trial of an action brought upon it, 
there has been an account ſettled between the attorney and his 
client, the bill ſhall never afterwards be taxed as of courſe ; par- 
ticular caſes may be pointed out ; the client may, 
new that the bufineſs charged was never performed, or that the 
charges are fraudulent ; but, if the buſineſs was really done, the 
| delay of the defendant for more than a month in objeCting to 
| the yuantum is an admiſſion that he thinks hat reaſonable. 


If 


nor after verdict. 


by affidavit, 


The rule Ae [1]. 


| maſter to be taxed. . ules, Abburft, and 
Buller, Juſtices, (Lord MansF1tLD having 
left the court before the motion was made} 
were inclined to think. that the bill was 
not taxable by the maſter, the act of 12 G. 2. 
c. 13. § 6. having enacted that 2 G. 2, 
c. 23. 1 23» (4% for referring attorney's 


e other attorney, folicitor, or clerk in 
© court.” There is a caſe in Wi/on, where 
a ſingle judge of this court having made 
an order to refer an agent's bill, and the 
maſter not having obeyed it, the court was 


applied to, and held that the order was 


irregular ; the maſter declaring that he had 
never taxed a bill for agency (e). How- 
ever, at the fittings at Guildholl after M. 
19 6. 3. Buller Juſtice, who that day fat 
for Lerd Mansfield, informed the bar, that, 


upon inquiry, it had been found to be the 
Practice of the court of Common Pleas, con- 


firmed hy a caſe decided in that court, to make 
orders for the taxation of agent's bills, 


and 
(4) Made perpetual by 30 G. 2. c. 19. 


975 


GT 


(e) B. R. E. 23 G. 2, 108. 1 Wil. 266. 


(c) ER Pr ITC 9 Barn Quarto edit. 124. 
; 6 W1IGLES= 


bills,“ ſhould not extend to any bill due 
attorney or ſolicitor, to any 
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HoorER 
againſt 
Fil L. 


CASES IN TRINITY TERM | 


and he read a note of the cafe which had 
been lent him by Gould Juſtice, and was 


as follows: Ex parte Bearcroft, an Attor- 


4 ney—lIn E. 7 Geo. 3. Davy, Serjeant, mov- 
ed that the bill of Unwin an attorney, a- 


« gent for Bearcroft, ſhould be referred to 


* be taxed, and ſaid though it was not 
„ within the ſtatute of 2 Geo. 2. by reaſon 


of that of 12 Geo. 2. yet that it might be 
* taxed under the general juriſdiftion of the 


« court, and under 3 Fac. 1. c. 7. He 
“ made his motion on this general authority 


without any affidavit... Nares, Serjeant, 


Thurſday 


ioth June. 


A 3 


that tenants, 


whether by 
parole or 


deed, ſhall l 
have the way- of Hibal. 


going crop 


after the ex- 


pir ation of 
their terms, 


is good. 


90 objected that there never had been an in- 


e ſtance of ſuch taxation of an agent's bill. 
«© But the court thought proper to grant a 
te rule to ſhew cauſe,—T. 7 Gee. 3. Nares 
re ſhewed cauſe, and obſerved that the ſtatute 


of 12 Geo. 2. provides, that 2 Geo. 2. 


ce ſhall not extend, c. and therefore it is 


«© not neceſſary for an agent to deliver a bill 


«« before he brings an action; the reaſon of 
&« which he took to be that it was not looked 
upon to be ſubject to taxation. The ſta- 
te tute of 3 Tac. I. requires bills to be deli- 
*« yered by attornies to thrir maſters or cli- 
* exts, They are ſuppoſed ignoraut of the 


*« ſteps in a cauſe and the due charges. The 
agent, he ſaid, who does the buſineſs in 


re town is entitled to the fees, unleſs there 


is a contrary ſtipulation between him and 


«« the country attorney. Dawy, contra, ſaid 


© that he did not apply on the ground of 


« the ſtatute of 2 Geo, 2. but on the practice 
« of the court. In 3 Fac. 1. there is no 
«« direCtion as to taxation, yet an attorney's 
«© bill was certainly taxable before 2 Geo. 2. 


(a) Mr. Juſtice Gould was ſo obliging as to furniſh me with a copy of his note, ffn 


which copy the above is printed. 


 WicLEswokTH againſt Dailison and another, on 
HIS was an action of treſpaſs for mowing, carrying av), 

and converting to the defendant's own ule, the corn of tit 
plaintiff, growing in a field called Hibaldftow Leys, in the paril 
Moto, in the county of Lincoln. The defendant Dall. 
ſon pleaded liberum tenementum, and the other defendant juſtified 
as his ſervant, The plaintiff replied, that true it was that ths 
locus in guo was the cloſe, ſoil and freehold of Dalliſon; but, —aftel 
ſtating that one 1/abella Dalliſon deceaſed (being tenant for lite) 
and Dalliſon, the reverſioner in fee, made a leaſe on the 29 ® 


The 12 Geo. 2. Mews it to have jy 


c membered, before 2 Geo. 2. applications 


Juſtices, and that they were all three of 


as; 


4 k 


cc thought that 2 Geo. 2. extended to agents“ 
«© bills and properly reſtrained it (as vario 
« things in it are not applicable betyes, 
cc attorneys and agents, ſuch as words at | 
length, Cc.) leaving the caſe between 
oc them as it ſtood before, —The court wy, 21 
„of opinion that the bill ſhould be tue, WM 
© and that they could order it under the 
cc general authority of the court * that it 
«© might be ſeen that only due charges were 
% made.—After the court had declared tii 
6c opinion „Barnes, the ſecondary, ſaid he re. 


7 


ec made to judges at their chambers to refer 
«© agents” bills to be taxed, and that it yy 
FE frequently done upon the country at. 
* torney's bringing the fees charged into 
*© court, — The rule was made abſolute, 
„but with. the condition that Bearcriſt 
*© ſhould bring the money into court (a). 
—BuLLEr, Juſtice, then faid. that 
on being made acquainted with this caſe, 
he had conferred with Willes and Ab 


opinion that Dixon's bill ſhould be r. 
ferred ; that the practice of all. the courts 
ought to be uniform; that queſtions on bill 
of this ſort would be much better under- 
ſtood and ſettled by the maſter, than by 
jury or judge, at xi// prins. Upon this the 
counſel in the cauſe agreed, that the bil 
ſhould be taxed by conſent, the defendant 
bringing into court the ſum remaining due 
on the amount of the plaintiff's claim, and 
that what ſhould be deducted, if any thing, Uo 


| ſhould be afterwards repaid to him, 


7 


! 
79 61 
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Warth, 1753, by which the faid Iſabella demiſed, and the faid 
Dalliſon confirmed, the ſaid cloſe to the plaintiff, his executors, 
.dminiſtrators and aſſigns, for 21 years, to be computed from the 
iff of May, 1755, and that the plaintiff, by virtue thereof, enter- 


41 years he pleaded a. cuſtom in the following words, VIZ. 


« time whereof the memory of man is nöd to inte contrary, there 
« hath been, a certain ancient and laudable cuſtom there uſed 


any lands within the ſame pariſh, for any term of years which 
« hath expired on the fit day of May in any year, hath been 
« uſed and accuſtomed, and of right ought, to have, take and 
« enjoy, to his own uſe, and to. reap, cut, and carry away, when 

« ripe, and fit to be reaped, and taken away, his way-going crop, 
« that is to ſay, all the corn growing upon the ſaid lands which 
« hath before the expiration of ſuch term been ſown by ſuch 
 * tenant, upon any part of ſuch lands, not exceeding a reaſonable 
| * quantify thereof in proportion to the reſidue of ſuch lands, ac- 
* cording to the courſe and uſage of husbandry in the ſame pariſh, 


* lands at the expiration of ſuch term of years.” He then 


laid cloſe, being a reaſonable part in proportion to the reſidue 
thereof, according to the courſe and uſage of huſbandry in the 
lad pariſh, and that the corn produced and raiſed by ſuch ſow- 
of the corn ſo ſown as aforeſaid, being the corn in the declara- 
tion mentioned, at the end of the term, and at the time of the 
treipaſs committed, was ſtanding and growing in the ſaid 
Cloſe, the ſaid time not exceeding a reaſonable time for the 
lame to ſtand, in order to ripen and become fit to be reaped, and 
that he was, during all that time, lawfully poſſeſſed of theſaid 
corn, as his abſolute property, by virtue of the cuſtom. The 
lefendant, in his rezoinder, denied the exiſtence of any ſuch cuſ- 
zm, and concluded to the country. The cauſe was tried be- 


Ny found the cuſtom in the words of the replication. 
Baldwin moved in arreſt of judgment, that ſuch a cuſtom was 


"© 800 in reſpect to parole leaſes, could not have a legal exiſtence 


40111 2 


« That, within the pariſh of Hiba/dfow, there now is, and, from 


« and approved of, that is to fay, that every tenant and farmer of 


*and which hath been left ſtanding and growing upon ſuch 


ſtated that, in the year 177 5, he ſowed with corn, part of the 


fore EyRE Baron, at the laſt aſſizes for Linco/nſhire, when the 


| ©Pugnant to the terms of the deed, and therefore, though it might 


u the eaſe of leaſes by deed. He relied on Trumper v. Carwar- 


19 


1779. 


WicGLEs- 


WORTH 
againſt 


ed, and continued in poſſeſſion, till the end of the ſaid term of Dao. 


\ 
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1 


1779. dine before Y aTEs Fuftice ( f Js the circumſtances of which caſe 

0k Wert thele : | 
worn The plaintiff had been leſſee under the corporation of 
_ % Hereforg, for a term of 21 years, which expired on the 4th of 
December, 1767. In the leaſe, there was no covenant that the 
* tenant ſhould have his off-going crop. In the ſced-time, be. 
cc fore the expiration of the term, he fowed the fallow with 
* wheat. , The ſucceeding tenant obſtructed him in cutting the 
„heat, when it became ripe, and cut, and houſed it himſelf, 
for his own uſe. Upon this the plaintiff brought an action on 
: the eaſe, and declared on a cuſtom in Herefordſhire for tenants 
. | e who quit their farms at Chri/tmas, or Candlemas, to reap the 
% corn ſown the preceding autumn. YATEs, Juſtice, held, that 
* the cuſtom could not legally extend to leſſees by deed, though 
it might prevail, by de ao in the caſe of parole aprec- 
„ments. That, in the cafe of a leaſe by deed, both parties are 
bound by the exprefs agreements contained in it, as that the 
* term ſhall expire at ſuch a day, Cc. and therefore all implien- 
d tion is taken away. That if ſuch a cuſtom could be ſet up, 
*« the ſtatute of frauds would be thereby ſuperſeded in Herefor- 
« ſhire [1]. Accordingly the plaintiff did not recover on the 
* cuſtom, although, on another count in trover in the ſame de- 
* claration, he had a verdict.“ 
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A rule to ſhew cauſe was granted. 
The caſe was argued on Tuęſday, the 8th of June, 3 Hill Ser- 
b jeant, Chambre, and Dayrell, for the plaintiff, and Cuft, Baldun, 
| Balguy, and Gough, for the defendants ; when three objections 
þ were made on the part of the defendant, vis. 1. That the cul- 
tom was unreaſonable. 2. That it was uncertain. 3. That (as 


had been contended on moving for the rule) it was * to 
the deed under which the plaintiff had held. 
| For the plaintiff it was urged, 1. That it was not an unredſur- 
1 | able cuſtom, becauſe without an expreſs agreement, or ſuch ! 
7 | cuſtom as this, there could be no crop the laſt year of a term, tor 
1 the tenant would not ſow, if he could not reap, and the landlord 
would not have a right to enter till the expiration of the tein 
That it was for the advantage of the public, as much as cuſton 


1] 2%. This argument ſeems more ap- ſome degree for half a year onger by { 1 
plicable to parole leaſes, becauſe if a parole | a cuſtom, it might be 183 that this we. . 
leaſe for three years could be extended in | be repugnant to the fiatute of frauds 


(f) At the ſummer aſſizes for Here, rrdſetre 1 
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for turning a plough, or drying nets, on another perſon's land, 1779. 
which had been held to be good (g). That it bore a great ana- Wr 
logy to the right of emblements, and was founded on the ſame won 
principle, namely, the encouragement of agriculture, It was gs oral 
not prejudicial to any one; not to the landlord, becauſe without 1 
it his land muſt be unemployed and unproductive for a whole 

ſeaſon ; nor to the ſucceeding tenant, becanſe he would have his 

turn at the end of his term. 2. That it was ſufficiently certain, 

by the reference to the reſidue of the lands not ſown, and to the 

courſe and uſage of huſbandry in the pariſh. This is as much 

certainty as the nature of the ſubject will admit of, for if it had 

been that ſo many acres might be ſown and reaped, that would 

have been incompatible with thoſe variations in the proportion 

of ploughed land, which ariſe, at different timies, from circum- 

| ſtances in the courſe of cultivation and huſbandry. Reaſonable is 

an epithet which ſufficiently qualifies the extent of cuſtoms, and 

is generally uſed in pleading them, as with regard to cuſtomary 

fines paid to the lord of a manor, eſtovers preſcribed for by a 

party to be taken for the uſe of his houſe, Sc. In the caſe of 
Bennington v. Taylor, reported in Lutwyche (50 where the de- 

fendant, in an action of treſpaſs, had pleaded a right to diſtrain 

for twelve pence for ſtallage, due by preſcription, for the land 

near every ſtall in a fair, and on a motion in arreſt of judgment 

it was objected, that the preſcription was uncertain, and there- 

fore void, the quantity of land not being aſcertained, the court 

held it to be certain enough, becauſe the quantity was to be aſ- 

certained by the common uſage of the fair. Im all ſuch caſes, 

whether the quantity or amount is in truth reaſonable or not, 

s for the jury to decide. 3. That the circumſtance of the 

| Plaintiff's leaſe in this caſe having been by deed, made no diffe- 

rence, There was no agreement contained in the deed, that the 

defendant would depart from the cuſtom, although the parties 

muſt have known of it when the leaſe was executed. He did not 

ckim under any parol contract expreſs or implied, and therefore 

the argument of repugnancy did not apply; and the niſi prius caſe, 

which had been cited, went upon miſtaken reaſoning. Hill Ser- 

ant admitted, that he knew of no inſtance in the reports, of a 

milar cuſtom to this, in the caſe of frechold property, but he ſaid 

hat there were ſeveral with regard to copyholds that went much 


48) ide Davis 32. . | i 7, 12. 3s 2 Lute, 1517, 1010» 
3 D | farther ; 


4 


1779. 
6 . 
WiGGLEs- 

WORTH 


againſt 


DALL150N- 


the executors and adminiſtrators of every cuſtomary tenant for 


life, if he ſhonld die between Chriſtmas and Lady-day, ſhould 
hold over till the Mzchaelmas following, is ſtated on. the plead. 
ings [2]; and no objection taken to it on the argument of the 


 [3]—MYpzte v. Sayer (I), in which laſt caſe, a cuſtom for a 


tification of a treſpaſs in the land of a tenant for years, was held 


Scott (o), where a cuſtom having been found by a jury,“ that 


in arreſt of judgment, determined that the cuſtom was void, be- 
ing, 1. uncertain, becauſe the uſual time for women to be church- 


| (an) Cites 21 H. 7. 14. 


CASES IN FRINITY TERM 
farther ; and he cited Eaftcourt v. Weekes (i), where a cuſtom that 


caſe. . OT 
For the defendant were cited, Grantham v. Hawley (1) 


lord of a manor to have common of paſture in all the lands of 
* his tenants for life or years,” which had been pleaded in jul. 


to be void and againſt law, for that ſuch a privilege is contrary 
to the leaſe, being part of the thing demiſed, and different from 
a preſcription to have a heriot from every leffee for life, becauſe 
that is only collateral () -A caſe relied on by Houghton juſtice, 
in White v. Sayer, in which he ſaid the court had decided that 
a cuſtom for leflees for years to have half a year after the end cf 
their term, to remove their utenſils, was void, as being againſt 
Iaw—Szartup v. Dodderidge (n), where the court refuſed to grant 
a prohibition, on the ſuggeſtion of a modus *©* to pay, upon te- 
* queſt, at the rate of two ſhillings for every pound of the im- 
proved yearly rent or value of the land,” becauſe the yearly 
rent or value were variable and uncertain—Naylor qui tom v. 


<« every houſekeeper in the pariſh of Wakefield having a child 
*«. born there, thould, at the time when the mother was church- 
«ed, or at the uſual time after her delivery when ſhe ſhould be 
e churched, pay ten pence to the vicar,” the court, on a motion 


ed was not alledged [4], 2. unreaſonable, becauſe it obliged 
the huſband to pay if the woman was not churched at all, or if | 
the removed from the pariſh, or died, before the time of church- | 


\ 


[2] It is found by the ſpecial verdict, | of 204. to the plaintiff if a certain crop ol 


the action being ejedtment. corn did of right belong to him; or, in _ 
[3] That caſe, if at all applicable, ſeems | words, if the queſtion of law was in his la- 

to me to make for the plaintiff, It is curi- | vour. | | 

ous in one reſpect, viz. that the queſtion [4] In that cafe the cuſtom, as ſuggeſts 

was brought on in an action of debt on a | did not refer to the uſage of the pariſh 

common bond conditioned for the payment „ | 


, | | 1 : 8 b. 
UT. 10, . 1 m 799; $0t, (n) E. 4 Ain. 2 Ld. Raym. 1158.2 a 
(4 7.14 Jac 1 HHe8--1.32 657. 1 Med. 60. | 
(1) B. R. M. 19 Fac: 1. Palm. 211. | (% ZE. 2 C. 2. 2 Ld. Raym. 15358. 
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ing Carlton v. Brightwell ( p). where the defendant, on a bill 1779. 
for tithes, ſet up a modzs that the inhabitants of fuch a tene- 5 
| « ment with the lands uſually enjoyed therewith, ſhould pay wonnn 
« ſuch a ſum for tithe corn,” and it was held, by the maſter of #24 
the rolls, to be void for uncertainty Harriſim v. Sharp (q). PN 
where a madus that when any of the incloſed paſtures in a cer- 

« tain vill were ploughed and fown with corn or grain of any 

« kind, or laid for meadow and mown and made into hay, tithes 

in kind were paid to the rector, but when eaten and depaſtur- 

| « ed, then the occupier paid to the vicar one ſhilling in the 

« pound of the yearly rent or value thereof and no more, upon 

« ſome day after Michaelmas, yearly,” was held void, on the au- 

 thority of Startup v. Dodderidge—Wilkes v. Broadbent (r), where 

the court of Common Pleas, and afterwards, on error brought, 

the court of King's Bench, held a cuſtom found by verdict, 

« for the lord of a manor, or the tenants of his collieries who had 

« ſank pits, to throw the earth and coals on the land near ſuch 

e pita, ſuch land being cuſtomary tenement and part of the ma- 

* nor, there to continue, and to lay and continue wood there for 

| © the neceſſary uſe of the pits, and to take coals, fo laid, away in 
*carts, and to burn and make into cinders coals laid there, at 
their pleaſure,” to be void, becauſe (among other reaſons) the 

word near was too vague and uncertain—O/and v. Burdwick (s), 

| where a feme, copyholder durante viduitate, having ſowed the 

land, and then married, it was determined that the lord ſhould 

have the corn, upon the principle that when the intereſt in land 

is determined by the act of the party, he ſhall not have the crop, 

An anonymous caſe in Moore (t), where it was held that a cuſ- 

tom, © that leflee for years ſhould hold for half a year over his 
term,“ was bad—Roe leflee of Bree v. Lees (u), where, in 

an ejectment to recover a farm of about ſixty acres, of which 
lity-one were incloſed, and nine lay in certain open fields, 

a  [pecial caſe was referved, which ſtated a cuſtom, that when a 

* tenant took a farm in which there was any open field, more or 

* leſs, for an uncertain term, it was conſidered as a holding from 

three years to three years, and, though the court decided 

Yanſt the cuſtom on other grounds, yet, by their reaſoning, it 


auc. T. 1728. 2 5ñ;. . 462. "4 H. 3. Id. 6. Moor- 8. Pl. 272 

1724. Zunb. 174. (%) C. B. M. 18 G. z. Since reported in 
K. E. 18 8. 2. 2 Kr. 122 2 Blackft. 1171. 

K. H. 37. El. Cre. Flix. PA Or: | 
t 


clearly 


WIGGIL Es- 


WORTH 


agai uſt 


DaLlLison. 


clearly appeared that they thought it void for uncertainty, be. 


_ uſual crop of the country is ſuch, that it cannot come to matu- 


clude ſuch implication, as the parties muſt be ſuppoſed to haue 


FIELD delivered their opinion as follows: 


cerning emblements, which are not allowed to tenants who know 


or folly to have ſown, when they knew their intereſt would expire 


CASES IN TRINITY TERM 


cauſe the quantity of open ground was not aſcertained, and gy, 
rood might determine the tenure of 100 acres of land incloſed. 
Beſides the above authorities (5), the caſe before YaTEs Fuji 
was much relied on. It was admitted that, in caſes where the 


rity in one year, a right to hold over after the end of the term, in 
a parol demiſe, may be raiſed by implication, as where ſaffron i 
cultivated (in Cambridgeſhire), liquorice (near Pontefra@ ), or ty. 
bacco (which formerly uſed to be planted in Lincolnſhire) ; but 
it was contended, that, in ſuch caſes, a leaſe by deed would pre- 


deſcribed all the circumſtances relative to the intended tenure 
in the written inſtrument. Such a cuſtom as that ſet up, in the 
preſent caſe, could not, it was ſaid, be of ſufficient antiquity with 
reſpect to leaſes by deed, as in the time of Richard the Firſt, and 
long afterwards, tenants had no permanent intereſt in their 
lands; or, if there could be ſuch a cuſtom, the plaintiff's leaſe 
could not be within it, becauſe the cuſtom mult have applied to 
the firſt of May old ſtile, and this leaſe was niade, and commence! 
after the alteration was introduced by 24 Geo. 2. c. 23. [6]. 
The court took time to conſider ; and, this day, Lord Maxs- 


Lord MANSFIELD We have thought of this 4 and we ate 
all of opinion that the cuſtom is good. It is juſt, for he who 
ſows, ought to reap, and it is for the benefit and encouragement 
of agriculture. It is indeed againſt the general rule of law con- 


when their term is to ceaſe, becauſe it is held to be their fault 


before they could reap. But the cuſtom of a particular place 
may rectify what otherwiſe would be imprudence or folly. The 
leaſe being by deed does not vary the caſe. The cuſtom does 
not alter or contradict the agreement in the kale: it only ſuper- 
adds a right which 1s conſequential to the taking, as a heriot may 


| 5] 4 Co. 51.6. 1 Roll. Abr. 563. Pl. 9. admitted in its full extent, no cuſtom could 
& Co. Littl. 55. were alſo cited for the ge- exiſt where a certain day of the month n nas 
neral principles concerning cuſtoms and em- | part. of it, as from the errors in thc formel 
blements. | | method of computation tne _ 1 
(6) The new ſtile . the 1ſt of | was contin ually deviating, by degrees, 
January, 1753. But if this argument were | the natural day. 


4 | eee | be 
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be due by cuſtom, although not mentioned in the grant or 1779. 
| leaſe [7]- | 3 e 
. 1 The rule diſcharged [8]. 8 
LY "2 | | | | | 29 | arnmnſt” 
| [7] Vide Doe v. Snowden. C. B. M. 19 | © cuſtom contained and ſet forth, Uc. Ba DAILILISON. 
Ges. z. 2 Black. 1225. where it is ſaid by | cuſtom void in law, and is contrary to | 
the court, That if there is a taking from old f and inconſiſtent with the ſaid indenture of 
Lady-day (5th-4pril) the cuſtom of moſt coun- | '«< leaſe in the ſaid replication mentioned.“ 
tries would entitle the leſſee to enter upon | The caſe was argued at Serjcant's-Iun before 
the arable at Candlemas (2d Feb.) to pre- the Judges of C. B. and the Barons of the 
pare for the lent corn, without any ſpecial | Exchequer, by Balguy for the plaintiff in error, 
<vords for that purpoſe, i. e. in a written | and Chambre for the defendant. The ob- 
agreement for 7 years; for the court were | jection to the reaſonableneſs of the cuſtom 
ſpeaking of ſuch an agreement. was abandoned. In 7. 21 C. 3. ( 27th June 
[8] Judgment was accordingly entered | 1981.) Lord Loughborough delivered the | 
for the plaintiff, upon which. a writ of error | unanimous opinion of the court of Exche- 
kt brought, in the Exchequer chamber, and | qgzer chamber, that the cuſtom was good; 
the defendant aſſigned for errors That the | and the judgment was affirmed. 
| [ 
HH Tis Kine again Joh BoRTH VIC, and fixteen Mun? 


others. 


ls caſe came on upon a ſpecial verdict found at the laſt 
Lent aſſizes for the county of Suffo/h, before ASHHuRsT 
Fuftice, on the trial of an indictment for murder.—The indictment 
{et forth, That, on the 7th of December, 19 Geo. 3. the pri- 
ſoners feloniouſly, &c. upon one Thomas Nichols made an aſſault; 
That Bort hic [8] with a large ſtick, which he then held in 
both his hands, ſtruck the deceaſed ſeveral times, giving him 
thereby a mortal bruiſe on the head, of which he. died the next 


On an Indic — 
ment for mur- 
der if the jury 
find a ſpecia 
verdict, it 1s 
neceſſary, in 
order to 

affe & prin- 
cipals in the 
ſecond de- 
gree, to ſtate 
either, 1. 
That they 
were actually 


aiding, abetting, &c. the ſaid 


| Jurors aforeſaid,  &c. ſay that 


ading ; 


BB If ſeveral are indicted, A. as giv ing 
ie mor 

© Bortal blow, and the others as preſent 
Oe. evidence that one of the others | 


day, and that the other priſoners, at the time of the felony and mur- 
der by the ſaid Borthwicꝶ committed, feloniouſſy, &c. were preſent 


Borthwick the felony and murder 


aforeſaid, in manner and form aforeſaid, to commit, “and ſo the 


the ſaid Jahn Bortb wich, Edward 


Barry, Fe. (naming all the others) him the ſaid Thomas Ni- 
cholt, in manner and form aforeſaid, feloniouſly, Sc. did kill 
ad murder.” — One of the perſons indicted died before the 
trial. The others. pleaded not guilty.— The verdict ſtated, That 
Richard Hanton, one of the priſoners, was a midſhipman, and a 
non-commiſſioned officer belonging to a tender in the government 
{ervice, called the Charlotte, lying off Harwich, and employed 


VP , 
gave the blow, and that A. was only preſent 
Sc. will maintain the indictment, 1 Hale 
437» 438. 
7 YN 


34 


1 


preſent, or 2. 
ſome acts 
done by them 
at the very 
time, which 
unavoidably 
ſhew that 
they were pre- 
ſent, or 3. 
That they 
were of the 
ſame party, on 
the ſame pur- 
ſuit, and un- 
der the ſame 
engagements 
an expecta- 
tion of mu- 
tual defence 
and ſupport 
with the per- 
ton who did 


the tact, 


1779. 
The Kine 
| againſt 


' . BorkTn- 


"WICK 


of the ſame tender, of which lieutenant William Palmer wy 


4 ſelsand boats upon rivers, as you ſhall be able, in order to man his 
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in the ſaid ſervice for impreſſing men for the purpoſes of manning 
his majeſty's ſhips of war. That the others were part of the crey 


then commander, who had previouſly received, and then had in 
his cuſtody, a warrant in writing under the hands of the com. 
miſſioners for executing the office of Lord High Admiral of Grey 
Britain, &c. and under the ſeal of the office of . That | 
the warrant was in the following words, vis. 

By the Commiſſioners for executing the office it Lord High 
<c Admiral of Great Britain and Ireland, &c. and of all his maje- 
<< ſty's plantations, &c. In purſuance of his majeſty's order incoun- 
0 cil, dated, &c. we do hereby empower and direct you to impreſz 
< or cauſe to be impreſſed, ſo many ſeamen and ſea-faring men, 
and perſons whoſe occupations and callings are to work in veſ- 


<< majeſty's ſhips, giving unto each man, ſo impreſſed, oneſhilling 
< for preſt money, and in the execution thereof, you are to take | 
care that you do not demand or receive any money, gratuity, re- 
«© ward or other conſideration whatſoever, for the ſparing any per- 
<< ſon or perſons fit for his majeſty's ſervice, or exchanging or diſ- 
charging any perſon or perſons who may be impreſſed, and alſo 
that every perſon acting under you does not demand or receive 
* any conſideration whatſoever upon the like account, as you 
* will anſwer it at your peril. This warrant to continue in force 
< till, &c. and, in the due execution thereof, all mayors, ſheriffs, 
< juſtices of the peace, bailiffs, conſtables, head-boroughs, and 
* all other his majeſty's officers, and ſubjects, whom it may 
concern, are hereby required to be aiding and aſſiſting unto you 
* and thoſe employed by you, as they tender his majeſtys 
«« ſervice, and will anſwer the contrary at their perils. Given, 
4 Fe.“ (9). 
That Palmer being then the only commiſſioned officer on 
board the Charlatte, and having received information of certain 
ſea-faring men being at Ipſwich, in purſuance of the ſaid prel- 
warrant gave verbal orders to Richard Hanton, and the other 
priſoners, to proceed thither, and to take ſuch perſons as the) 
ſhould there find liable to be imprefſed. That it is the conſtant 
uſage and invariable cuftom of the navy for all commiſſioned 
officers, having in their cuſtody ſuch preſs-warrants, to give verbal 


[9], It is obſervable that this warrant dif- power to depute the execution of it to 2 
fers in ſome re ſpects from that printed by Mr. commiſſion officer by an indorſement on tie 
Juſtice Fofer, particularly ip, omitting the | back. Ff. Cr. Law, 156. 

. 25 order! 
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order to ſuch petty officers whom they may think fit to em- 


vice, the warrant remaining in their own cuſtody ; and that 
ſuch petty- officers uſually act without any other authority 
than ſuch verbal order. That the preſs-warrant was not 
backed or ſigned by any magiſtrate. That in conſequence of, 
and conformity to, the verbal orders given by Palmer, Hanton 
and the other .priſoners went to Ipſwich, and having informa- 


in Ipſwich kept by one Wiles, went all together in company to that 
| houſe, between ten and twelve at night. That the gate leading 
from the ſtreet into the yard of the houſe was opened by the maid 
ſervant of Wiles, to the priſoners. That the door being open, 
they entered the houſe. That certain ſea-faring men, viz. Sharpe, 
Bennet, and Oſborne, were then fitting drinking in an inner room 
ol the houſe, together with PViles and one Grimwood, That the 
| priſoners.entered that inner room with large ſticks in their hands, 
ſuch as are uſually carried by preſs-gangs, and were there in- 
formed that Bennet and Osborne belonged to the Brilliant ſtore- 
ſhip in the ſervice of government. That the crews of ſuch ſtore- 
ſhip are paid by the contractors, and not by government. That 
no protection was produced, or offered to be produced, by Bennet 


any of them. That the priſoners, upon entering the inner-room, 
informed Sharpe, Bennet, Osborne, Wiles, and Grimwood, that 
they were come for the purpoſe of impreſſing men, and that Sharpe 
then drew a knife out of his pocket, and brandiſhing it, ſaid, ** fh 
* firſ man that hinders me from going home to my wife and family 
* [ll flick him, and in that manner paſſed through the gang, 


no weapons in their hands, but that Bennet drew a poker out 
of the fire for his defence, and ſaid © He would not be taken 
alive; and, upon this declaration of Bennet, ſome of the priſoners 
ittempted to wreſt the poker out of his hands; upon which at- 


ol 8 » . „ ö | 15 
T tempt an affray immediately enſued, and the poker was, ſoon after, 
1 taken out of the hands of Bennet, but the affray continued, du- 


ng which Wiles threw down a table then in the room, and extin- 
iſhed the light of the candle, which was then burning, and feve- 
al blows were given. That, during the affray, the deceaſed came 


WWiking-ſtick which he then had in his hand, and faid to Benner 
oo ane * My lads h as you bavedone before,” (meaning thereby 
1 | 3 that 


ploy on ſuch ſervices of impreſſing men for his majeſty's ſer- 


tion that there were certain ſea-faring men at a publick-houſe 


and Osborne, or either of them, or demanded by the priſoners, oer 


and quitted the room. That Wiles, Osborne and Grimwood had 


to the door of the room, and ſtood in the door-way, leaning on 
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. the proſecution, and Graham for the Priſoners. 


that Bennet and Osborne ſhould reſcue themſelves by per), ; and 


44 ſhamed to beat a man whois down' (meaning Wiles). That during 


of his death.—That according as the court ſhould think the 


Jurors found the priſoners guilty of felony and murder, or of 


general queſtion of the legality of preſſing; but the court inti- 


paſſers. But as none of them could be conſidered as more tha 


it was that gave the blow, it was inſiſted, for the priſoners, that 


dict, as they are in an indictment, and that enough was found 


vet was legal or not. But, unleſs the priſoners had a pov” 


CASES IN TRINITY TERM 


that the deceaſed then ſaid to one of the priſoners, <* are not yu 


hol 4H 


the affray, the deceaſed received a blow on the head from one of 
the priſoners, with a large wooden ſtick (“ but from which of 
them the jurors are ignorant ) and that the blow was the cauſe 


killing, Sc. felony and murder, or felony and manſlaughter, or 
neither felony and murder, nor felony and manſlaughter, the 


felony and manſlaughter, or not guilty. 
The caſe was argued, on Wedneſday gth June, by Jones for 


— © 2 bs © „ AS. 2.4 


&S — 


Lord MANSFIELD abſent. 
The counſel for the proſecution .came prepared to argue the 


- hs + 


mated an opinion that it was unneceſſary to agitate that point i 
this caſe, as the warrant ſtated could not authoriſe a parol de- 
legation of the power veſted in the lieutenant, and indeed it wi 
admitted by the counſel for the priſoners that they were tre. 


principals in the ſecond degree, the jury not having found who 


the verdict was defective in not ſtating them to have been preſent 
.aiding and abetting. To prove that this was eſſential, 1 Hole 48. 
was cited, Rex v. Meſſenger (v), and Rex v. Royce (aw). 

In anſwer to this, it was obſerved, that the technical words 
« preſent aiding and abetting” are not neceſſary in a ſpecial ver- 


for the court to imply either an actual or a conſtructive preſence. 
To ſhew that the latter was ſufficient, a caſe in 3 Ed. 3. Cort 
350. and Lord Dacre's caſe cited in 1 Hale. 439. were it 
lied on. 

The:court took time to conſider; and Win 2 now 
delivered their opinion to the following effect. 

In this caſe, the counſel for the proſecutor offered to argue 
the general queſtion, whether the warrant ſtated in the ſpecial 


to execute it, and conducted themſelves legally in the executiol, 
there is no occaſion for the court to conſider that queſtion. It 


M00) 21,70; — E. 7 Geoi 3. 4 Burr. 2073. 
PN 4 | | | wo 
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vas admitted by the counſel for the priſoners that they were not 
ſtrictly juſtifiable in the execution of the warrant, and therefore 
were treſpaſſers. The court were all of that opinion, on reading 
the verdict; for the authority given by the warrant could not be 
gelegated by parol to other perſons. On this ground the court 
ſtopped the counſel in the argument of the general queſtion, and 
it is become unneceſſary to conſider the degree of guilt which 
might have been imputed to the priſoners, for we are all of opinion 


found that they all were preſent aiding and aſſiſting when the blow 
was given, or even when the affray began. That either an a&7ua! 


in the homicide, was rightly admitted. But it was contended ; 
1. That enough is ſtated to warrant us in implying that all the 


preſence is not neceſſary, and that, as the. priſoners all went 
together on one common illegal deſign, zhat conſtituted a con- 


ſame degree of guilt. 1. As to the firſt point, in ſo penal a caſe as 
this, where the preſence is of the eſſence of the crime, the court 
will not preſume it. It is undoubtedly true that no technical 
words are neceſſary in a ſpecial verdict. It is not neceſſary to 
lay, in words, that the priſoners were all preſent, If it were 
ſtated that they did ſome act at the time, that would be ſufficient, 


ſent. In Meſſenger's caſe, reported in Kelynge, the judges ſay, 
* where ſeveral acts of force are found to have been actually 
committed in purſuance of the deſign, there is no need to find 


. 
x the priſoners to have been aiding and aſſiting, for that is only ne- 
..= ceſſary to be found where the jury find a perſon was there amon gſt 
, them, and find no particular act of force done by him, but only 
1 bis preſence. There it is neceſſary to find he was preſent aiding 
and affiſting” (x). Francis's caſe (y) was much ſtronger than 
gue the preſent. That was an indictment for a highway robbery. 
ail All the priſoners were found to be in company together. Francis 
4 ruck the money out of Cox's hand, and, upon his offering to take 
ion, 5 from the ground, they threatened to knock out his brains, 
4 Wireupon he deſiſted; and the jury further found that the pri- 
Mrs then and there immediately took up the money, and rode 
= 0: with it, and Cox immediately purſued. To conſtitute a hi gh- 


(+) Kel, 78. (») E. 8 Geo. 2. Str. 1015. Com. 478. 


5 | way 


that the verdict is ſubſtantially defective. It is not expreſsly 
or a conſtructive preſence was neceſſary, to involve the priſoners 
priſoners were actually preſent the whole time; 2. That an aFual 


| fruZive preſence, and would, in law, involve all of them in the 


becauſe the court muſt then unavoidably ſee that they were pre- 
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Saturday, 
12th June. 


A writ of 
{atitat runs 
into Wales, 


ceſſary; and all the judges held that, on that finding, they 


engagement and expectation of mutual defence and ſupport with | 


- purſuit, &c. when the fact was committed, as it is not found uo 


the priſoners muſt be diſcharged. 


in Wales, that the cauſe of action was a judgment in the greil 


CASES IN TRINITY TERM 


* 


' Fe > ate... * 2 To et TAC s EO bs , 
way robbery, a taking in the preſence of the perſon robbed is ne. 


could not imply that the money was taken up in Cox's preſence, 
and that a ſpecial verdict cannot be made good by intendment or 
conſtruction. In the preſent caſe, it is not found that the 
priſoners did any act, during the affray, or that they were 
preſent aiding and afjiſting; and the court cannot inten 
that they were. 2. As to the ſecond point, and the authorities 
relied on; in 3 Ed. 3. Coron. 350. all the priſoners were 
actually preſent. In Lord Dacre's caſe, all went with a deſign 
to reſiſt every oppoſition. In Moore (2) it is ſtated that they 
went under an agreement to kill all who ſhould ręſiſt them, and it 
appears, by that report of the caſe, as well as by what is ſaid in 
Fofter (a), that they were all acting in the ſame purſuit af the tin; 
when the murder was committed. FPFofter ſays, ** it was fuf- 
ficient that, at the inſtant the fact was committed, they were all of 
the ſame party, and upon the ſame purſuit, and under the ſame 


thoſe that did the fact. In the preſent: caſe, as it is not found 
that all the priſoners were of the ſame party, and on the ſame 


gave the blow, or who was preſent, we are all of opinion that 
The priſoners diſcharged, 


(z) 86 () 354. 


PENNY againſt Jones. 

[ FER ST moved for a rule to ſhew canſe why an exonereivr 
ſhould not be entered on the bail-piece, upon an atlidavit 

that the defendant had been arreſted on a latitat, in Brecknocn/o! 


ſeſſions, and that both the parties lived within that Juriſdiction. 
The motion was made on the authority of the caſes of Lanbli 
v. Thomas, and Jones v. Jones, reported by Wilſon (6), where 
the deciſion is ſtated to have been, that a writ of /atitat docs 
not run into Wales; but BulrteR, Fuftice, mentioned that the 
contrary had been held ſince that caſe in ſeveral inſtances, and 
particularly in a caſe where YaTrs, Juſtice, had conſidered tit 


.. F. 21 Go 3,1 Hill, 206. 3 
(5 | 5 1 Wilſ. 193. 2 queſtion 
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queſtion very particularly, and delivered a ſolemn argument upon 
it (10). The court refuſed to grant the rule, and ſaid that if the 
court had not juriſdiction, the proper way for the defendant to 
take advantage of it would be by a plea in abatement. 


[10] That was a caſe of Lloyd v. Jones, | gument, judgment was given for the plaintiff, 
. 9 Geo. 3. The plaintiff declared againſt the | M. 10 Geo. 3.—The late Ve act (13 G. 3. 
delendant in cuſtodiæ mareſcalli. The de- c. 5 l ) ſeems very clearly to recognize the ju- 
{-ndant pleaded that he was reſident in Mont- riſdiction of other courts, beſides the Ex- 
kuren ire in males, and denied the juriſ- chegner, (whole juriſdiction has never been 
liction of the court. To this plea, the plain- denied, though founded on a legal fiction as 
ür demurred. After the demurrer had been | much as that of the King's Bench,) to hold 
onceargued (when the caſes in iſſan were in- plea and iſſue me/ne proceſs againſt parties 
{24 upon by the defendant's counſel) Yates reſident in M ales. The words are, In all 
lutice went at large into the queſtion, tranſitory actions which ſhall be brought in 


ad examined the different ſtatutes and au- ary of his majeſty's courts of record out of 
thorities, intimating a very clear opinion in | Wales, c. if it ſhall appear that the defend- 


| £22 however ſtood over to be argued again, | ſervice of any writ or other mejne procejs ſerved 
. . = 5 73 : 
but the defendant having declined further ar- | him, &c. | 


JoxEs again Williaws and another. 


CTION on a bond. —The defendant Williams craved oyer 
\ of the condition, which was, that one Carruthers, who 
had entered into the ſervice of the plaintiff as his clerk in the di- 
ſtillery buſineſs, ſhould, during his continuance in that ſervice, 
feithfully and diligently ſerve him, and in caſe he ſhould, at any 
time, loſe, embezzle, deſtroy, purloin, conſume, miſpend, or 
unlawfully make away with, any money, notes, bills, drafts, &c. 
that ſhould be entruſted to him, or 12 any way come to his hands, 
cuſtody or poſſeſſion, by, from, on account of, or belonging to the 
plaintiff or any of his cuſtomers or employers, that the defendants, 
| freither of them, ſhould, on notice thereof given to them, or 
either of them, make good the loſs thereby ſuſtained. —He then 
1 pleaded, that Carruthers, during his continuance in the plaintiff's 
le Tice, faithfully and diligently ſerved him, and did not at any 
= ume loſe, embezzle, &c.—Replication, that during Carruthers 
es tinuance in the plaintiff's ſervice, to wit, on the 15th of Fuly, 
777, a large ſum of money, viz. 13 J. 145. 9d. . came to his 
bands, cuſtody, and poſſeſſion, on account of the plaintiff, which 


ut 
Vit 


th Plaintiff afterwards gave notice to the defendant.— To this 
tion BE 5 repli- 


5 0n the fame day, Cc, embezzled and miſ-ſpent; whereof 


ſabur of the juriſdiction of the court. The | ant was reſident in ales at the time of the 


Tueſday, 
15th june. 


If the condi- 


tion of a bond 


is, that A. 


{hall not em- 
bezzle any 
money that 
{hall come 

to his hands 
on account of 
his maſter, it 
is neceſſary, 
in an action 
againſt the 
obligee, to 
ſtate in the 
breach, what 
particular 
ſum of money 
was embez- 
zled, and 
how or from 


whom it was 


received. 
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capacity he had received al : and that it was not ſhewn from 


ceived in the courſe of the buſineſs in which Carruther; wa 
employed, he cited Wright v. Ruſſel (c), Lord Arlington v. Me. 
ricke (d), Houghton v. Day (e), Stibbs v. Clough (J), and Aal 


| ſufficient notice what the plaintiff went for, to prepare for his 


CASES IN TRINITY TERM 


replication the defendant demurred, and” ſhewed for cauſe 
4e That it did not appear whether Carruthers had received the 
money for the plaintiff in his buſineſs of a diſtiller, or in what 


4 whom he had received it. 
Balduin argued in ſupport of the demurrer, x. To ſhew thy 
it 6ught to have been ſtated that the money embezzled was te. 


v. Aſtell (g). 2. He contended that the plaintiff ſhould hay 
ſpecified more particularly what the money was which had been 


embezzled, and from whom it was received; for that, if iſſue had 
been taken on the replication, the defendant would not have had 


defence : That this objection was more particularly applicable in A 
the caſe of a ſurety. _ 
Cowper for the plaintiff (being deſired by Lord MANsPIEII 
to confine himſelf to the laſt point, for that the caſes cited on the 2 
other did not apply, and that there was nothing in the objeQtion) ] 
inſiſted, that the replication was a full anſwer to the plea. That thi 
in ſuch a retail buſineſs as that of a diſtiller, the money was re- cal 
ceived in very ſmall ſums at different times, and it could not be th: 
neceſſary, if the 13 J. had been received at thirty different times, on 
that each fraction ſhould be aſſigned as adifferent breach, and iflucs bo 
taken on each. That perhaps the money embezzled had beet wa 
taken out of the till, and it could not be known of whom in Not 
particular it was received; or, on an account between the plaintif tha 
and Carruthers, the latter might have admitted the embezzlc- the 
ment. mu 
Lord Man od the breach 3 be e afgned, Ju 
© 


If the money was taken out of the till, that ſhould have been 
alledged. 

Cowper moved, and had leave, to amend, on payment ot 
colts. 


(e) H. 14G. 3. 3 Will. 530. 5 (f) M. 6 G. 1. 1 Str. 227. 


(4) E. 24 Car. 2. 2 Saund. 411. ; (C 16 Face x. £90 Jac. 486. 
le) Sty/, 18. 
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FisHER againſt BIST O Ww and others. 


CTION for a malicious preſentment (for inceſt) in the 

A eccleſiaſtical court of the archdeaconry of Huntingdon. 

Demurrer to the declaration, and cauſe affigned, that it was 

| not ſtated how the proſecution was diſpoſed of, or that it was 

not ſtill depending. The court were clearly of opinion, that the 
objection was fatal, and ſaid it was fetJe*d, that the plaintiff in 

ſuch an action, muſt ſhew the original ſuit, wherever inſtituted, 
to be at an end; otherwiſe he might recover in the action, and 

| yet be afterwards convicted on the original proſecution. 

| 38 Judgment for the defendants. 


Anz Oor and another, Aſſignees of FAR a Bank- 
trrupt, againſt PLUMBE, 


Els was an action of rover, by the aſſignees of a bank- 
rupt, tried before Lord MANSFIELD at Weftminſler. At 
the trial, to prove the petitioning creditor's debt, a witneſs was 
called, who ſwore, that the bankrupt had acknowledged to him 
that he owed the debt upon which the commiſſion had been ſued 
| out. On being aſked how the debt aroſe, the witneſs ſaid, by 
bond; and the bond was then produced, The ſubſcribing witneſs 
was an attorney, who lived in Somer/e7/hire. He was not called, 
nor was there any proof that he had been required to attend, or 
that he could not have been procured. A verdict was found for 
the plaintiffs ; but Lord MAans#1ELD faved the queſtion on the 


June, obtained a rule to ſhew cauſe why a nonſuit ſhould not 
be entered. 


Dunning and Davenport now ſhewed cauſe.—They contended, 
that even if this had been an action on the bond, the admiſſion of 


| luperſeded the neceſſity of calling the ſubſcribing witnels. 


but it is a technical rule that the ſubſcribing witneſs muſt be 
produced, and it cannot be diſpenſed with, unleſs it appear that 
lis attendance could not be procured. It was doubted formerly, 
3 © whether 


lufficiency of the evidence; and Bearcro/?, on Tueſday the 8th of 


the defendant would have been the beſt evidence, and would have 


Lord MaxsTIEID— To be ſure this is a captious objection ; 


* 
1779. 
— — 


Tueſday 
15th June, 


An action for 
a malicious 
proſecution 
cannot be 
maintained 
till the pro- 
ſecution 18 
terminated, 
which muſt 
appear upon 
the declara- 
tion. 


Tueſday 
15th junc. 


In an action 


on a bond, or 


to prove a 
petitioning 
creditor'sdebt 
which ariſes 
by bond, the 
acknowledg- 
ment of the 
oblig or does 
not tuperſede 
the neceſlity 
of calling the 
ſubſcribing 
witneſo. 


. 
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which might be material. 


prove the petitioning creditor's debt by the ſame evidence which 
muſt have been produced in an action againſt the bankrupt, and 


Wedneſday 
16th June. 


A party in a 
cauſe cannot 
change his at- 
torney with- 
out the leave 
of the court. 
If notice to 
juſlify bail 


has been giv- 


en by a new 
attorney not 
allowed by 
the court, the 
bail will not 
be permitted 
to juſtify. 


Felyl, in a cauſe which came before him at Cheſter, that, in ſuch 


bail, and attending to oppoſe them, and mentioned that it vi 
the rule in the court of Common-Pleas to allow coſts in ſuch 


CASES IN TRINITY TERM | 


whether, if the ſubſcribing witneſs denies the deed, you can call 
other witneſſes to prove it, but. it was determined by Sir oz 


caſe, other witneſſes may be examined ; and it has often been 
done ſince. 1 
AsHnuRsST Fuftice—lf the evidence of the ſubſcribing wit. 
neſs were to be diſpenſed with by this confeſſion of the bank. 
rupt, the defendant would be deprived of the benefit of croſs ex. 
amining him, concerning the time of the execution of the bond, 


1 


BuLLER Fuftice—lIt is an eſtabliſhed rule, that afſignees muſt 


it is neceſſary, to recover on a bond, to call the ſubſcribing wit. 
neſs, unleſs ſome reaſon can be ſhewn for his abſence. 
The rule made abſolute, 


PT 


 MacrutrsoON again} Rorison. 


| Fax PE R oppoſed the juſtification of bail for the defendant, 

who was in cuſtody, on the ground, that he had given eight 
notices to juſtify, and four of them in this term, by four diffe- 
ent attornies, and without having obtained the leave of the court 
to change his attorney. The Maſter certified that, by the eſta 
bliſhed practice, a party cannot change his attorney without the 
leave of the court; upon which the bail were not permitted to 
juſtify [1]. Cooper alſo inſiſted, that the plaintiff ſhould be al- 
lowed the coſts he had been put to, by inquiring after ſo man 


caſes. This, however, was refuſed, as it did not appear that td 
court had ever given coſts in ſuch a caſe. 


[1] Vide S. P. in C. B. Kaye v. De Mattos, M. 20 Geo. 3. 2 Blackſ. 1323 
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GiltBy again/t LOCKYER, 


N a motion, by Cowper, for a role i to ſhew cauſe why the 
() proceedings in this caſe ſhould not be ſet aſide for irregu- 
| larity, it appeared, that the defendant and two other perſons had 
been held to bail, in ſeparate actions, upon one affidavit. The 

defendant was named ſecond in the affidavit. Upon ſhewing cauſe 
BT. ueſday, 1 5th June, the Maſter certified that it had been ſet- 
led, that ſeveral defendants in different actions, cannot be put 
into the ſame affidavit ; and ASHnuRsT, Fuſtice, mentioned a caſe 
where ſeveral perſons having been admitted to the freedom of a 


named was held to be good, and that of all the others void. Upon 
| this the court made the rule abſolute ; but Dunning having ſug- 

veſted, next day, that the Maſter had miſtaken the practice, that 
both in this court, and in the Common Pleas, it was uſual to put 
more than one defendant into the ſame affidavit, and that, in a 
caſe which came before this court, where no leſs than eight had 
been inſerted in one affidavit, the court had held it to be good 
2gninſt all, Lord MansFIiELD defired the matter might ſtand 
over for further conſideration. 


This day his Lordſhip agtvered the opinion of the court as 


follows: . 


Lord 8 p—The Jud ges of the court of Common Pleas, 


all agree, that they never new of it's being the practice in their 
courts, that more than one defendant ſhould be inſerted in the 
lame affidavit, If, in fact, ſuch a practice has prevailed, it has 
been without their ſanction or knowledge. They all diſap- 
prove of it, and conſider it as contrary to the meaning of the act of 
parliament (5), and a fraud upon the ſtamp-duties. Let the 
judgment ſtand as at firſt pronounced. 


The rule made abſolute. 


tap. % 


and the Barons of the Exchequer, have been conſulted, and they 


) 12 Geo, 1, c. 29. amended by 5 Gee, 2. c. 27. and made perpetual by 21 Geo. 2, 
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Two or more 
defendants 

in different 
actions can- 
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to bail upon 
one affidavit. 


Ke 0:44 e. 
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ee « Berne . 
corporation upon one ſtamp, the admiſſion of the perſon firf 5 *-". nag 
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A cuſtom 
<« that all the 


inhabitants of 


a manor ſhall 
grind all their 
corn grain 
and malt 
which 'by 
them or any 


of them ſhall 


be ufed or 
ſpent ground 
within the 

manor at a 


certain mill,” 


is good. On 
a demurrer to 
evidence, the 
party cannot 
take advan- 
tage of any 
objection to 
the plead- 
ings. 
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| | 1 
CorT againſt BIRK BE Ck. 7 
| a 
HIS was an action on the caſe.—The declaration con. * 
tained fourteen counts.—The firſt ſtated, That the plain- 1 
tiff was poſſeſſed of certain water corn-mills within the manor of a 
Settle in Yorkſhire, and, by reaſon thereof, was entitled to the N 
toll and multure of all corn, grain, and malt, ground at thoſe 0 
mills; That during all the time of his poſſeſſion [1 1], all the ” 
_ tenants, inhabitants, and reſiants within the manor, “ ougnht tu % 
* have ground, and ſtill ought fo grind, all their corn, grain, and ” 
* malt which by them or any of them had been or ſhould be uſedir x 
„ ſpent ground within the manor, at the plaintiffs mills, and nit as 
* elſewhere, and to have paid and yielded, and to pay and yield 4 
* to the plaintiff for the grinding thereof certain reaſonable 111 lM E 
*« and multure [and ought not to have uſed or ſpent, nor to uſe th 
or ſpend within the manor any corn, grain, or malt grant ja 
which had been or ſhould be ground elſewhere than at the Y 
„e plaintiff's mills]; That the defendant was a tenant, inhabit- = 
" F tant and reſiant within the manor, and that he contriving, &. fn 
eto injure and prejudice the plaintiff, and deprive him of the ” 
profits and advantage of his mills, and of the toll and mul- ” 
* ture which would have. accrued to him, &c. did knowing, M 
Sc. uſe and ſpend ground within the ſaid manor, divers larg? 8 
* quantities of corn, grain, and malt of the defendant, which had * 
been ground elſewhere than at the plaintiffs mills, and whicl 2 
** the detendant, at the times of ufirg and ſpending thereof, xneV . 
* to have been ground elſewhere; by means whereof the plaintif 5 
had been greatly injured in the profit of his mills, and had 4 
„ wholly loſt and been deprived of the toll and multure wich b 
would have ariſen, and become payable to him for the grind- 
ing of the ſaid corn, grain, and malt, if the ſame had be" wh 
ground at his mills.” —The fifth count was the ſame with tis w 
firſt, except that the negative words printed above in a parenthelis £ 
were omitted, —The defendant pleaded the general iſſue; and ay 
the cauſe coming on to be tried at the laſt ſummer aſſizes jor A 
[11] It was determined in the caſe of ought im; Kc. and in Conte f } 
| Chapman v. Flexman (cited infra) that it | Littlebye (alſo cited infra) that = Þ 4 F 
is not neceſſary in the declaration in this | neceflary to lay the mills to be" dot 
achen to ſay that the inhabitants had and | mills. 


2 


Yorkffira 
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| Yorkſhire, the plaintiff, to prove the cuſtom, produced, beſides 
ſeveral witneſſes; 1. The proceedings in a ſuit in the Exchequer, 
M. 5 Geo. 1. wherein the then occupier of the mills, was plain- 
tiff, and ſome of the tenants and reſiants in the manor defend- 


| « virtue of an antient and immemorial tenure, cuſtom or uſage, all 


| « manor of Settle had been, and were, tied and bound, and of right 
« had uſed, and ought, to grind all their and every of their corn, 
« grain and malt, which by them, or any of them had been or ſhould 
« be uſed or ſpent ground within the manor, at the ſaid corn mills, 
« and not elſewhere, and to pay to the owner or occupier of the 
« ſaid mills for grinding the ſaid corn, grain and malt, ſuch toll 
| « and multure as had been accuſtomably paid or yielded; 2. The 
record of the verdict, H. 8 G. 1. (whereby the jury found the 
cuſtom in the words of the iſſue); 3. A decree of the court of 
Exchequer, of 28th January, 1722, eſtabliſhing and confirming 


| , | 
the cuſtom; 4. The proceedings in 1756 and 1757, on a /cire 
facias to revive the decree againſt ſome of the then inhabitants.— 


To ſhew the breach, one Armitftead, the plaintiff's miller, proved 
an acknowledgment by the defendant, ** that be had uſed Ame- 
« ricen flour.” He alſo proved, that though the defendant was 
in very ſubſtantial circumſtances, he had only ground one load of 
malt at the plaintiff's mills from October 1773 to July 1774, 


and only one load of wheat during four years; and another 


y, 
5 witneſs proved, that the defendant brewed about four or five 
Y times in the year, (but that he had ſeen the plaintiff's miller 
ih bring him malt, and no body elſe); that he had known the de- 


ſendant have fine flour in caſks, which he believed might be 
American flour, as none had been brought from the neighbour- 
hood. Several of the witneſſes ſaid, on their croſs examination, 


manor of Settle, than flour, that about 40 years ago they uſed 


Where oat-meal, not ground at Settle mills, is conſtantly brought, 
and fold to the inhabitants. 

The defendant demurred to the evidence, and the caſe came 
en for argument in Hilary Term 19 Geo. 3. (Tueſday 2d Febru- 
4% 1779). * 

odd for the plaintiff Chambre for the defendant. 

For the defendant, it was contended, 1. That the cuſtom was 
it proved. 2. That it was void. 3. That the breach by the 
leſendant was not proved. 1. It was ſaid, on the firſt head, 


ants, and in which an ifſue was directed to try © whether by [ 


and every the tenants, inhabitants and rejiants of and in the 


that oat- meal was much more uſed by the common people in the 


nothing elſe but oat-meal, and that there is a weekly market 


3 H 1 that 
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Sc. it was ſo unreaſonable a reſtraint on the liberty of the 
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that the negative part of the cuſtom was not part of the if. 
in the cauſe in the Exchequer, nor eſtabliſhed by the decree, nor 
by the parol evidence. 2. That if the cuſtom, as laid, extended to 
a prohibition from uſing any corn, or malt, which had come into 
the poſſeſſion of the inhabitants already ground, as flour, meal, 


ſubject, as could not be ſupported in law, for that it would pre. 
vent them from uſing flour, Cc. not made at the plaintif'; 
mills, even if they received it as a preſent, or in charity. That 
formerly the method of trying queſtions of this ſort, was by the 
writ de ſecta ad molendinum, in the place of which, actions on 
the caſe had been ſubſtituted in modern times; but that, in al 
the precedents of either fort, there was no inſtance of ſuch 1 
cuſtom. That in Fitaberbert's Natura Brevium (i), it is hid 
down, that the ſuit de ſecta ad molendinum only lies where the 
party withdraws his ſuit from the mill where he ought to grind, 


and goes to another; and, in all the declaration in actions on . 
the caſe, it is ſtated, that the defendant did not grind at the F* 
plaintiff's mill, which implies that he had corn in a grindabl: - 

Nate, That all of them, except one in Brown/ow (&), go on = 
to ſtate, that he had actually ground at another mill, Haris F 
v. Greene (I), Coryton v. Lithebye (m), Chapman v. Flexman (n\. G 
That in the caſe of Harbin v. Greene, a cuſtom “ for inha- te 
bitants to grind all their grain whatſoever by them ſpent or BE 
ſold,” at the plaintiff's mills, was held to be void. 3. That, it BY 
the meaning of the cuſtom, as laid, was, that the corn which th 
the inhabitants were poſſeſſed of in a grindable ſtate, ſhould, if be 
uſed ground, be ground at the plaintiff's mills, then no breach 90 
was proved, the only evidence being that the defendant had uſed mi 
American flour. That buying corn already reduced to flout on 
might, under particular circumſtances, amount to an evalion thi 


of ſuch a cuſtom, but that the declaration ſhould have been dif- 
ferently framed if the plaintiff had meant to go upon an evalion, | 
which was an injury of a different ſort from a direct breach. 
That the grievance ſtated by the plaintiff was the loſs of the toll 
for the corn uſed by the defendant; but that he never would 
have been entitled to any toll for the flour proved to have been 
uſed. That it did not appear from the evidence, how the Ane- 
rican flour had been uſed, That it might have been bought and 


N ii. or in Ed. 1755. þ. 28. (on) E. 22 Car. 2. 2 Saund. II 2. 
(4) Brownl. Ent. 63, 64. (n) Cam, Scacc. M. 1 V. M. 2 Vent, 
(1) T. 14 Fac, 1. Hob. 189. „ | | 
1 | | | reſold 


«+ 
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reſold by the defendant, which would have been neither a 


breach nor evaſion of the cuſtom. That there was no evidence 
at all of the uſe of oatmeal, nor any even of malt, not ground at 
the plaintiff's mills. „ 
Hood, for the plaintiff, inſiſted, that the cuſtom, exactly as laid 
in the Fftþ count, was proved by the verdict and decree in the 
court of Exchequer ; for the negative words were not in that 
| count. That, however, the want of them in the evidence, made 
no ſubſtantial variance on the ir count, as they only contained 
matter of neceflary inference. That, as to the evidence of the 
breach, it was not neceſſary for the plaintiff to ſhew it with 
reſpect to every kind of grain. That in the caſe of Harbin 
v. Greene, the cuſtom was held to be ill on the ground of it's 
extending to a prohibition of the uſe of corn not ground at 
all [12]. He faid he reſted the caſe on the firſt and fifth counts; 
and read a note of the caſe of the Manchefter Mills in the Duchy 
Court, 21 May 1757. before Lord MansF18tD and Clive Juſ- 
| tices aſſiſting the chancellor, [13] as being exactly in point. 
AsnnvRsT and BULLER, Juſtices, having fignified their opinion 
| that it was not competent to the defendant to call in queſtion 
| the validity of the cuſtom on a demurrer to evidence, the Solicitor 
General and Dunning ſpoke to that queſtion, The latter con- 
tended, that in whatever part of a cauſe a party demurs, the pro- 
| ceedings are ſtopt, and the caſe brought before the court in ſuch 
| amanner, as that they are to ſay, whether, upon the whole record, 
the plaintiff is entitled to recover. That the defendant could not 


jt have taken advantage of the illegality in the cuſtom which he 
I now relied upon, by demurring to the declaration, becauſe he ad- 
d mitted that, in ſome of the counts, a legal cuſtam was laid, and 
ur only contended that in thoſe to which the evidence was pointed, 
on the cuſtom laid was illegal. That if he could not make the ob- 
ii⸗ 
1 [12] The ſame objection was taken by Tui argument which he delivered on the occaſion, 
4 len Jultice to the cuſtom in Ceryton v. Lithebye. | laid it down; 1. That the decree eſtabliſh- 
b. [13] That was an application to revive, | ing the cuſtom, and which had been con- 
0] by ire facies, a decree of 5 Jac. 1. againtt | firmed by others, both of a prior and ſubſe- 
11d de defendants, The decree had eflabiiſhed | quent date, ought not to be controverted, 
« cuſtom that all the inhabitants of Man- | nor the exiſtence of the cuſtom litigated any 
eel %}er ſhould ſend their corn which was to | further before a jury; 2. That ſuch a decree 
ne- be pent in their houſes to be ground at the | binds all perſons under the fame deſcription 
and Ru mills. The defendants had bought | with the original defendants ; but 3. That 
tad made of flour, which the bakers had | it is only in the caſe of a dire breach that 
tought from ſome place in the neighbour- | iuch a decree can be revived by fſeire facias, 
fur. Ng which had not been ground at the | 3nd, if it is evaded, the method of proceeding 
PRntfs mills, Lord Mansfield, in a folemn | is by a ſupplemental bill. 


jection 
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jection now, he would be entirely precluded, in this court, if 
the evidence ſhould be thought ſufficient to maintain the iſſe, 
becauſe, in that caſe, judgment would be inſtantly pronounced 


without leaving four days to move in arreſt of judgment, Which 


the defendant would have had, if the queſtion had gone to the 
jury. To this the Solicitor General anſwered; 1. That they 


might have demurred to the bad counts ſeparately; 2. The 


the judgment pronounced on this occaſion would only be inter. 
locutory, after which a writ of inquiry muſt iſſue, to ſettle the 
damages, and then, before final judgment, they would have the 
four days, as in other caſes [14]. 
ASHHURST Fuftice obſerved, that if the court were to alloy 


the demurrer to the evidence upon objections to the declaration, 


it would ſeem to poſterity, by the record, that the court had 


determined that there was no evidence to be left to the jury. 
The court took time to conſider, and, this day, Lord Mans. 


FIELD delivered their opinion as follows. 


Lord MansFiIELD—This is an action on the caſe, in which 
the plaintiff ſtates preciſely and ſpecially his ground of action, 
which is (as ſtated in the firſt and fifth counts) that he is pol. 


ſeſſed of certain mills at Sertle, and that no tenant, inhabitant, 


and reſiant, within the manor, can ſpend or uſe corn ground, 
which has not been ground at the plaintiff” s mills. The breach 
aſſigned is that the defendant uſed, ground within the manor, 


ſeveral quantities of corn, &c. which the defendant well knen 


to have been ground elſewhere than at the plaintiff's mills 

To this, the defendant has pleaded not guilty. The iſſue is- 
on the cuſtom, the defendant's being ſubject to it,—and the 
breach. The plaintiff muſt prove all the three points. The 
defendant does enough if he diſprove any of them. The pat 


ties go to trial, by the authority of the court, to inquire into 


the truth of theſe facts. This is not like an ejectment, or a! 


action for money had and received, where concluſions only ate 


ſtated in the declaration, and the premiſes appear in evidence 
Every thing to be proved is here ſet forth, and they have no- 
thing to do at the trial with the queſtion, whether the facts, 
alledged in the declaration, are or are not ſufficient to entitle tit 
plaintiff to recover. If that had been intended to be diſputed, i 


[14] If the jury had aſſeſſed the damages | ments would have been ata uno fei 
eonditionally at the trial, as they might, and | or an interval of four days left between 
as was done in Scolaſtica's caſe, Ploaud. 410, | them. 

Au. if the interlocutory and final judg- | 


might 


1 


fe 
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might have been done ix limine, by a demurrer to the declare tion. 
As to the evidence, it ſeems to me that the «cuſtom eſtabliſhed 
by the decree in the court of Exchequer is the ſame, in ſubſtance, 
with that on which this action is brought. It is admitted on 
the record that the mills are the ſame, and that the defendant is 


part of the evidence). To this evidence the defendant has de- 
murred, and the only queſtion is, whether, if the jury believed 


queſtion, there is no doubt but the proceedings in the Exche- 
quer are evidence to prove the cuſtom, and that the parol teſti- 
mony of Armitftead is evidence to ſhew that the defendant uſed 
flour not ground at the plaintiff's mills. The demurrer ſeems 
to be founded on a miſtake concerning the nature of this pro- 
ceeding. It was argued as if it had been a demurrer to the de- 
claration, or a motion in arreſt of judgment, on the objection 
that the cuſtom could not be ſupported in law beyond the caſe 


ported or given to inhabitants, and ground before it came to 
their poſſeſſion. But hat is not now before the court; nor 
was it under the cognizance of the jury. Nothing can be ſtrong- 
er to ſhew this, than the judgment which we mult give, vis. 
« That the evidence was ſufficient to maintain the iſſue.” This 


dit had been given for the plaintiff, But there is one de- 
fect, which would not have been, if there had been a verdict, 
namely that no damages have been aſſeſſed, and therefore there 
muſt be a writ of inquiry. After that, the defendant may take 
advantage of any objection to the declaration, by moving in ar- 


opinion that the evidence was ſufficient. 

A writ of inquiry having afterwards been executed, and da— 
mages taken only on the , count, Chambre, in Eaſter Term, 
19 E. 3. (Saturday 24th April) obtained a rule to ſhew cauſe 
why the judgment ſhould not be arreſted, and that rule came 
on to be argued in this preſent term (Thur/day roth Fuxe), by 


ling, Davenport, and Chambre, for the defendant. 

For the defendant the former objections to the validity of the 

cuſtom in the extent contended for by the plaintiff were repeated, 

and it was alſo urged, that the words, in which the cuſtom was 
31 On: ſtated, 


refiant in the manor. (His Lordſhip then ſtated all the material 


the evidence, it is competent to maintain the iſſue. As to that 


of corn in a grindable ſtate, and could not extend to flour im- 


will not be final. The conſequence will be the ſame as if a ver- 


reſt of judgment, on bringing a writ of error. We are all of 


the Solicitor General, Lee, and Wood, for the plaintiff, and Duns | 
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1779. ſtated, meant only, that all the corn which the inhabitants, Ge. 
ſhould uſe ground, and which ſhould be ground within the mano, 
dort muſt be ground at the plaintiff's mills. That they would fair! 
againſt J 
ec: admit of that conſtruction, and, if that was their meaning, the 
defendant could not be charged with a direct breach; and ng 
fraudulent evaſion was laid, for the formal words ** fraud. 
* Jently, &c.” were not a ſufficient allegation of an evaſion, 
A great deal was alſo ſaid on the effect of the evidence, and on 
the conſequence of a judgment over-ruling a demurrer to eri 
dence; but what was urged on thoſe heads was contrary to the 
explanation ſolemnly given by the court of the effect of ſuch a 
demurrer in the caſe of Cockſedge v. Fanſhaw (o). 
The court took time to conſider, and now Lord MaNsF18LD 
delivered their opinion to the following effect. 
Lord MAxsFIELD— When we heard this argued, a doubt 
aroſe on the extent of the cuſtom, whether it goes only to corn 
growing in the manor, and ground there, or to all ground corn 
wherever it may grow, which is conſumed within the manor. 
But it appears, from the anſwers in the ſuit in the Exchequer, 
(which his Lordſhip read) that the defendants then inſiſted on 
the reſtrained ſenſe, and that they were not bound to grind corn | 
which grew out of the mannor at Sertle mills, and the dectee 
eſtabliſhed the cuſtom to the extent now inſiſted upon, and 
proves it to be reaſonable. 1 


The rule diſcharged. 


(o) Supra, E. 19 Geo. 3. p. 114. 127 to | nation of thepreſent caſe was poſterior, ani 
129. The argument and deciſion on the de- | I have, as in other inſtances, thrown topether 
murrer in thiscaſe were prior to thoſe in Cock- | the account of all the proccedings in court 
ſedge v. Fauhaw, but the ultimate determi- upon it. 


The Wins againſt the IndaziTanTs of Se. 2 


SOUTHWARK. 
A perſon who | Y an order of two Juſtices, the pauper (who was the widow 
a nn 5 ; 5 
2 55 3 of one Daniel Turner) and her three children were remo! 


ed from Mitcham to & 7 2 0 
oa j _ = d He to &t. ohn , Southwark, and, on an appeal, th 
dhe land-tax, l 
does not gain order was confirmed by the court of quarter ſeſſions, ſubject 


the opinion of this court, on the following facts. The name 
4 


a ſettlement. 


v 


60 of 


MORSE PPS 8 
7 $ 
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. of the huſband was inſerted in the land-tax rate within the 
6 pariſh of Mitcham in the following manner : 


Rent. 8 W a For what. In mm | Sums aſſeſſed. 
— — — * c | 
| OT” 
„ 0. -0 Oxtoby, | Houſe. Daniel Turner. oO 10 10 
— (—-— — — — — 2 


« The pauper's huſband occupied the houſe of which he is de- 
« ſcribed as occupier, and paid the rate for ſeveral years. The 
« rate throughout was in the fame form. The land-tax, by 
„agreement with the landlord, was deducted from the rent.” 
The caſe came on to be argued this day, when the court con- 
firmed the order of ſeffions on the 2 of Rex v. Carſbal- 


wn (p) 
Rous, in ſupport of the order—Mingay on the other ſide. 


() E. 15 Geo. 3. Sher: Settl. Ca. No, 252. 


d — 


Boars againſt ED WAR PDS. 


N a rule to ſhew cauſe why the interlocutory judgment, 
which had been ſigned for the plaintiff, ſhould not be ſet 
aide for irregularity, it appeared, that the defendant had craved 
ger of the original, which the plaintiff had taken no notice of, 
but had ſigned judgment for want of a plea. 

Lord MAN$SFIELD deſired the bar to take notice that the 
practice for defendants to pray oyer of the original, which is ſo 
much uſed for delay, is not warranted by any rule, or principle 
af juſtice. That it is incumbent on the court to make their pro- 
%; ceelings as little dilatory, oppreflive, and expenſive as poſſible. 
That it is unneceſſary for the defendant to ſee the original after 
it has been informed of the cauſe of action by the declara- 
lon, That the court of Common Pleas has rejected the prac- 
lier (e); and that, from henceforth, plaintiffs in this court 
ay proceed, as if ſuch demand of oyer had not been made. 
Dunning and Cowper for the PROT T0 Solicitor General 
is the defendant. 


Ourt 


The rule Adee 


4 Jide Ford v. Buruham, C. B. T. 11 53 12 Geo. 2. Barnes 4to edit. 340. 
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The KINO 
againſt 
ST. Joun's. 


Saturday 
1th june. 


A defendant 


15 not entitled 
to oyer of the 
original, and 
if he prays 
oyer the plain- 
tiff may pro- 
ceed without 
taking any 
notice of it. 
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Monday 
21ſt June. 


If ſome of 
bankrupt's 
creditors are 
induced by 
money to ſign 


* 
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RopsoN againſt C Al. Z k. 


HE defendant had applied to the court to be diſcharge 
out of cuſtody on filing common bail, upon an affidait 
that he became a bankrupt after the debt was contracted, and had 


ee N ol obtained his certificate. This motion was oppoſed an the ground : 
does not of his having concealed part of his effects, and that the certjj. e 
dhe me of cate was obtained by fraud. The court, not chooſing to deter. f 
the ſigning, mine upon affidavits, directed a feigned iſſue to try © whethy 0 
nor even 
when he ce the certificate was obtained unfairly and by fraud (q).” This * 
pore Expt? iſſue was tried at the ſittings for Middleſex, before Lord M:x;. il © 
fidavit in or- FIELD, in this term, when a verdict was found for the plaintif, i 0 
der to obtain ol 
the allowance and the caſe was this day argued upon a rule to ſhew cauſc why 
8 124 there ſhould not be a new trial. f ; 
chancellor, Bearcroft for the plaintiff—The Solicitor General, Dain | 
nur be- and Dayrell for the defendant. my 
nar It appeared, from Lord MANSFIELD'S report, that when the 0 
the certificate Counſel for the plaintiff had offered to call witneſſes to prove " 
a I the defendant had concealed effects to the value of 10/. (, Tl 
this was objected to as not within the terms of the iſſue, but hi . 
Lordſhip thought it was, and at any rate ſaid he would not tun + 
the plaintiff round, but, if the jury ſhould find the concealment, 1 
would order Hat to be indorſed on the Peſtea. There was, 5 
however, no ſuch ſpecial indorſement, ſo that the verdict wa % 
found on the ground of fraud in obtaining the certificate; 01 80 
which head the proof was, that notes for money had been give 
by a confidential friend of the defendant, who had managed al 
his affairs, to two of the creditors, who were thereby induced to *, 
ſign the certificate; that the defendant did not know of tl» 2 


out fraud;” that this affidavit was made on the 4th of . 


at the time when he made the affidavit directed by ſtatute 5 Geo. 2. 
c. 30. I 10. by which he ſwore that “ the certificate and con- 
« ſent of the creditors thereunto was obtained fairly and with- 


tember, but was not laid before the Chancellor with the certi· 
ficate, for his allowance, till November, and that, before that tilts 
the defendant had been informed of the notes having been given, 
and for what purpoſe. 


() 5 Gro. 2. c. 30. 5 7. (r) Ibid. ” 
2 
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For the defendant, in ſupport of the rule for a new trial, it 
was contended—1. That a certificate is not void, although ſome 


to it, provided the bankrupt himſelf was not privy to the giving 
of the money—2. That the words“ obtained by fraud” in the act 

of parliament apply to the fgning by the creditors, not to the 

allowance by the Chancellor. 

Lord MANSsFIEL DEI am clearly of opinion, that the words of 


court; for where there is a concealment, the certificate is not 
| fairly obtained, The queſtion now is, whether the certificate 
obtained by means of notes given to ſome of the creditors is fair, 
and ſuch as the defendant may avail himſelf of. If there were 
creditors enough who would ſign the certificate, and an enemy 
ol the bankrupt were to give money to one of the creditors to in- 
duce him to ſign, for the mere purpoſe of preventing the bank- 
rupt from receiving any benefit from the certificate, this would 
be a fraud on the bankrupt, and ſhould not hurt him. But the 
reaſoning on the part of the defendant ariſes from not attending 
to a diſtinction, vi. that although a third perſon ſhall not be pu- 
niſbed for the fraud of another, he ſhall not avaz/ himſelf of it. 
There is no caſe in the law where that can be done. In the caſe 
of imony, the preſentation is void, though the money has been 
given without the privity of the preſentee. In like manner all 
ſecurities obtained by fraud are void. There is no way of compel- 
ling the creditors to fign the certificate. T hey are all left at li- 


bgn it, becauſe others have, whom they ſuppoſe to be upon a par 


fraud upon them. So the matter would ſtand if there had been 
no privity in the bankrupt ; but there is ſtrong evidence that he 
knew of the notes being given before the allowance of the certi- 
icate, which, in my opinion, is not complete till it is a/low- 
d. If the fact had come to the knowledge of any of the credit- 


llowance of the certificate, he could not have allowed it. How- 
der I put the caſe on the broad ground that a certificate is yoid, 
it obtained by fraud, though without the knowledge of the 


bankru pt. 


WIIIIs Julſtice Perhaps it may be difficult to lay down a 


Aby the act of a friend, and therefore I ſhall give no opinion 
2 on 


of thoſe who ſigned may have received money to induce them 


| the iFue took in the whole queſtion, and was ſo intended by the 


berty, and ought to be upon a par; and if ſome are induced to 


with themſelves, but who, in fact, have been paid, this is a groſs 


As, and had been ſtated by them to the Chancellor, before the 


de | . 
deneral rule, how far the certificate of a bankrupt may be affect- 


* 


1779. 
— 


RossON 
againſt 


Carre, 
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on the firſt point, although I am inclined to think that, in thi; 
_ caſe, the certificate would have been void, if the defendant had 


1s void. 


certificate (). If money is given in order to deprive the bank- 


it, the bankrupt ſhall not be hurt by this fraud upon him ; but, 


_ tained agreeably to the directions of the ſtatute, This is no had. 
ſhip on the bankrupt. The certificate would not haye exiſted, if 
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had not known of the notes having been given. But, on th: 
ſecond ground, it was certainly a fraud in the bankrupt to per. 
mit his affidavit to be read at the time when the certificate ys: 
allowed ; for though it might be true when ſworn, it certainly 
was not true then ; and therefore I am clear that the certificate 


ASHHURST Juſtice It ſeems to me, that the interference of 1 
friend, though without the knowledge of the bankrupt, is ſuf. 
ficient to invalidate the certificate, becauſe the teſt which the 
legiſlature requires is the unbiaſſed approbation of the creditors, 


I ſhould be clear on this ground alone, but there i is another in 
this caſe. 


BurIIER Ji lie 1 ſhall found my opinion ſolely on the at 
of 5 Geo. 2. which makes it unlawful for third perſons, as well a; | 
for the bankrupt, to give money to induce creditors to fign the 


rupt of the effect of his certificate, where there are creditors ſuſ. 
ficient in number and value, without thoſe who are paid to fign 


if the neceſſary number and value is completed by perſons who 
are induced to fign by money, at, though without the priviy 
of the bankrupt, is a fraud on the creditors at large, and ſhall 
not have the intended effect. A certificate is a bar againſt all 
creditors, whether they have ſigned or not, but they ſhall not be 
deprived of their remedy againſt the bankrupt, unleſs it is ob- 


it had not been obtained by means which the legiſlature has | 
reprobated. The bankrupt ſhall not derive a benefit from 
acts of others which the law has declared to be illegal and void, 


The rule diſcharged, 


. 5 30. § 10. 


AR MIs TEA“. 
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ARMISsTEAD againſt PailLeoT. 


{NN Vedneſday, June 16th, Kirby moved for a rule to ſhew 
() cauſe, why the ſheriff of Midaleſex ſhould not retain in his 
hands, for the uſe of the plaintiff, a ſum of money which he had 
levied for the preſent defendant, in another action, in which he 
was plaintiff, The ground of the motion was, that the plain- 
tiff had not been able to levy on the effects of the defendant, to 
the amount of his demand. 
| The court, and bar, agreed, that this motion was of the firſt 
impreſſion, and Lord MansvitLD ſaid, that he believed there 
were old caſes where it had been held, that the ſheriff could not 
take money in execution, even though found in the defendant's 
ſerutore, and that a quaint reaſon was given for it, vis. that mo- 
ney could not be /d. However the rule was granted, and, this 
day, Bower having informed the court that he was inſtructed to 
ous it only ſo far as that the attorney's bill, in the cauſe in 


place, it was made abſolute, with that qualification. 


MilLEs againſt FLETCHER. 


"HIS was an action on a policy of inſurance, on the ſhip 
the Hope, and her freight, from Montſerrat to London. 
| The plaintiff went for a total loſs. The defendant inſiſted that 
he was only entatled to recover for an average loſs. The jury 
ound a verdict for a total loſs, and, upon a motion for a new 
tial, the facts of the caſe appeared to be as follows :—The 
ip, when proceeding on her voyage, was captured, on the 23d 
af May, by two American privateers, who took the captain, 
nd all the crew, and part of the cargo (which conſiſted of 
wgars) out of her. The rigging was Rs taken away, She was 
uterwards retaken, and carried into New-7%r/, where the cap- 
bin arrived on the 23d of June, and taking poſſeſſion of her, 
found, that part of what had been left of the cargo was waſhed 


Wwer-board, that : 57 hogſheads of what remained was dam: aged, and 


that the ſnip Was 12a aky 2 Qi} d in ſuc * a ſtate that hne e could not he 
4 


which the money had been levied, ſhould be paid in the firſt 


renured 
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Tueſday 


22d june. 


If a plaintiff 


cannot find 


ſutficient ef- 
fects of the 
defendant to 
ſatisfy his 
judgment, the 
court will or- 
der the ſheriif 
to retain, for 


the uſe of the 


plaintiff, 
money which 
he has levied, 
in another ac- 
tion, at the 
ſuit of the 
defendant. 


Wedneſday 
23d June. 
A ſhip and 
goods being 
inſured for a 


voyage, if the 


ſhip is taken 
and recaptur- 
ed,and on the 
re-capture 
the captain, 
acting fairly 
for the bene- 
fit of his em- 


ployers, ſells 


the ſhip and 
cargo, and 


the reby puts | 


2n end to the 
voyage, the 
inturet thall 
recover as for 
a total lots. 
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MiLlLEes 


| again}? 


FLETCHER, 


of paying the ſalvage, which amounted to the value of 40 hogſ. 
heads of ſugar, was by ſale of part of the cargo, or the ſhip 


law together, having ſeen the inconvenience of it in Poole v. 
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repaired without unloading her entirely. The owners had no "Fl 
houſes at New-York, where the ſugars could have been Put while 
the ſhip was repairing, nor any agent there to adviſe or direct the 
Captain. No failors were to be had, The only method he had 


The captain did not know of the inſurance. If he had repaireg 


the ſhip, his expences would have exceeded the freight by more on 
than 100“. There was an embargo on all veſſels at New. Turk the 
till the 27th of December, and, by the deſtination of his ſhip, Ne 
ſhe was to have arrived at London in July. Under theſe cir. e. 
cumſtances, he conſulted with his friends at New-York, and ple 
reſolved, upon their opinion and his own, to ſell the ſhip and cou 
cargo, as the moſt prudent ſtep for the intereſt of his employ. [aly 
ers. The cargo was accordingly ſold and paid for, The ſhip en 
was alſo contracted for, but the perſon who had agreed to buy the 
her run away, and the captain left her in a creek near New-Yr}, ant 
and returned to England, where he arrived in the February wh 
following, and gave the plaintiff notice of what had been done, ord 
which was the firſt information he received of it, and the plain. Joss 
tiff immediately claimed as for a total loſs from the under. ug 
writers, and offered to abandon. as, 
Lord MANSFIELD told the jury, that if they were ſatisfied ct 
the captain had done what was beſt for the benefit of all con-“ 
cerned, they muſt find as for a total loſs. was 
The Solicitor General ſhewed cauſe, and was to have been WW tt: 
followed by Dunning and Davenport, but Lord MaxsritL at t! 
ſtopped them.—Lee and Balduin for the plaintiff. | Bb 
Lord MansFiELD—The great object in every branch of the In] 
law, but eſpecially in mercantile law, is certainty, and that the . 
grounds of deciſion ſhould be preciſely known. I took great "1 
pains in delivering the opinion of the court in the caſes of 'G * ka 
v. Withers (t), and Hamilton v. Mendes (u). I read both thoſe g . 
caſes over laſt night, and I think that, from them, the whole la ther 
Mea; 


between inſurers and inſured as to the conſequences of capture 
and recapture may be collected. Wherever a queſtion of law 
ariſes at ni prius, I propoſe a caſe, or grant one when aſl:ed for 
by the counſel, and I avoid as much as poſſible blending fact and 


G) M. 32 Geo. 2. 2 Burr. 683, (2) T. 1 Gee, 3. 2 Burr. 1199. Since d. 


ported, I Blaci/2, 270, | a ; '/ 
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Fitzgerald (d). But on the trial of this cauſe, it did not appear 
to me that there was any queſtion of law, and no caſe was aſked 
ſor. It was impoſſible to aſk for one, till the facts were aſcer- 


It was not contended, that a capture neeefſarily amounts to a total 
oſs as between inſurer and inſured ; nor, on the other hand, that 
en a capture and recapture, there may not be a total loſs, though 
there remain ſome material tangible part of the ſhip and cargo. 

Neither was it contended, that the captain has an arbitrary 
power, by his act, to make the loſs either partial or total, as he 
| pleaſes, A great deal has been ſaid about what the Admiralty 
could or would have done in ſuch a caſe, in order to pay the 


&mn the whole; but if they ſaw, from the ſhip's papers, that 
there was one, they would not. If there were different claim- 
L:nts of the ſhip and cargo, they would leave it to them to fay 
what part ſhould be ſold, and, if they differed in opinion, would 
order the ſale of ſuch part as would be attended with the ſmalleſt 
loſs, But all Hat is foreign to the preſent queſtion, which is 
fngly this, whether the conſequences of the capture were ſuch 
ae, notwithſtanding the recapture, occaſioned a total obſtruction 
> the voyage, or only a partial ſtoppage, as in the caſe of Hamil- 
tm v. Mendes. In that caſe, and in Goſs v. Withers, great ſtreſs 


tie inſured had notice, at the time of the offer to abandon, and 
ur the time of the action brought. No caſes ſay, that the bare 
ciſtence of the hulk of the ſhip prevents the loſs being total. 


1: n Hamilton v. Mendes it is laid down, that “ if the voyage is 
he * loſt, or not worth purſuing, if the ſalvage is high, if further ex- 
at * pence is neceſſary, if the inſurer will not at all events under= 
Th take to pay that expence, Fe. the inſured may abandon, not- 
fe withſtanding a recapture.“ Here, at the time of the capture, 
* lere were no hopes of a recovery; no friend's ſhip in fight ; no 
re tas of reſiſtance; all the crew was taken out, and part of the 
a 20; and the rigging alſo taken away. Afterwards the ſhip. 
for Vas retaken, and 22 into New-York. When ſhe was 
;nd brought there, it ſtill continued a total loſs. Neither the in- 
V. 


5 #3 Wo 1 
(% E. 23 Gee. 2 cited in C v, Vilhers. 


3 | 1 5 and 


rage. As to that, if no owner appeared, they would con- 


vas laid on the ſituation of the ſhip and cargo, at the time when 


15 — 1 | | . 
, nor the inſurers, had any agent in the place, The court 
Admiralty muſt have proceeded ſecundum annuum & bonum, 
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tüned, and when they were, it would have been impoſſible to Frrreukx. 
gate them in any way which could have left a doubt on the law. 
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loſs became partial, and that he ought to have purſued the voyage. 


taken out, ſome was waſhed over-board, 57 hogſheads damaged, 


ſtate. There were no ſtore-houſes, nor could the ſhip proccel 


to arrive at Longon 1n Juby, be kept in a periſhable ſtate at New- 
York, in a leaky veſſel, till December? 2. As to the {hip; it 


would have ſold for in London. It has been ſaid, that the 0 
mage would not have fallen on the under-writers, but the arg! 


CASES IN TRINITY TERM 


and might have fold her for the benefit of thoſe concerned 
When the inſured firſt had notice, and offered to abandon (which 
was when the captain came to Erng/azd), and when the action 
was brought, it was till a total loſs. The voyage was abandyy. 
ed, the cargo ſold, and the ſhip left to be fold. The only an- 
ſwer the defendant makes, or can make, to this is, that the 1:;; 
was total indeed, but that the captain made it ſo, by his! 1mpro- 
per conduct, for that, on his taking poſſeſſion of the ſhip, th; 


But is this defence true in fact? The captain, when he came to 
New-York, had no expreſs order, but he had an implied auto. 
rity, from both ſides, to do what was right and fit to be done, s 
none of them had agents in the place; and whatever it was right 
for him to have done, if it had been his own ſhip and cargo, the 
under-writer muſt anſwer for the conſequences of, becauſe thi 
is within his contract of indemnity. Suppoſe there had been 10 
inſurance, what ought the captain to have done? 1. As to the 
cargo; according to the courſe of the voyage, the ſhip ſhould have 
arrived at London in July. On the capture, part had been taken 


and the whole, from the leakineſs of the veſſel, in a periſhable 


in the ſtate ſhe was in. The crew was gone, and an embargo 
laid on till December. What, ſhall a cargo which was intended 


was certainly better to ſell her, than bring her to London, Ther 
was no crew belonging to her, and the had no cargo. Even i 
all the cargo had been left, the expence of repairs would hav 
exceeded the freight. If the had been brought home, the ei- 
pence of bringing her might have been more than what ſhe 


ment drawn from thence is a fallacy, for that iran bance goo 
to determine it to be the intereſt of the inſured to abandon he 
voyage. The point is, what did the owner ſuffer by the GY 
ture, and it appears that he ſuffered ſo much, that it was 10 
worth while to purſue the voyage. The whole voyage was lol. 
As the captain did not know of the inſurance, he had no temp 
tation to give the turn of the ſcale to one fide or the other. 


| . K | a 8 CIT (x) 
left it the jury to determine, whether what the captain had co ;.. 
| ; VE | 
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15s for the benefit of the concerned. If they had found that it 
as, in words, where would haue been the queſtion of law ? 
The rule diſcharged. 


FISHER, Qui 1, &c. againſ; BrasLEV. 


1 18 was an action of debt on the ſtatute of Queen Anne (1), 
for taking more than at the rate of five per cent. by 
the year, for the loan of money. The caſe was this: One Grin- 
{ail had borrowed 100. of the defendant, for which he had given 
him a bond conditioned for the payment of the principal and in- 
tereſt, at the rate of 5/, per cent. at the end of fix months. He 
alſo paid two guineas to the defendant, as a premium, at the time 
when the money was advanced. At the end of the fix months 
the capital was repaid, and 2/. tos. for intereſt, The action was 
brought within a year after the payment of the capital and in- 
tereſt, but more than a year after the two guineas were paid, 
and the money advanced. Lord MANSFIELD, at the trial, was 
of opinion, that the uſury was complete, and the penalty in- 
curred, when the premium was paid, and therefore nonſuited the 
plaintiff [1 5]. 

On Tueſday, the 8th of June, Wood obtained arule to ſhew cauſe, 
why the nonſuit ſhould not be ſet aſide, and a new trial granted; 
aud on Tueſday, the 1 5th of June, the caſe was argued, by Bearcroft 
an! od for the plaintiff, and the Solicitor Generel, Dunn. 
and Morgan, for the defendant. | 

For the defendant it was contended, that the offence was com- 
nitted at the time when the two guineas were received, and that 
it would have been uſury although neither the intereſt nor 
| the capital had ever been paid. That the contract was not to 
Pay 4/, 125. per cent. for half a year, but to give two guineas 
for the loan of a ſum of mone 7, for which legal intereſt was alſo 
o be paid. Lloyd v. Williams (x) was cited, and a caſe of Mal- 
% v. Bird, mentioned in Pollard v. Scoly ( JN, where it is ſaid, 


brought <vithin one year after the offence 
committed. 


wy Dy A. 31 Blix. r. 5. . e 


zaions 

915 upon any ſtatute made or 1% be 

22 * ah 1 2 4 | : 
except the ſtatute of tillage) ſhall be 


if 12 Aan. ft. 2. c. 16. 
al C. B. M. 12 Ceo. 35 


face ra 
e re ported in 2 Blackft, 702 


| CC 
3 Will. 


250. 
25 
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If a ſum of 
money is lent 
upon an a- 


greement to 


pay legal in- 


tereſt, and a 


premium over 
and above 
is paid when 
the money is 
advanced, 
ſuch premi- 
um not of it- 
ſelf exceed- 
ing the legal 
intereſt, the 
ſecurity is 
void, but the 
penalty 15 not 


incurred till 


more than le- 

gal Intereſt 1s 
actually re- 

ceived. 
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pal, or money, to be lent, whereupon or whereby there ſhall be 


That under the firſt, the offence is complete as ſoon as the con- 


CASES IN TRINITY TERM 


* That if a man contract to have twenty pounds for the loan of 
* a hundred, and take nothing, he is not puniſhable by the ſta- 
© tute (2), but if he taketh any thing, if but one ſhilling, this j; 
*© an affirmance of the contract, and he ſhall render for the whole 
* contract.“ 
BULLER, Juſtice, ſaid, that the anſwer given by Kron, Ta. 
7ice, to that caſe, when it had been cited on ſome former occafica 
was, that it meant one ſhilling above the legal intereſt. 
For the plaintiff it was obſerved, that the caſe -of Mallory y, 
Bird is only a looſe note of the reporter. That there are two 
diſtin&t proviſions in the ſtatute of Queen Anne. I. That all 
bonds, contracts, and aſſurances for the payment of any princi. 


reſerved or taken above 5 per cent. ſhall be utterly void. 2. That 
all perſons, who ſhall upon any contract, tate, accept and receie 
for the forbearing or giving day of payment, more than at the 
rate of 5 per cent. per annum, ſhall forfeit treble the ſum lent 


tract is made, though nothing has been paid for the loan; but, 
to incur the penalty, more than the legal intereſt muſt hare 
been actually received. That the contract here was to for- 
bear for ſix months, and 2. 105. which was all that had becn 
taken, accepted, and received more than a year before the bring- 
ing of the action, was leſs than at the rate of 5 per cent. by the 
year; but that, when the additional 2/. 2 5. was paid, then, 
and not till then, the offence for which the penalty is given, wi 
committed, for that, till the payment, the law allowed the par- 
ty time to repent, and to avoid incurring the penalty by relin- | 
quiſhing the uſurious intereſt, They cited Brown v. Fulcbye (e, 
where it was held that when for the loan of 80 J. a bond wis 
given to pay 9o J. at the end of the year, the penalty for taking 
more than 10 J. per cent. (the legal intereſt at that time) i 

not incurred, although the 90 J. had been tendered, becauſe the! 
lender had not actually taken and received more than ad legal 
intereſt; but that the ſecurity was void. Body v. Taſſcll (5), Mar- 
tin Van Hanbect's Caſe (c), and Hawkins's Pleas of the Cri} 


(z) 13 Eli. c. 8. That ſtatute revived (a) C. B. T. 19 El. 4 Leos. 43. 
the ſtatute of 37 H. Mm 9. and the words (2) Scacc. 1. 30 El. 3 Lecu. 205. 
there are, that the penalty ſhall be incurred (e) Scacc. T. 30 El. 2 Lecn. 3 
if the party Hare, receive, accept or tale, | 


Se. 5 3, 5. © | 
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Title Uſury (4), where the ſame diſtinction is made, were alſo 
cited. 
The court took time to 1 and, this day, Lord MAN I 
:1x1,D delivered their opinion as follows: | 
Lord MansF1ELÞ—lt became material in this caſe to deter- 
mine when the uſury was complete. One fide contended that 
it was ſo upon the payment of the premium, and I long inclined 
to that opinion, becauſe it was paid eo nomine as above legal in- 
tereſt, But I am now ſatisfied, as we all are, that the offence 
was not complete till the half year's intereſt was received. There 
are two branches of the ſtatute, Under the firſt, every agree- 
ment, contract, and ſecurity for more than legal intereſt, is void, 
Therefore the bond given to the defendant in this caſe was 
void. But under the ſecond, the penalty is incurred only by 
taking accepting and receiving more than legal intereſt. All 
the authorities lean this way, both ancient and modern. In 
7590 v. Williams more than legal intereſt had been paid at firſt 
Ĩ)hbe rule made abſolute. 


(«) B, 1, cap. 82. 9 8. 


The End of Trinity Term 19 GronGE III. 


—— WW. 
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Tf a plaintiff 
compromiſe 
the debt and 
coſts with the 
defendant be- 
fore the plain- 
tif's attor- 
ney has been 
paid, the 
court.will not 
oblige the de- 
fendant to 
pay him un- 
leſs he gave 
notice to the 
defendant 
not to ſet- 

tle with the 
plaintiff till 
his bill ſhould 
be paid. 
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ARGUED ad DETERMINED 
IN THE 

Court of KIN G's BE N CH, 

| IN 

_ Michaelmas Term, 


Ia the Twentieth Year of the Reign of Gzorce Ill. 


Welsh againſt Ho Lx. 


N a rule to ſhew cauſe why the defendant ſhould not pay 
to the plaintiff's attorney his bill of coſts, the caſe wa 
this: In an action of aſſault there was a verdict for the 
plaintiff, damages 207, judgment, and a writ of error brought. 


Pending the writ of error, the plaintiff perſonally compromiſed gin 
the debt with the defendant (who had lain in jail two years) and ter 
executed a releaſe ; having accepted of ten guineas for the debt 950 
and coſts. 5 e ma 

The Solicitor General argued in ſupport of the rule - Coupe Pe 
for the defendant. „ . off 

Lord MansF1ELD—An attorney has a lien on the mone) the 
recovered by his client, for his bill of coſts : If the money come ſhe 
to his hands, he may retain to the amount of his bill (a). He 1 
may ſtopt it in tranſitu if he can lay hold of it. If he apply te but 
the court, they will prevent its being paid over till his demand j the 


ſatisfied. I am inclined to go ſtill farther, and to hold that, it 
the attorney gave notice to the defendant not to pay till his bill 
ſhould be diſcharged, a payment by the defendant after ſuch notice? 


(a) Fide ſupra, p. 301. | F 
Wouls 
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yould be in his own wrong, and like paying a debt which has 
teen aſſigned, after notice. But I think we cannot go beyond theſe 
limits. Though there may be ſome room to think that there 
| vas colluſion here to cheat the attorney, yet, on the other hand, 
ten guineas may be a reaſonable compenſation from a man who 
has lain two years in jail. Beſides, this application goes to the 
extent of controverting the validity of a payment of the whole 
debt and coſts to a plaintiff without the privity of his attorney, 
and it would be too much to ſay, that a defendant ſhall not tranſ- 
act the buſineſs of a cauſe with the plaintiff himſelf, in a caſe 
| where there has been no notice not to do ſo from the attorney, 
either expreſs or implied—nothing even like ſaying, © I have 
4 no ſecurity for my bill,” or, © I ſhall never be paid unleſs the 
« plaintiff recover in this action. J 
| | The rule diſcharged, 


The Kine againſt STRATTON and others, 


A N information had been filed ex officio, by the Attorney 
General, in conſequence of a reſolution of the Houſe of 
Commons, againſt the defendants, for impriſoning the governor 
{Lord Pigot) and ſubverting the government, of the ſettlement at 
Madras, where they were members of the council. The defend- 
ants had pleaded, and the parties were at iſſue, and notice of trial 
given for the fittings after laſt term; but the proſecutor coun- 


id termanded the notice, and, on Tuęſday the gth of November, the 
bt Holicitor General applied for a rule to ſhew cauſe, why the infor- 
mation ſhould not be quaſhed, ſuggeſting, as the ground of the 
per plication, that another was ready to be filed, which ſtated the 
Offence more particularly, and was better adapted to the nature of 
ney the charge. The rule was granted, and cauſe was, this day, 
me lhewn by Dunning, Wilſon, Arden, and Erſkine. 
He They ſaid, there never had been an application of this ſort, 
* but that in the caſe of Rex v. Philip Carteret Webb (a), where 
id n the proſecution was by indictment, on a motion to quaſh the 
t, i fil, another having been found, the court would not permit it, 
bil dut upon terms, and by conſent; and ſaid, that it was by no 
otice means a motion of courſe. That in all caſes where indictments 


; ba) E. 4 Geo, 3. 3 Burr, 1468, Since reported in 1 Biachſ, 460. 


4 have 
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leave to quaſh 
an informa- 
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officio by the 
Attorney Ge- 
neral. He 
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upon it by 
noli projtqui, 
and file an- 
other. 
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have been quaſhed on the motion of the proſecutor, it has been 
on the ground of inſufficiency (5), which was not pretended in 
the preſent inſtance. That in the caſe of Rex v. Parnell (c), 
which was an information filed ex officio by Sir Dudley Ryder 
then Aitorney General, againſt the defendant as vice- chancellor, 
and a juſtice of peace in the univerſity of Oxford, the Att. 
ney General had put an end to the firſt information, without any 


application to the court, by a ali proſequr, but that he had done 


this on the expreſs order of the King, which order was ſtated in 
his warrant to the maſter of the crown-office (d) to enter the 
noli proſeguj. That, at all events, the court would not grant the 
motion without obliging the proſecutor to pay coſts (e). | 

The Solicitor General, in ſupport of the rule, obſerved, that 
the defendant could not ſuffer any injury by the quaſhing of the 
information, becauſe the crown might go on to trial, and judg- 
ment, on the new one, notwithſtanding the pendency of the 


other, for that, on indictments, or informations for crimes, the 


pendency of another proſecution for the ſame offence cannot he 
pleaded, as it may to informations for penalties F) [1]. He faid, 
that leave to quaſh indictments is often granted in the firſt in- 


ſtance, without a rule to ſhew cauſe. 


Lord MANSFIELD having aſked the Solicitor General if ther 
was any authority or precedent for quaſhing an information ex 
Hcio upon the application of the proſecutor, he admitted that 
he knew of none, and his Lordſhip ſaid, that if it was proper to 
ſtop the information, he did not ſee why the Attorney General 


might not do it by entering a nol Fade af ao without the inter- 


ference of the court. 

BuULLER Juſtice What the Solicitor General has ſtated, 51. 
that the pendency of the firſt information would be no plea to 
the ſecond, is deciſive againſt this motion. It is certainly not of 
courſe to quaſh indictments. All the litigated caſes are upon 


[1] Hawkins, B. 2. c. 26. § 63. ſays that | $ 1. he ſays, generally, that another proſecu- 
another information depending may be | tion depending 1 is no good plea to an indict- 
pleaced an abatement to an information qui- ment, as it is 70 an appeal or informa! tien, 
tau, and cites Cro. El. 26 1. 1 Rell. Rep. 49, but he refers to the former paſſage, 2nd 
50, 134. But he ſays nothing on that point | therefore probably meant * gui- lan in- 


| as to other informations. In B. 2. c. 34. | formations, 


() Vide Sir William Withipole's caſe, H. " ) Sir a Burrow. 
4 Car. 1. Cro. Car. 147. Rex v. Saban and (e) H. 6 Geo. 2. Rex v. Moore, 2 Sir. 94. 
Jefferys, Faß. 104. 5 (f) Sir William Withipalt $ caſe Rex . 


{c) 1 Wilſon 239. Since reported in | Sxas and Jefferys, 
4 Blackſt. 37 | 


inſu Acienq 
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inſufficiency, and if the court has even permitted it in the firſt 
jaſtance, it has been becauſe they gave credit to the counſel in 
ſtating the inſufficiency. 


The rule diſcharged. 


RicuT, Leſſee of Carts, againſt Prics and others. 


of Glouceſter, a ſpecial caſe was reſerved, which ſtated the 
| following facts: On the 5th of December, 1777, one Bridges 
was ſent for, to make the will of one Myatt Cater (under which 
the defendants claimed) and received his directions accordingly. 
| It was prepared on five ſheets, and a ſeal affixed to the laſt, and 


then read over to the teſtator, in the preſence of the three wit- 
neſſes who afterwards ſubſcribed it, (one of whom was Bridges) 


After this the three witneſſes went away, being deſired to come 


ther perſons, not being the two other ſubſcribing witneſſes, ſaid 
tothe teſtator, ** i you fign your will? He ſaid, he would, 
and again attempted to ſign the two remaining ſheets, but was 
not able. Then Bridges went away, and returned the next day 


„ad the two other ſubſcribing witneſſes, when, the teſtator be- 
to : . ; 225 ; f . 5 
14 g in a flate of inſenſibility, Bridges proceeded to write the form 


tis will was duly executed for paſſing lands, according to the 
latute of frauds.— The leſſor of the plaintiff was the heir at 


PON an ejectment tried at the laſt aſſizes for the county 
is in a ſtate of 


inſenſibility 


iſo. the form of the atteſtation written upon it. The will was 
though he be 


and he ſet his mark to the two firſt ſheets in their preſence, and 
attempted to ſet it to the third, but being unable from the 
weakneſs of his hand, he ſaid, “ I can't do it, but it is my will. 


gin. On the day following Bridges, in the preſence of two 


fan atteſtation on the ſecond theet, and he and the two other 
vitneſſes put their names to it, in the room where the teſtator 
ly. He died two days afterwards.—The queſtion was, whether 
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If a teſtator 


when his will 
is atteſted, the 

Will 1s not 

duly executed 
according to 
the meaning 
of the ſtatute 
of frauds, al- 


corperally 
prelent. 


8 (The words of the ſtatute are, That the will ſhall be ſigned 
"by the deviſor, or by ſome other perſon in his preſence, and 

e : by his expreſs directions, and ſhall be atteſted and ſubſcribed 

Rex Vo in te preſence of the ſaid deviſor, by three or four credible wit 


(c : 
ne C »> 
les (4)). 


„ 
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The cafe was argued by Corper for the n and Adar 


Serjeant, for the defendants. 
Adair mentioned, before the argument, that the caſe wa; ; 
imperfect, in not ftating, as the fact was, that all the five ſheet; 2 
were in the room, and annexed to each other, at the time of the Wi 1 
different ſubſcriptions; but Lord MANSFIELD ſaid, he had no 1 
doubt it was ſo, from the manner in which the caſe was drawn 
up, and defired Cowper | to go on, as if that had been expreſsl; Wil « 
ſet forth. n 
nn will was not atteſted Steeibty to the meaning 1 
of the ſtatute. In Shires v. Glaſcocł (a), the will was ſigned by 7 
the witneſſes in an adjoining room, having a window, which wa t 
broken, between it and the room where the teſtator was, and itt 
is expreſsly ſtated, that he might have ſeen the witneſſes, The c. 
reaſon for requiring the atteſtation in the teſtator's preſence is fc 
there mentioned to be to prevent the obtruſion of another will. Ir 
There have been ſeveral other caſes of the ſame ſort, where, ii p. 
the teftator could ſee the witneſſes ſign, the court has preſumed Wi © 
that he did. But here the teſtator being in a ſtate of inſenſfibility, ne 
he could not poſſibly know what was paſſing. He was indeed th 
corporally preſent, but his mind was not there, no more than if of 
his dead body had been in the room. it 
Adair Serjeant—lIt does not clearly appear what is meant by £0 
the word “ inſenſibility. It is certainly ſomething confiderably la 
ſhort of death, and, if the teſtator was alive, I do not ſee how it ; 
can be ſaid, that the will was not atteſted in his preſence. The In 
_ queſtion is, whether the teſtator, having done all that was nec*l- Wi by 
ſary on his part, (for nothing is diſputed but the validity of the bu 
atteſtation), and the atteſtation having been made according to the 
the words of the ſtatute, a fair tranſaction ſhall be ſet aſide, be- Wi *! 
cauſe a formality required according to an implied intention of a 
the legiſlature has not been complied with. The court has been the 


very liberal in conſtruing the formalities preſcribed by the f- 
tute. Actual ſigning is one of them; yet that has been diſpenſed 
with, as appears by a cafe in A (5). As to the atteſtation, 
the expreſſion at the end of the caſe of Shires v. Glaſeock ies 
to go farther than the line drawn by Mr. Cowper ; for it fays, the 
ſigning of the witneſſes would be ſufficient, although the teſts 


(a) C. B. E. 3 Fac. 2. 2 Salk. 083. 8.C. by the teſtator's own hand. Vide ab u 


in Carth, 81. Mayne v. Stanley, C. B. . 33 Car. 2 jo 
(6) ZB. R. H. 36 wad 2x Car. 2: 8 Lev. 1. C. P. 3 
227. The will in that caſe was all written 


4 


tol 
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tor ſhould be ſick in bed, and the curtain drawn, In ſuch a caſe, 
he could not, by any reaſonable preſumption, be ſuppoſed to have 
it in his power to ſee them. Even in the preſent caſe it does not 
appear, but that the teſtator might, by poſſibility, have opened 
his eyes, while the witneſſes were ſubſcribing their names. If 
he had been perfectly in his ſenſes while he ſigned, and till they 
began to atteſt the will, and had then been ſeized with a delirium, 
| would not the atteſtation, if completed immediately, have been 
| ſufficient? The principal intent of the act, in requiring the ſo- 
lemnity of the atteſtation by witneſſes, is truly ſtated in Sbires 


true one; but there was no danger of that ſort here, ſince the teſta- 
tor had actually ſigned the will he meant to execute before he be- 
came inſenſible. I have been informed of a caſe which was be- 
fore this court very lately, by a gentleman who was counſel in it, 
in which the word ** preſence” was conſtrued to mean actual cor- 
poral preſence. It was a guo warranto from Plymouth. By the 
charter of that borough, ſeven aldermen muſt be preſent when a 
new one is elected. To make up that number, at the election 
the legality of which was queſtioned, one who had been in a ſtate 
of abſolute idiocy for ſeveral years was brought to the hall, and 
it was held, that this was ſufficient to ſatisfy the charter ; and the 
court refuſed either to grant an information, or an ifſue te try the 
lanity, | 8 . 
Lord MaNSTI2Ip— There are many particular circumſtances 
in this caſe beſides the general queſtion. The teſtator, when he 
lined the two firſt ſheets, had an intention of ſigning the others, 


the two firſt as the ſignature of the whole will. There never was 


in ſupport of a fair will, and not defeat it ſor a ſlip in form, where 
the meaning of the ſtatute had been complied with. It was upon 
that principle that Shires v. Glaſcoch, and other caſes of that ſort, 
Vere decided. But this is not a meaſuring caſt, where there is 
oom for preſumption. All the witneſſes knew, at the time of 
the atteſtation, that the teſtator was inſenſible. He was as a log, 
" : totally abſent to all mental purpoſes. It was no ſudden de- 
lrium, or ſuſpenſion of the underſtanding. In ſuch a caſe, per- 
haps, the court would lay hold of a very ſlight preſumption. An- 


"Iteſſes ſubſcribed a? the requeſt of the teſtator. That indeed 
not expreſily required by the ſtatute, but the practice ſhews 
I El 


x. Glaſcach, vix. to prevent the obtruſion of another will for the 


but was not able. He therefore did not mean the ſignature of 


a ſignature as of the whole. The court, to be ſure, would lean 
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1779. the general underſtanding, and the nature of 0 rg, impliss 

888 requeſt. . 
againſt W1LLEs and ASHHURST, be, of the ſame opinion. 

PRICE, BULLER Fuſtice—I am of the ſame opinion, The atteſtation 

55 in the teſtator's preſence is as eſſential as his ſignature, and all 

muſt be done while he is in a capacity to diſpoſe of his proper. 

ty. Shires v. Glaſcock was determined ſoon after the ſtatute 

paſſed, when the reaſon and meaning of the clauſe in queſtion 

were exactly known. Here the trunk remained, but the man was 

gone, He could not know whether the will that he had begun 

to ſign was that which the witneſſes atteſted. He was dead to 

all purpoſes: or power of conveying his property. As to the | 

ſigning of the teſtator, it has never been and cannot be diſpenſed 

with. The courts have only had occaſion to decide, in differ. 

ent caſes, what ſhall be a ſigning within the true meaning of 

the ſtatute [2]. 

The Poſtea to be delivered to the plaintiff. 


[2] The ſtatute of frauds is often ſuppoſed | the ſolemnities which are to attend the exe- 
to have been made upon great conſideration ; | cution. It is as univerſally underſtood that 
on an attentive peruſal, however, it will not | an expreſs written revocation muſt be ene. 
appear to have been very accurately penned. | cuted with the ſame ſolemnities as an original 

It is I believe univerſally underſtood to be | will, but, in the clauſe ($ 6.) relative to 
the meaning of the ſtatute that the teſtator | ſuch revocations, the /ub/cription of the wit 
muſt ſign in the preſence of the ſubſcribing wit- | neſſes is not directed, while, on the other 
xeſſes, yet there is no expreſs proviſion for | hand, the /igning by the teſtator in their pre 
that purpoſe in the clauſe ($ "9 deſcribing Tt ſence is in ſuch caſe expreſsly preſcribed, 


* 


Friday Woo LLEY againſt CLOUTMAN, 


12th Nov. 


Actions for FT ER a verdi& for the plaintiff in an action, in this 
uſe and | | . 8 ck 
occupation court, for uſe and occupation, the damages being only | 


cannot be 1. 75. 6d. Baldwin obtained a rule to ſhew cauſe, why the de- 
maintained in 

the court of fendant ſhould not have leave to ſuggeſt on the roll, that the da- 

F eng, in mages recovered were under 4os. and that the defendant, at the 

time when the action was brought, was an inhabitant, Sc. in the 

city of London, and liable to be ſued in the court of conſcience 


there, under the ſtatute of 3 Fac. 1. cap. 15. [1]. 


[1] This was the firft of thoſe courts of] did not receive the ſanction of the legila. 
ſummary juriſdiction called courts of con- ture till this ſtatute of Fac, 1 
ſcience. It had been erected before, but TA 
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233 
"That ſtatute { felt: Y: J enatts, that if it hall, in any action of 1779. 
debt or afſump/it proſecuted any where out bf the ſaid court of 7 
cequeſts, appear that the debt to be recovered doth not amount to again 
CLOUTMANe 


l 40 05. and the defendant [1 11 (hall prove by ſufficient teſtimony, 
or his own oath, that he was inhabiting and refiant in London, 


or the liberties thereof, when the «tio was commenced, the 
plaintiff hall not have any coſts of ſuit, but ſhall pay the 
defendant his coſts. But, by, /e#. 6. it is provided, that no- 
thing in the act man extend W any debt for any rent upon 
« any leaſe of lands or tenements, or any other real contracts, 
« of any. other, debt that mall ariſe by reaſon of any cauſe con- 
« cerning a ' teſtament or matrimony, or any. thing 8 
« or properly belonging to the eceleſiaſtical court.” 

Dunning now ſhewed cauſe. —He inſiſted, that this caſe \ was 
within the exception, the words of which are not apy action of 
« debt for rent, but * any debt for rent, and therefore the 
| ſubſtance not the form of the action was what the legiſlature 
had in view, the intention being to prevent queſtions of title from 
coming before this inferior juriſdiction, He mentioned a ſimilar 
caſe which had been before the court ſome time ago, on the ſtatute 
erecting the court of requeſts in the Tower Hamlets (a), in 
which there is an exception (5) in the. very fame words with 
that in the act of James 3 
The Solicitor General and Baldwin argued i in 5 of. the 
rule—They ſtated, that ſuch actions had been uſually brought 
in the city court of conſcience, and contended, that, by other 
* real contracts, was meant, covenants for rent by deed, and 


vonly given to every citizen and free- 


tadeſman , frlabouring man,” againſt perſons 
"the ſeme deſcription, The 4th ſeftion which 
Pres the defendant coſts when the damages 
ve under 405. makes it neceſſary for him to 
Pre that be was inhabitant and reſiant of 


"Ix luppoſe both clauſes muſt be taken 
er, and that the defendant OuGAT to 


k authorized by 


(re 
court. 


A Ric 


§ 2. to ſue in the city- 


ima V. Calle 
X . 5 . 


Z. R. M. 138. 3. 


[1] By d 2. the right of faing in n this. court, 


wan or any other perſon inhabiting within 
be city or its liberties, being a victualler, 


9 5 
* mh. 8 — 


the 
of = ar above, but ſays nothing reſtrictive 
t 

ence $ te Celcription of the Plaintiff, However 


de 
ne ey tha: F 
« the plaintiff was ſuch a perſon as 


80 it f icems to have been underſtood 


* 


2 Str, 1120; and in Brampton v. Crab, B, 
R. H. 3 Geo. I. 1 Str. 46. and Pitts v. Car- 


penter, B. R. T. 16 Geo. 2. 2 $tr. 1191. the 


ſuggeſtion ſtated both the plaintiff and de- 
fendant to be citizens of London. 
davit in this caſe of Moolliy v. Cloutman ſta- 
ted only the defiidant's reſiancy, and the rule 


did not go to the ſuggeſtion on the roll of 


any thing touching the plainti if” s deſcription 
or where le inhabited—By 23 Geo. 2. cap. 

30. which eſtabliſhed the court of the Tower 
Hamlets, there is no reſtriction as to the 
plaintiff, and any perſon may be ſued who 
reſides, keeps a ſhop, thed, tall, or ſtand, 
ſceks a livelihood, or trades, or deals, with- 
in the diſtrict (§ 5). 


The affi. 


4 23 Ceo, 2. e. 30. | 
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that 
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Tt an action 
of afſump/it 18 
brougit a- 
gainſt an in- 
Habitant of 
Middlejex by 


An ad miniſtra- 


Zcr, and the 
damages 
found are un- 
der 40s. the 
defendant is 
intitled to 
have that ſug- 
geſted on the 
roll in the 
ſame manner 
as if the plain- 
tiff had ſued 
in his own 
right. 
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that the exception only extended to actions for rent upon ſpe. 
cialties. 1 on 3 


wlll 4 4+ $ 


The rule diſcharged (a. 
{1] By 23 Geo. 2. c. 30. $ 1. execution is given againſt the body or goods. 


(a) Vide infra, Waſe v. Wyburd, Ailway v. Burrows, and Wiltſhire v. Liyd, E. v. 
Dea. 3. WS | | * 2 n 


W 


4s E, Adminiſtrator, againſ} Wy BURD, 


HIS was an action of aſſumpfit upon a running account, 

and the ſtatute of limitations being pleaded, it appeared, | 

on the trial, that none of the items were within the fix ye! 
except one article of 106. and the plaintiff accordingly bad 
verdict only for that ſum. The defendant having applied jor 
leave to ſuggeſt on the roll, that he lived, at the time of ti 
action brought, in the county of Mzddle/ex, and was liable to be 
ſummoned to the county court under the ſtatute of 2 300.8 
c. 33. by which, in ſuch caſes, the plaintiff is not to have his col 
but to paydouble coſts to the defendant—A rule to ſhew ca 
was granted. , 
Howorth now ſhewed cauſe, and contended, that this £99 


| | * . hf 

3 n ; w 

was not within the meaning of the act, as perſons ſuing in * 
| chai. . 
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yment of coſts even where there is a verdict againſt them. 
The Solicitor General, on the other fide, inſiſted, that the de- 
fendant had a right to the ſuggeſtion whatever conſequence it 
might have, and ſaid that, if it ſhould not entitle him to coſts 
from the plaintiff, it would exempt him from the payment of 
n „ 
Lord MANSFIELD aſked if there was any exception as to ad- 
niniſtrators in the ——_— and it l that there is no ſuch 


exception. 
The cole made abſolute (a). 


E. 20. Ceo. Zo 


DixcvAL I againſ} DUNSTER, | 


HE plaintiff, as indorſee of a bill of change for 1 

dated 10th July, 1774, and payable in five months, 
| brought an action of aſſumpſit againſt the defendant, as acceptor. 
The cauſe came on to be tried before Lord MansF1EtLD, at the 
"ft fittings for Middleſex, when two ſorts of defence were ſet up. 

1, That the bill was given for money won at play. 2. That 
the plaintiff by his conduct (though not in expreſs terms) had 


defendant's counſel called the drawer (one Vheate) who had been 
diſcharged under an inſolvent debtors' act; but, as his future ef- 


as an inadmiſſible witneſs; and the cauſe went to the jury only 


which the plaintiff obtained a rule to ſhew cauſe why there 
mould not be a new trial, which came on to be argued this day. 
The moſt material facts of the caſe were as follows: The bill was 
Xcepted by the defendant, merely to lend his credit, and accom- 
nodate the drawer. F itzgerald, the payee, indorſed it tothe plain- 


due, the plaintiff, underſtanding that the acceptor never had any 


Wc an innocent indorſee tor a valuable 
conſider- 


character of adminiſtrator or executor are not liable to the 


agreed to diſcharge the acceptor, and ſeek his remedy only againſt 
the drawer, To prove that the money was won at ola, the 


ects fal remained liable to the debt, his Lordſhip rejected him 


on the other queſtion [1]. T hey found for the defendant ; upon 


ur I] If it had deen vet: that the bill | 1 Vids the ok of Poroper v. 
* money won at play, it would have | Bampton, B. R. C146 ©. 3.5 ti; 
deen void in the hands of the plaintiff, | and Lowe v. Haller, infra, T. 21 Cco. 3. 


£33 


1779. 
\ 


WAS E 


againſt 
VixBURD, 


(a) Supra, Woolley v. Clutman, p. 232. infra, Ailkway v. Burrows, alſo Will Hire v. Lloyd, 


5 ond ay 
5th Nov. 


BIR bu. 
ar. expreſs de 
claration by 

the holder 


will diſcharge 


the acceptor 
(f a bill of 
exchanges 


uf, and delivered it to him in payment for jewels. After it became 


 Dinxewart 


egainf 


Dex sR. 
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conſideration for accepting it, and that heate was the teal debtor 


wrote to one Ready (Fheate's attorney) on the bth February, 


and on the 4th of November, 1775, prefling him for the Payment, 
Dunfer, on the 14th of Pebruary, 1775, wrote a letter to Ding. 
all, thanking him in ſtrong terms for not proceeding again} 
him, but mentioning, in the ſame letter, that he had been in- 
formed by a perſon who had been ſent from him to Dingwall on 
the buſinefs, that I heate had taken up the bill, and given an- 
other, to Dingwall's ſatisfaction. It did not appear that Ding. 

wall took any notice of that letter. Dingwall for ſome time re. 


ceived intereſt upon this bill from 7/heate, and alſo the Principal 


due by another bill, which was made at the ſame time, and 
drawn and accepted by the ſame parties, and under like circum- 
ſtances. The plaintiff ſuffered ſeveral years to elapſe without 
calling upon Dunſter, or treating him as his debtor. 

Dunning, and Cowper, in ſupport of the verdict The dolciur 
General, Peckham, and Baldwin, for the plaintiff. 

For the defendant, it was argued, that the holder 61 a bill of 


exchange may diſcharge the acceptor without receiving payment, 


or delivering up or cancelling the bill. That ſuch diſcharge may 


be implied as ſtrongly from circumſtances in the conduct of the 


holder, as if he had expreſſed it in direct words. That the quel- 


tion was a mere queſtion of fact, to be determined by a jury; 


and the behaviour of the plaintiff in this caſe ſhewed clearly, 
that he had abandoned all recourſe againſt the acceptor, They 
cited a caſe of B/ack v. Peele, which was firſt tried before Lord 


MANSFIELD, and afterwards before Dr Grey Chief Fuſlice, 
and al ſo Walpale and others v. Pulteney, in the court of Exche- 


guer, which had been tried a few months ago, and in which, they | 
ſaid, there had been an implied diſcharge of the acceptor, and, 
upon that ground, (the jury having tound 2 verdict for the plain- | 
tiff) the court had granted a new trial. 

On the ather fide, it was inſiſted, that there was no ca ale where 
any thing ſhort of an expreſs diſcharge had been held to pr-clude 
the holder from having recourſe upon the acceptor, That ence 
towards him, for any length of time within the years preic: Ded 
by the ſtatute of limitations, is not enough. The holder 1 
proceed againſt a drawer or indorſor, (if Ie has given proper 
tice of the non-payment by the acceptor when the bill fell dv: ö 


and recover part againſt him, and yet recur, for the 3 8 


part, to the drawer. In the caſe of Black v. Peele, there was 


expreſs diſcharge, The caſe was this: One Dallas was tis 


„ 5 drawel, 
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drawer, Peele the acceptor, and Black an indorſee. Black ar- 
reſted Peele, but finding that no conſideration had been given for 


the acceptance, his attorney took a ſecurity from Dallas, and ſent 
word to Peele, that he had ſettled with Dallas, and he need not 


trouble himſelf any further. Dallas afterwards became a 
bankrupt, and then Black demanded payment of Peele. In Wal- 
pole v. Pulteney, a book of the plaintiff's own was produced, in 
which the bill was entered, and over againſt it this memorandum, 
« Mr. Pulteney' acceptance annulled 42]. 
| Lerd MANSFIELD—There is no doubt but a holder of a bill 
may diſcharge any of the parties, but there is this difference be- 
tween the acceptor and the others, that the acceptor is firſt liable, 
and, to be intitled to have recourſe againſt him, it is not neceſ- 
{ary to ſhew notice given to him of non-payment by any other 
perſon. In the preſent caſe the queſtion is, whether any thing 
bas in fact been done to diſcharge the defendant. The plaintiff 
being appriſed that Yheate was the perſon for whoſe benefit the 
bill was drawn, did right in conſidering him as his debtor, and 
recurring to him for payment. The defendant was ſenſible of 
bis kindneſs in not reſorting to Bim in the firſt inſtance, and 
wrote to thank him for it. No uſe was made at the trial, nor on 


cumſtance, vix. the defendant's having written to the plaintiff, 
that he had been informed by a perſon who had been ſent from 
| kim to the plaintiff to talk with him about the bill, that it had 


the preſent argument, of what might have been a material cir- 


J been delivered up to Vheate. Probably the fact did not warrant 
d him in this aſſertion. If the plaintiff, by any thing in his con- 
e, duct, had confirmed him in ſuch a belief, it might have altered 
de caſe; but nothing of that ſort e. 1 think there i is no 
e WW ccound to ſay he was diſcharged. 
d, Wiles Fuftice—I am of the ſame opinion. I do not think 
n- llence can diſcharge the acceptor. No caſe of a tacit diſcharge 
has been produced. In Black v. Peele, the diſcharge was in ex- 

2h Preſs words. In Walpole v. Pulteney, the caſe was put upon the 

: 
] atry in the book being an 3 diſcharge. Beſides that caſe 
nc 4 ſtil] depending. 
Yd | 
7 [2] That caſe was tried a ſecond time at | tively agreed to conſider Palteney's accept- 
= hol, at the ſittings after this term, be- | ance as at an end. The jury found tor the 
ae) | 58 Chief Baron, when Alexander, | defendant. Valpole had kept the bill fron: 
5 o had indorſed the bill to 77 al pole, was 1772 to 1775, withont calling upon Palit. 
1's Jr as a witneſs on the part of the de- ney. 

11 1 "t, and ſwore, at Malpele had poſi- | 
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1779. 
— pmmnnd 
DinGwWaALL 
againſt 
DuNSTER. 


Monday 
15th Nov. 


If goods are 
inſured on 
board a ſhip 
from London 
to Nantz, 
with liberty 
to call at O/- 
end, and ſhe 
is cleared on- 
Iv for -Oftend, 
but ſails di- 
rectly for 
Nantz, that 
being the 
known courſe 
of the trade 
in order to 
ſave certain 
duties both 
in England 
and France, 
there is no 
fraud on the 
underwriter 
ſo far as to 
vacate the po- 
licyIf an 
inſurance is 
made bofore 
the com- 
mencement 
of hoſtilities, 
but when 
every body 


expects a war in the Gazette on the ziſt of Fully. Two underwriters had 


immediately, 


makes himſelf the debtor, and his caſe is different from that of 


made out as for Oftend only, but the ſhip and goods were intend- 


CASES IN MICHAELMAS. TERM 
A$SnuvrsT Fuftice—t am of the ſame opinion. An accept 


the other parties to the bill. Nothing but an expreſs diſcharge 
will do. The defendant endeavours' to prove a difcharge from 
letters, but they do not come up to it, and the conduct of the 
plaintiff amounts only to indulgence towards the acceptor, 
BULLER Juftice—lI am clearly of the ſame opinion. Nothing 
but an expreſs agreement can diſcharge an ãcceptor. And no- 
thing of that ſort appears in this caſe. The plaintiff's conduct 
meant nothing more but that he would try to recover from the 
drawer, who was the originkd and true debtor, if he could. 
Fr . 8 The rule made abſolute, 


PAN and another, against Frzreuss. 


H E Plaintiffs, Plancbb and Facguery, merchants i in Lin- 

| don, inſured goods * on board the Swedi/Þ ſhip called the 
han Maria Magdalena, loſt or not loſt, at and from London and 
* Ramſgate to Nantz, with liberty to call at Ofend, being a ge- 
e neral ſhip in the port of London for Nants.” There was | 
declaration in the policy, that the inſurance was made on account 
of © certain perſons carrying on trade under the name and firm 
« of Vallée & Dupleſſis Monfieur Luſſeau le Jeune, G Guillaume Al- 
« bert, et Poitier de la Gueule. The defendant underwrote the 
policy for zool. at three guineas per cent. The ſhip's clearance 
from the cuſtom-houſe in London, and her other papers, were all 


ed to go directly from London to Nantæ, without going to O fer 
Bills of lading, in the French language, dated the 18th of Fuly, 
1778, were ſigned by the captain in London, but purporting to 
be made at Oftend, and that the goods were ſhipp̃ed there to be 
delivered at Nants. The policy was ſubſcribed by the defendant 
on the 7th of July, and the lading was taken in between the 24th 
of July and the 17th of Auguſt. The proclamation for making 
reprifals on French ſhips, &c. bore date the 29th and appeared 


the inſured is ſigned the policy after the proclamation, at the ſame premium © ot 


not bound to 


de 
give the underwriter notice, though the ſhip do not fail till after the war takes place, and the une" 
writer is liable in caſe of capture — The courts in this country do not take notice of foreign revenue baus 
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three guineas:; one on the 31ſt of uh, and the other on the 
7th of Auguſt. The ſhip failed on the 24th of Auguſt, and was 
| taken by a King's cutter on her way to Nantz. After her depar- 
ture from Graveſend, the captain threw overboard all the papers 
he had received from the cuſtom-houſe at London. They had 
been obliterated by the cuſtom- houſe officers at Graveſend, and 
| were no longer of any uſe. The ſhip was releaſed by the admi- 
ralty, but the goods were condemned. The plaintiffs had no 
connection or ſhare in the ſhip. Such were the material facts 
of this caſe, as they were ſtated, this day, by Lord MaN SPIEL D 
| in his report, upon a rule to ſhew cauſe why there ſhould not be 
2 new trial. The cauſe had been tried at the laſt fittings at 
Guildhall, and a verdict found for the plaintiffs. The grounds 
of the application for a new trial were two, 1. That there was a 
fraud on the underwriters, the ſhip having been cleared out for 
Ofend, and yet never having been deſigned for that place. 2. That, 
x hoſtilities were declared after the policy was ſigned, and before 


might have exerciſed his diſcretion whether he would chuſe for 


duced evidence to ſhew, that all ſhips going with goods of Br:- 
4% manufacture to France clear out for Oftend without meaning 
togo thither, and that this is univerſally underſtood by perſons, 
concerned in that branch of commerce. The reaſon ſuggeſted 
for clearing out for Oftend, and afterwards making bills of lading 
% from that place, were, that the licht-houſe duties are ſaved, 
vhich are payable when the voyage is known to be directly down 
the channel, and that the French duties are leſs upon goods from 
end, than from England. 


and Davenport for the defendant. 

For the defendant, the fabrication of falſe 1 colourable 
Papers, and the ſuppreſſion. of the true deſtination of the ſhip, 
Were urged as.circumſtances of fraud, tending to miſlead the un- 
lerwriter, as to the voyage intended to be inſured, and the na- 


ven the underwriter information, that the ſhip continued in 
he river after the proclamation, It was alſo contended, that in 


the ſhip ſailed, the defendant ought to have had notice, that he 


z peace premium to run the riſk of capture. Beſides the facts 
above-mentioned, his Lordſhip ſtated, that the plaintiffs had pro- 


ture of the riſk. But the ſecond objection. was chiefly relied 
upon, and it was ſaid, that it was the duty of the inſured to have 


239 
1779. 


— 


/ 
PLaNnCHE. 


_ againſt 


FLETCHER, 


The Solicitor General, and Bower for the plaintiffs—Duning 


Une of war, the exportation of enemy's property, even in neutral 
bottoms, 


1 1 5 — * G Cams "x "nes ane, — — 
— c ˙ . het. 40 Rr ren ro ago re 
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1779. 
| / 
PLAN CHE. 


ag ai E.. ; 
FLETCHER. 


bottoms, was illegal, and that an infurance upon ſuch goods wg 


commerce between the two nations; the packets and mail 
paſſed regularly between Dover and Calais long afterwards, 
There was nothing illegal in exporting or inſuring French po- 


mium on ſuch goods in neutral ſhips did not riſe for a long time 
the juſtice and conſcience of the caſe (a). 


clearing out the ſhip for Offend when ſhe was never intended togo 
thither. But I think there was no fraud on them,—perhaps not 


body. The reaſon for clearing for Offend, and ſigning bills of 
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void. | 5 | | 

In anſwer to this, it was raid, in the firſt place, that there wy 
no compulſion, by the terms of the inſurance, for the ſhip to 
to Oftend. If her fixed deſtination as underſtood by the under. 
writers had been from England to Offend, and from Often} ty 
Nantz, the policy would have been otherwiſe worded ; and the 
courſe of the trade being notorious, the defendant could not he 
deceived or mifled by her being cleared out for Offend. Ag ty 
the ſecond objection, the rupture with France was impending 
and expected by all the world at the time when the policy wa 
ſigned. The proclamation did not contain an interdiction of 


perty in neutral bottoms after the proclamation, and the pr. 


after the commencement of hoſtilities. If the tranſaction had nt 
been ſtrictly legal, there were caſes where the court had refufed to 
grant a new trial on that ground when the objection was againl 


Lord MAN SFTIEID— This verdict is impeached upon two 
grounds. 1. It is, ſaid there was a fraud on the underwriters in 


on any body. What had been practiſed in this caſe was provet 
to be the conſtant courſe of the trade, and notoriouſly ſo to ever} 


lading as from thence, did not fully appear. - But it was gueſſed a. 
The Fermiers Generaux have the management of the taxes i 
France. As we have laid a large duty on French goods, the French 
may have done the ſame on ours, and it may be the intereſt of the 
farmers to connive at the importation of Engliſb commodities 
and take Oftend duties, rather than ſtop the trade, by exacting! 
tax which amounts to a prohibition. But, at any rate, this Wa 
no fraud in this country. One nation does not take notice of 
the revenue laws of another. With regard to the evaſion of the 
light-houſe duties, the ſhip was not liable to confiſcation on tht 


(4) They cited Deerly v. Ducheſs of Ma- Sparkes v. Spicer, B. R. H. 10 M. 3: 7 2 
rarine, B. R. H. 8 VV. z. 2 Salk. 646. 648 —8. P. recognized in Allen v. Palais 
Suith v. Page, M. 8 H. z. B. R. ibid. 644. C. B. I. 18 Ged. 3. 2 Blacſt. 1177 


ACCU 


- 


m THE TWENTIETH YEAR OF GEORGE III. 


241 
account. 2. The ſecond objection is that the policy was made 1779. 
1 before; and the ſhip failed after, the proclamation for repriſals. e, Dew of 
But every man in England and France, on the 17th of Fuly, 3 
1 expected the immediate commencement of a war. I will not 8 
90 ay it was actually commenced; but the ambaſſadors of both 
Te countries. were recalled ; the Pallas and Licorne were taken; 
to Wi the flects at ſea; and, as it appeared afterwards, waiting for each 
ne other to fight. It does not appear that the goods were French 
be property [1]; an Engliſoman might be ſending his goods to 
to France in a neutral ſhip. But it is indifferent whether they 
ing were Engliſb or French. The riſk inſured extends to all cap- 
Was tures [2], and as two other underwriters ſigned at the ſame pre- 
n of mium, after the proclamation, it appears that the war riſk was 
Milt in view when the defendant ſigned. Shall he avail himſelf of 
ds. an event which encreaſes the riſk, but which he had in con- 
pro- templation when he underwrote the policy? I am of opinion 
pre- that there ſhould. not be a new trial, 
time 333 The rule diſcharged. 
1 [1] It was aſſumed by the counſel for the | [2] The deſcription of the riſk was in the 
ed th defendant, from the names of the perſons in | uſual printed form. | 
gain whom the intereſt was declared being French, | | 
nad from the condemnation at the Admi- 
R ö 
ers in 
| to 90 
A 5 TounsToN and another againſt SUTTON. Monday 
Prove | | 15th Nov. 
ö * Hs was an action on a policy of inſurance on goods on An afſurance 
mn L board the ſhip Yenus, loſt or not loſt, „at and from 3 
gin 1 4 London to New YoRK, warranted to depart with convoy from 3 
the channel for the voyage (4). „„ cis country, 
Frenc! is void. 


The cauſe was tried before Lord MaNsFitLD at the laſt ſit- 
ings at Guildhall, and a verdi& found for the plaintiffs. The 
defendant obtained a rule to ſhew cauſe why there ſhould not 
be a new trial, which came on to be argued immediately after 
the foregoing caſe of Planche v. Fletcher. The facts, upon 


Cleared for Halifax and New York. She had proviſions on board 
which ſhe had a licence to carry to New York, under a proviſo 


(a) Vide Lilly v. Zaver, ſupra, H. 19 Geo. 3. p. 2. 


his Lordſhip's report, appeared to be theſe: The ſhip was 


in the prohibitory act of 16 Geo. 3. cap. 5. But one half of the 


433 cargo, . 


44 


my, V 
 JonnweToON | 


_ againſt 
Sur rox. 


market, but for New York. There had been a proclamation by 
Sir William Howe to allow the entry of unlicenſed goods at Ney 


York, declaring, that they were landed there. The commande 


_ proclamation, or to permit the exportation of unlicenſed g00ds, 


-. face of the policy, it was lawful ; for licenſed goods might be 
legally carried to New Yor#. He was to preſume that the good 


ing the clearances. 
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cargo, including the goods which were the ſubje& of this yo. 
licy, was not licenſed, and was not calculated for the Halifax 


York, and though there were bonds uſually given at the cuſtom. 
houſe here, hy which the captain engaged to carry the goods tg 
Halifax, \ thoſe bonds were after wards cancelled, on producing 
a certificate from an officer appointed for that purpoſe at Ny 


in chief had no authority under the act of parliament to iſſue ſuch 


The Venus was taken in her paſſage to New York [1] „by an An. 
a , DOT 
Dunning and Peckham for the plaintiffs— The Solicitor Cem. 
ral and Lee for the defendant. 
On the part of the plaintiffs, it was contended, that a verdig 
agreeable to the juſtice and conſcience of the caſe, although the 
tranſaction might not be ſtrictly legal, would not be ſet aſide by the 
court. The caſes cited on this point in Planchè v. Fletcher (2) 
were inſiſted upon, and a modern caſe of Burton v. Thompſon (a) 
was alſo mentioned in ſupport of the ſame docttine. 
On the other ſide, it was ſaid, that the plaintiffs“ counſel wer 
ſo well convinced that the objection was fatal, that they called 
for the cryer to nonſuit their clients, but the jury delivered their 
verdict before he could be found. That there was no imputz- 
tion on the defendant in making this defence, becauſe, on the 


inſured were licenſed. The inſurer has no opportunity of ſe- 
Lord MaxsrIEID— The whole of the plaintitfs' caſe goes Of 
an eſtabliſhed practice, directly againſt an act of parliament. If 
the defendant did not know that the goods were unlicenſed, the 
objection is fair as between the parties. If he did, he would not 


+ 


[1] The ſtatute (4 1.) prohybits all com- | of any town poſſeſſed by his Majeſty's troops 
merce with the province of NezwYork (amongſt | provided the maſter ſhall produce 3 cents 
others), and confiſcates all ſhips and their | ſpeciſying the voyage, &c. ans the quan! 
cargoes which ſhall be found trading, or go- Fo. ſnecies of proviſions; but by the have 
ing to, or coming from trading with them. | proviſo it is declared, that goods not 1 
Then there 15 a proviſo (5 2.) excepting ſhips | ſed, found on board ſuch flips, ſhall be 57 
laden with proviſions for the uſe of his Ma- | feited. 
jeſly's fleets or garriſons, or the inhabitants 


* 


(z) Supra p. 240, note (a). | 1 (a) M. 32 Geo, 2. 2 Furr en 
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deſerve to be favoured. But, however that may be, it was illegal 


5 
ditio defendentis. It i is impoſſible to bring this within the caſes 
which have been cited, becauſe here Were was a direct contra- 
vention of the law of the land.—As to the nonſuit, if it had 
been recorded, I ſhould have ſet it aſide, that the plaintiffs might 
not imagine themſelves injured by the admiſſion of their 
counſel. | | | its 
The rule made abſolute. 


Lzz again} Wurz 120 others. 


H I 8 cauſe, which was an on of creſpaſk fir taking the 
plaintiff's goods, Was tried before HEATH, Serjeant, at the 
hit afſizes for Somerſetſhire. The defendants juſtified under the 
| ſtatute of x & 2 Philip and Mary, cap. 7. (a). A verdi@ was found 
for the plaintiff, but ſubject to the opinion of the court on a caſe 
which ſtated— That Frome is an ancient market-town, but not 
atown corporate, nor having any guild, fraternity or liberty ; 
that the plaintiff, at the time of ſeizing the goods in the decla- 
ration mentioned, did not inhabit in Frome, but was an inhabi- 
tant of the city of Hereford, carrying on the trade of a linen- 
draper there; and that, in the room in the declaration mention- 


wares, not being of his own making [1]; that two of the de- 
bendants, being conſtables of Frome, and the other defendants in 


2000s, 
Batt for the plaintiff—Davenport for the 1 


in Levinz (5), (where, upon ademurrer, it was adjudged, that the 
inhabitants of one market-town might ſell their goods by retail 
in another, and were not meant to be prohibited from ſo doing 
by the ſtatute of Philip and Mary,) Davenport admitted, that it 


de 
nder son making. 


(5) B. R. 25 Car. 2. 2 Leu. 89, 


(e) 5 I's 2. ] 
was 


to ſend the goods to New York, and, in pari delicto, potior eft con- 


ed, in the town of Frome, and not in any open fair, he proffered 
to el], by retail, the goods in the declaration mentioned, being 
part linen-cloth, part haberdaſhery, and the reſidue mercery 


their aid, entered the room, and ſeized, and carried away the 


[ J By y 5. of the ſtatute, there 1 is an exception as to the linen or woollen cloth of the 


1779: 


— mmm 
JonnsToON 


againſt 
SUTTON. 


On Tueſday 
16th Nov. 


The inhabi- 
tants of one 
market town, 
City, bo- 
rough, or 
town corpo- 
rate are not 


prohibited by 


I and 2 Ph. 
and M. cap. 7. 
from ſelling 
woollen 
cloth, Oc. in 
other market 
towns, Oc. 
by retail, and 
not 1n open 
fair. 


Batt having mentioned the caſe of Davis v. Leving, reported 


R 
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1779. 
— 


Tueſday 
16th Nov. 


The depoſi- 


tions of the 
act of bank- 
ruptcy when 
recorded ac- 
cording to 
5 Geo. 2.c. 30. 
$ 41, are evi- 
dence in an 
action at law, 
to prove the 
preciſe time 
when the act 

of bankrupt- 
cy was com- 
mitted if ſpe- 
cified therein. 


was deciſive; and the court, without argument, declared them. 


Jaxsox and another, Aſſignees of Bux rox, a Bank. 


proved, that Anne Wells was dead, and produced an office copy af 


of the ſtatute, that the depoſitions, when entered of record, ſhould 
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ſelves to be of that opinion. + RO 
The Po/jtea to be delivered to the plaintiff, 


rupt, againſt W1LLsON. 


HE defendant having obtained a judgment againſt Bur. 

1 7on, levied on his effects to the amount of his debt, on the 
25th of Fanuary, 1779. On the 25th of February following, 2 
commiſſion of bankruptcy ifſued againſt Burton, and he was found 
a bankrupt on the evidence of Anne Wells, then his ſervant, 
who ſwore to ſeveral acts of bankruptcy on the 7th and 8thof 
January. Before the ſheriff had paid the money over to Milſſn, 
the aſſignees gave him notice not to part with it, ſtating to him, 
that an act of bankruptcy had been committed before the execu- 
tion of the writ of eri facias. The ſheriff applied for, and ob 
tained, leave to pay the money into court, and the aſſignees har- 
ing moved that it might be paid over to them, the court directed 
a feigned iſſue to try, whether Burton became a bankrupt before 
the 25th day of January 1779.” At the trial, the plaintiff 


the record of her depoſition, made according to the directions of 
the ſtatute of 5 Geo. 2. cap. 30. & 41. in order to ſhew, that Bur- 
ton had committed an act of bankruptcy before the 2 5th of Ja 
nuary. It was objected, at the trial, that it was not the meaning 


be evidence of the preciſe time of the party's becoming a bank- 
rupt, but merely that he was ſo before the commiſſion iſſued. 
Lord MAnsFIELD, before whom the cauſe was tried at the lil 
ſittings at Guildhall, admitted the evidence; and a verdict w- 
found for the plaintiffs; but his Lordſhip ſaved the point; and 
the defendant, in the beginning of this term, obtained a rule to 
ſhew cauſe why the verdi& ſhould not be ſet aſide. 

The caſe came on to be argued, this day, by the So/ic:tr 0 
neral, and Davenport for the plaintiffs—Dunning and Erjei 
for the defendant. 8 

In ſupport of the rule, it was argued, that the purpoſe o 
proviſion for making a record of the depoſitions is declared b) th 


| x 5 { 
preamble to be to protect the titles of putchaſors unde: __ | 
1 8 * + 


the 


Ig th 
Coli 
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cons of bankrupt, which purpoſe is attained, if depoſitions ſo 
recorded are only admitted as evidence of every thing neceflary to 
ſupport the commiſſion, and, for that end, proof that there was 
an act of bankruptcy before the commiſſion iſſued, is ſufficient. 
If the more extenſive conſtruction were received, the effect, in 
numberleſs inſtances, would be, to overturn, inſtead of eſtabliſh- 
ing, titles under commiſſions. A man who has been in poſſeſ- 
Gon almoſt twenty years might loſe his eſtate, in an ejectment, 
on this ſort of evidence. When a commiſſion is opened, the 
commiſſioners never inquire, or croſs-examine the witneſs, as to 
the preciſe time of the bankruptcy, and therefore no preciſion on 
that point is to be looked for in the depoſitions, and Lord HAR D/ 
| wiCKE publicly approved of that method of proceeding, and ſaid, 
that the commiſſioners ought not to find the exact time, not 
thinking hat within their province. When a ſtatute encroaches 


| otherwiſe is not, it ought to be conſtrued ſtrictly, and not carri- 
ed beyond the purpoſe for which the innovation was intro- 

duced. | ; 

On the other fide, it was ſaid, that the act of parliament was 

| compulſory as to reading the depoſitions in evidence. 


queſtion, They might be contradicted or diſbelieved, The ar- 
gument from the manner in which the preamble of the clauſe 
of the ſtatute on which the point aroſe was worded could have 


meſuages, lands, tenements, or hereditaments ; would it be con- 
tended, that purchaſors of perſonal property could not avail them- 


Yanks | th {l d . . | o 

mT ole epoſitions are to be read in evidence, they muſt be taken 
all together, and cannot be garbled, and part conſidered as admiſ- 
1C laſt fb] 1 FE | 
_- vie, part not, Beſides, the enacting part is general, and ſays, 


| that copies of the record of depoſitions made up in the manner 
UreQted by the act, “ ſhall and may be given in evidence to prove 
fluch commiſſions, and the bankruptcy of ſuch perſon againſt 


(c . 

Whom ſuch commiſſion hath been or ſhall be awarded, or other 
« R | f | 
Volters or things [I].“ 


Ii] There is 


2 a remarkable inaccuracy in 


record, it ſays, that true copies, ** figned 
Geo. 2. c. 30. which was not 


on the general rules of law, by making at evidence which 


The de- 
| gree of credit a jury might chuſe to give to them was another 


| no weight, It ſpecifies only the inconvenience to purchaſors of 


{elves of the depoſitions, when recorded, to prove their title ? If d 


3 — Lord 


mentio * . 
ned on this occaſion. After preſcrib- 


ms the "PA Py " . 
Wai manner of entering the commiſſion, 
tion, 
Kana: Proceedings, and certificate, of 


and atteſted as herein-after mentioned,” {hail 
and may be given in evidence, but there 13 
not in the ſubſequent part of the clauſe, nor 


of the act, any provition for atteſting or 


ſigning 


WILLSON. 


— — —— 
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Lord MAansFIELD—At the trial, I had a recollection that this 
queſtion had come before the court upon ſome former Occaſion, 
and that Sir Fletcher Norton had argued it, but I did not remey. 
ber the event. The objection to the evidence ſeemed to me to have 
weight in this cauſe, where the only fact in iſſue is the tine when 
the bankruptcy took place. I took the ſafeſt way. I admitted the 
evidence, and left the jury to judge of the weight of it, but ſared 
the point for the opinion of the court. Upon conſideration, it 
ſeems clearly determined by the act of parliament itſelf. The pit. 
neſs cannot tell his ſtory before the commiſſioners, without faying 
when the at of bankruptcy was committed. He muſt mention 
that, naturally, and of courſe, and therefore is the more likely to 
ſpeak the truth. In many caſes its being an act of bankru ptcy de- 
pends on the time. The legiſlature conſidered the commiſſioners 2; 
indifferent perſons, examining the witneſſes with impartiality, | 


fl 


and taking care of the intereſts of all parties. It is very common 
for the enacting part of a ſtatute to extend beyond the evils men- 4 
tioned in the preamble, and the Exgliſb language does not afford 1 
more general words, than thoſe uſed in the enacting part of this 11 
ſtatute. It turns out, that this very point was agitated in the 5 
caſe of Alderſon v. Temple (a), and, after conſideration, the court Wil 
was unanimous, that the act is concluſive, and the depolitions 4 
admiſſible evidence to all purpoſes. 
W1LLEs and ASHUURST, Juſtices, of the ſame opinion. 0 
BULLER Juſtice—I have a note of Alderſon v. Temple, which 1 
mentions this point, and Mr. Davenport has lent me one of his, 7 
which is very accurate (b). The court, at firſt, were not aware ® 
of the words of the act, but afterwards, though there was no ex- 5 
preſs deciſion, the audience were impreſſed with the idea that fy 
they were all clearly of the opinion juſt ſtated by his Lordſhip. 01 
The preamble of the act does not merely recite the inconvenience 7 
ariſing to purchaſors under a commiſſion, but alſo thoſe to which Dor 
the creditors of a bankrupt were expoſed. What Lord Ha: | 0 


WICKZ faid has been miſunderſtood. He was ſpeaking of the - 
judicatiou by the commiſſioners, not of the depoſitions, which m 
mention the time, ſo as to fix-it after the date of the petition- 


ſigning the entries ſo mace. It is only en- record ſuch commiſſions, Sc. 
acted that the Chancellor ſhall appoint a per- copy of the depoſition in this ce han 
ſon who Mall u yk himſelf or his deputy, by a | teſted and figned ? 


Writing under his or their hands, enter of | 
(a) T9 Geo. 2 2235. 81 N : 77 „ Mr. Darts, 
* 4 3 4 E 2 inceè re- (2) Mr. Juſtice Bullær, rCAd 4V-4, 

ported 1 Black. (bo. 

men: tioncd | by either of thoie reporters. 


But this PO. At is not fert's note. 


* A 
1s 
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ng creditor's debt, and before the iſſuing of the commiſſion = 
some acts of bankruptcy depend entirely on the time. Thus, 


keeping houſe on a Sunday cannot make a man a bankrupt. 
it is unneceſſary, in this caſe, to determine, whether the depoſi- 


tions might have been contradicted. 
The rule aiſcherged 


2] The Solicitor General ſaid, Lord Hard- might allow all who were creditors prior to 
L | 1 . - 2 5 | 2 
«icke's reaſon for adviſing commiſſioners to the date of the commiſtion to prove cheir 


aud the bankruptcy generally was that they debts. 


NMACDO WALL again/} FRASER, 


HIS was an action upon a policy of inſurance on the ſhip 
the Mary and Hannah, from New York to Philadel- 
pia. At the time when the inſurance was made, which was 
in London, on the goth of January, the broker repreſented th 


ituation of the ſhip to the underwriter as follows: * The Mary 
and Hannah, a tight veſſel, ſailed with ſeveral armed ſhips, 
* and was ſeen ſafe in the Delaware on the 11th of December, by 
*a {hip which arrived at New York.” In fact, the veſſel was loſt 
on the 9th of December, by running againſt a chevaux de friſe, 
placed acroſs the river. The cauſe came on to be tried before 


Lord MANSFIELD, at the laſt ſittings at Guildhall, The defence 


vas founded on the miſrepreſentation as to the time when the ſhip 
was ſeen; and the repreſentation and the day of the loſs being 
proved, the jury found for the defendant. On Monday the Sth 
ef November, Dunning obtained a rule to ſhew cauſe why there 
ould not be a new trial, which came on to be argued this day, 

The Solicitor General and Dunning for the plaintiff Lee and 
Davenport for the defendant. 
On the part of the plaintiff, the difference between a warranty 


na repreſentation was much enlarged upon, Tt was admitted, 


* 
that 


taaugh the inſured, at the time, believed it to be true. It was 


ul admitted, that a repreſentation, if falſe, in a Sas point, 
Mis the contract. Bat it was contended, that the particular 


% When the ſhip had been ſeen in the Delaware was not mate- 
4. That the meaning of the e was to inform the 
un 


derwriter, that the ſhip bad got ſafe thro ough two thirys of 


«a E 


„eyage : from New York, and beyond the reach of capture. 


FY ap 2 
N 7 
* 
< V. Nat 


at the repreſentation in this caſe was falſe in point of fact, 
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Tue d ay 
16th Nov. 


In a repreſen. 
tation that a 
hip was ſeen 


laufe on ſuch a 
day and had 
1E performed 
two thirds of 


her voyage, 
1 it turn out 


that ſhe had 


got as far as 
was repre- 
ſented, but 
Was loſt two 
days before 
the day men- 
tioned, the 
miſtake is ma- 
terial, and 
makes the 
policy void. 


Maepow- 
ALL, 


agai uſt 


FRASER» 


CASES IN MICHAELMAS TERM 


What was ſtated as to that material part was perfectly true, and 
that was all that was neceſſary, as was decided in the caſes on the 
inſurance of the Julius Cæſar (a). If the repreſentation had, 
been, that ſhe had been ſeen on the 8th or gth in the Delauare, 
it would have made no difference i in the premium. There might 
have been circumſtances which would have rendered the day ma- 
terial, as a bad ſtorm on the gth or 10th ; but there was nothing 
of that ſort in this caſe. An intentional miſrepreſentation Was 


not imputed to the inſured. The manner in which the miſtake - 
aroſe was this [1]: The captain who had met the ſhip ſaid, that | 
he had ſeen her on the fifth day after her departure from Neu By 
York. It ſeems a ſhip is ſaid to fail from New York indifferent- af 
ly, either when ſhe fails from the quay at New York, or from 5 
Sandy Hook, When the captain mentioned her departure from pl 
New York, he was underſtood to mean from Sandy Hook, and it the 
was known that ſhe had failed from thence on the 6th ; but it WA 
turned out that he meant to ſpeak of her departure from the | 
quay, which was ſome days before. in 
> Oe the defendant, it was urged, that the materiality of the eb 
fact miſr epreſented was before the jury, and that they had exer- im 
ciſed their judgment upon it, and determined, by their verdict, bee 
that it was material. of 
Lord MANSFIEID -The diſtinction between a warranty anda pe 
repreſentation is perfectly well ſettled. A repreſentation muſt ma 
be fair and true. It ſhould be true as to all that the inſured ger 
knows; and, if he repreſent facts to the underwriter, without | 
knowing the truth, he takes the riſk upon himſelf, But the dif- Wa 
ference between the fact as it turns out, and as repreſented, mult fad 
be material. The caſe of the Julius Ceſar was very different from pla 
this. The ſhip, there, was only fitting out when the inſurance the 
was made. No guns nor men were put on board. It was only faid per 
what was meant to be done, and what was done, though dif- thy 


ferent, was as advantageous, or more ſo, than what had been fe- 
preſented. There was no evidence of actual fraud in the preſent 
caſe, and no queſtion of that ſort ſeemed to be made, But there 
was a poſitive averment, that the ſhip was ſeen in the Delawa!? 
on the 11th of December. The underwriter was deceived s 
to that fact, and entered into the contract under that deceptiol. 


q 5 1 b 1 a7) _ 
[1] This was ſtated from letters written from New York, but which had not been 8 
duced at the trial. 


(a) Paauſen v. Eater, &c. ſupra, p. 11, note 3. 


There 
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There was no evidence at the trial PW ſhe was fan. in the De- 
aware, or in what condition; but, ſuppoſe the fact had been ex- 
plained 1 in the manner now ſuggeſted, why did the inſured take 


been ſeen. Vhy did he not mention exactly what his informa- 


a inſurances on ſhips at a great diſtance, their being ſafe up toa 
certain day, is always conſidered as a very important circum- 
ance, I am of opinion, that the repreſen tation concerning the 
day was material. 

WILLES Juſtice— This is certainly only a repreſentation ; but, 
in an inſurance on ſo ſhort a voyage, it might have made a mate- 
al difference whether the ſhip was known to be ſafe two days 


plaintiff), that it was not material, but there was no evidence that 
the ſhip was met on the gth or any other day. The * 
was proper for the conſideration of the jury. 


in the cafes on the Julius Ceſar, and ſome others, between a 
repreſentation and a warranty, is extremely juſt. There is no 
inputation of fraud in this caſe ; but the inſured ſhould have 
been more cautious. In the former caſes the repreſentation was 
ef what was intended; here it was of a fact ſtated as having hap- 
pened, within the knowledge of the inſured. He ſhould have 
made the repreſentation in the ſame words in which the intelli- 
gence is ſaid to have been communicated to him. 

BULLER Fuftice—We cannot ſay the difference of the day 
was not material. The ſafety of the ſhip is the moſt material 


the time equally ſo? There was no intentional deceit, and it is 
perhaps unfortunate that the inſured made the miſtake ; - but I 
tink the verdict right. 

The rule diſcharged. 


PRITCHARD againſt PUGH. 


of courſe, to change the venue from Mzddleſex to Mont - 
eMeryſhire, on the uſual affidavit, that the cauſe of action aroſe 
tre, The court however expreſſed conſiderable doubts, and 
1 oy. 


| ypon him to compute the day of the month on which ſhe had 


tion was, and leave the under writer to make the computation. 


ſooner or later. It ought to have been ſhown, on the part of the 


ASHHURST Juſtice — The diſtinction which the court has made 


fat of any, in caſes of inſurance. The plaintiff admits, that the 
place where ſhe was met ein ſafety, was material. Why was not 


N Monday the 8th of November, Mingay had moved, as 
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It is not ſet- 
tled whether 
the court can 
change the 
venue from 
an Engliſh to 
a Welſh coun- 
ty. 
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An executor 
cannot be 
ſued in the 
court of con- 
ſcience for 


the county of to ſhew cauſe, why the defendant ſhould not have leave to ſug- 


Middleſex. 


under 40 ſhillings. 


reported in Burrows (a). He read a manuſcript note of thy 
caſe lent him by Kenyon, who was counſel in it. There, a fn. 
lar rule was granted and made abſolute, but there was no oppo- 
ſition. The other caſes cited in Waddington v. Thelwell wen 


CASES IN MICHAELMAS TERM 
only granted a rule to ſhew cauſe, which was argued on Tech 
the 17th, by Davenport for the plaintiff, and Mingay for the K. 
fendant. Mingay relied on the caſe of Waddington v. Thely 


alſo mentioned, and BULLER Fuftice read ſeveral of them fron 
manuſcript notes in his poſſeſſion. He ſaid the doubt was 0 
whom the writ of enquiry muſt be directed in caſe of judgmen 
by default. The court deſired the caſe to be mentioned again 
this day, but Davenport now produced an undertaking of the 
plaintiff to give material evidence in Middleſex, which rendered 
it unneceſſary for the court to determine the queſtion ( 55. 
' TE. The rule diſcharged, 
[1] In M. 15 Geo. 3. a ſimilar motion there was made abſolute, but nd ak Wa 
came on in C. B. in the caſe of Freeman v. ſhewn againſt it, ſo that the point is ſtill u. 


(a) 1 Geo. 3. 4 Burr. 2450. 


. A1iLway againſt Bu RN O WS, Executor. 


H 18 Was an action brought upon an apothecary's bill 
ä ; owing by the defendant's teſtator, in which the plaintit 
; had a verdict for 1/. 55. P eckham, ſome days ago, obtained a rule 


geſt on the roll that he lived in Middleſex, and that the debt vs 
DavRN PORT now ſhewed cauſe, and inſiſted, that it could ui 
be meant that executors ſhould be ſued in the county coun 
of conſcience, That'the legiſlature could not intend to give! 
ſuch a court an authority to enquire into the conduct of execi- 
tors, and take an account of aſſets. That the Juriſdiction is on 
given againſt perſons who owe any debt to the plaintiff, and an 
executor is not in law conſidered as owing his teſtator's debts. 
Peckham, on the other fide, obſerved, that, in the eſtabliſh 
ment of ſeveral courts of this ſort, there is an expreſs exception 
relative to teſtamentary queſtions (a), and as there is none in the 


all 
** 


(a) Vide 3 Tac, 0 15. 8 6. (cited ſupra, p. 233.) and 23 Geo. 2. caps 30. 920 


f 
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the court would (as they had done in a very late caſe of the ſame 
fort (c)), allow the ſuggeſtion of the fact, leaving the conſe- 
quence in point of law for ſubſequent conſideration. 

Lord MansF1ELD—The court will not permit the ſuggeſtion 
of a matter on the roll, unleſs it appear to be relevant, and it 
could not be meant to give this court of conſcience a juriſdiction 


implied from the nature and reaſon of the thing. 


The rule Giſcharged (d). 


« on the back of the record, that 1. the | cauſe, or ſuit, except ſuch as were within 
« freehold, or 2. the title to the plaintiff's | the old juriſdiction, F 4. 
«]and, or 3. an act of bankruptcy, princi- | 


00 As in 3 Fac. I. cap. 15. and 23 G. 2. 


(ap. 30. 


) Waſe v. Wyburd, ſupra þ. 234. 


(4) Vide ſupra Woolley v. Cloutman, p. 232. 
and Waſe v. Wybard, p. 234. alſo Wil- 
ſhire v. Lloyd, infra E. 20, Geo. 3. | 


HIS was an ejectment tried before SxyNNER, Chief Ba- 
ron, at the laſt aſſizes for Norfolk, when a caſe was re- 
ſerved for the opinion of the court, which (as far as was material) 
was as follows : 7. homas Laming being intitled to a remainder in 
ke in the premiſes in queſtion, expectant on the death of Ann 


e 0 bulder, tenant for life, by a codicil to his will, deviſed them in 
"7 Wn following words: I ö give my meſſuage, Cc. (deſcrib- 
on 


ing the premiſes) 7% my ſon Jeffrey Laming for his life, and 
after his death unto all and every his children equally, and 


ö "to their heirs, and in caſe he dies without iſſue, I give the ſaid 
liſh rem rſes unto my ſaid two daughters and their heirs equally 
prion % be divided between them.” — The teſtator died in the 


lſztime of Ann Bulver, having left the faid Jeffrey his only 


ſon 


act of 23 Geo. 2. C. 33. [1], it was g fair inference that no ſuch 
exception was meant. That the expreſſion of *©* owng” is not 
to be found in that act, and is in the others (5). At any rate, 


over executors, If there is no expreſs exception there is one 


N The only exception in this ſtatute, | „ pally came in queſtion,” $ 19—None are 
when the defendant lives in Midaleſex and zs | liable to be ſummoned but ſuch as were fo 
liable to be ſummoned to the court, 15, in caſes | to the old common law county coart, and 
where the “judge ſhall certify in open court | the new court can hold plea of no action, 


l G00 EICH, Leſſee of  DocxiNG, and two others, 
tif againſt DuNHau, and another, 

ule ET | 

v2- 


To 


L779: 
Corn mmm 


AILWA 
| againſt 


BukRows. _ 
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If an eſtate 1s 

_ deviſed, to 
the teſtator's 
ſon for life, 


and after his 
death to the 
ſon's children 
and their 
heirs, and in 
caſe the ſon 
die without 
iſſue then to 
the teſtator's 
two daugh- 
ters (then in 


ee) and their 


heirs, the 
eſtate to the 
children of 
the ſon and 
that to the 
daughters are 


both e remainders 7 in fee, and a recovery by the tenant for life bars them both. 
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againſt 


fee (b). Tuddington v. Kime (c), is ſo directly in point as not 


was to A. for life without impeachment of waſte; and in caſe he 
ſhould have any iſſue-male, then to ſuch iſſue-male and his heit 


of the defendants equally well to conſider him as having taken 
an eſtate-tail, becauſe, in that caſe, there can be no doubt but 


| Browne v. Holme and Longmire (d), is another caſe almoſt exact 
in point. An eſtate was there left to the teſtator's ſon for life, 


1 Salk. 224. 3 Lev. 431. „„ ns : F 


CASES I N MICHAELMAS TERM 
ſon and heir at law, who, After the death of Ann Bulver, en. 
tered upon the premiſes, and ſuffered a recovery thereof, to the 
uſe of himſelf in fee, and afterwards conveyed them to the de. 
fendants. He died in 1778, without having ever had any iſſue, 
Two of the leſſors of the plaintiff were the two daughters of 
Thomas Laming, mentioned in the codicil to his will, and the 
third was a perſon to whom they had, in 1776, conveyed their 
intereſt expectant on the death of their brother. 

The caſe was argued, on Tueſday, the 16th of November, by 
Le Blanc for the plaintiff, and Lee for the defendants. 
The court deſired Lee to begin. eb Sis 
He argued, that wherever a frechold eſtate is firſt limited, ſuf. 
ficient to ſupport the ſubſequent limitations as remainders, they 
ſhall never be conſidered as executory deviſes (a). Here the eſtate 
given to Feffrey was for life, and the limitation to his children 
and their heirs was clearly a contingent remainder in fee. The 
remainder over muſt therefore of neceſſity be contingent allo, 
becauſe there cannot be a veſted remainder after a limitation in 


to be diſtinguiſhable from the preſent caſe. The devise there 


For ever; and if he ſhould die without iſſue-male, then to B. and 
his heirs for ever. A. entered, ſuffered a common recovery, and 
died without iſſue ; and it was held, that the two remainders over 
after A.'s life- eſtate were concurrent contingent remaindersin fee, 
and both barred by the recovery. Though it ſeems very clear tht 
Feffrey took only an eſtate for life, yet it will anſwer the purpose 


the recovery barred all ſubſequent remainders. Doe leſſee of 


with impeachment of waſte, and, after his deceaſe, unto the 
heirs-male or female lawfully to be begotten of the body of nu 
faid ſon, they paying out of the ſame a ſum of 4001. &c. which i 
they did not pay within a limited time, then the eſtate to go te li 
daughter and her heirs, till the ſaid legacies ſhould be raifed out 
(a) Purefoy v. Rojers, 2 Saund. 388. (4) C. B. T. 11 and M. 12 Geo. 3: 3 N 


1 237, 241. Since reported in 2 Blackft. 777 
(e) C. B. E. gW..3. 1 Ld. Raym. 204, | - | | 


- 
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of the rents and meſne profits, and when that ſhould be done, to 1779. 
return to the heir-male or female lawfully begotten by his ſaid 99 
ſon, and to his or her heirs for ever; but, F Bis ſaid ſon ſhould ' againſt x 
I leaving no Iſſue, then to his ſaid daughter, and his heirs for Dux. 
erer. The ſon entered, and ſuffered a recovery, and died, with- 
out erer having had any iſſue. The daughter, upon his death, 
brought an ejectment, but the court of Common Pleas held clear- 
ly, that her intereſt, guacungue via, was barred, being a contin- 
gent remainder 1 in fee limited after a prior contingent remainder 


in fee. 9 
Le Blanc ſaid, he tak it to be admitted, that the eſtate to 


rey was only an eſtate for life, and contended, that the limi- 
ation to his children was only 1 in tail, and therefore, the re- 
mainder over, being to perſons in efſe, was veſted, and, of courſe, 
rot deſtroyed by a recovery ſuffered by a mere tenant for life. 
At leaſt the queſtion was {till open; for, in the two caſes relied 
on, on the other ſide, the words by which the intermediate 
eſtate was limited, were different from thoſe in the preſent will. 
In Luddington v. Kime, the expreſſion ** for ever” is ſuper- added, 
which is a ſtrong indication of the intent to give a fee ſimple. 
In Doe v. Holme, there is the ſame expreſſion, and the eſtate li- 
mited is charged with the payment of a large ſum of money, 
which is a circumſtance that has always weighed conſiderably 1 in 
queſtions whether the eſtate intended was for life, in tail, or in 
fe, In a will, it is not of courſe that the word *©* heirs” ſhall 
carry an eſtate in fee- ſimple. If ſubſequent expreſſions manifeſt 
an intention only to give an eſtate-tail, the court will lay hold of 
them. Now here the daughters were collateral heirs to their 
brother's children ; if therefore the teſtator had meant that the 
tate to the brother's children ſhould be a fee-ſimple, the limi- 
tation over would be nugatory, and without any meaning, becauſe 
the heirs of the children could never he exhauſted while the 
daughters or their heirs continued to exiſt, There are many 
cafes of this ſort, where a limitation to heirs has been reſtrained 
to beirs of the body, when the limitation over has been to a colla- 
eral heir of the perſon named in the prior limitation. Thus, 
In Webb v. Hearing (a), the limitation was to the teſtator's ſon, 
and, f if the teſtator s three daughters ſhould overlive their brother 
and his beirs, then to them; and the daughters being collateral 


A. B. R. H. 14 * 1. Ero. Fac. 415. 
EE. heirs 
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live the ſon's collateral heirs, and therefore it was neceſſary, there 


been, and if thoſe children” (i. e. of the ſon) ** ſhould die with. 


be living at her death, and to the heirs of ſuch iſſue, but which 
was followed not only by the words, and“ in caſe my niece ſhall 


but that both are contingent remainders. There are no expreb- 
ſions to reſtrain the ſenſe of the word *©* heirs” in the limitativl 


 Parier v. Thacker, 3 Lev, 70. Attorney Ge- 


CASES IN MICHAELMA S TERM 
heirs to the fon, the dy « his heirs” were reſtrained to beirs of 
the body (1). od; | 


Lord Mans*1ELD—lIn that RP the court wht the only pol. 
ſible conſtruction on the words. The daughters could not oe. 


to reſtrain the ſenſe. But here the words are very different; the 
limitation over is not- if the daughters ſurvive he /on's chili: | 
* and their heirs,” but“ if the ſon die without iſſue. | 

Lee, in reply, admitted the general doctrine, that ſubſequent 
words indicating an intent to give an eſtate-tail will reſtrain the 
ſenſe of the word herrs,” in a will, but inſiſted, that, here, the 
intention was clear the other way. He ſaid, if the words had 


*« gut ue, the caſe would have been within the rule mentioned 
by Le Blanc, and like the caſe of Doe, lefſee of Barnard and an. 
other v. Reaſon (a), where, after an eſtate to the teſtator's niece 
for life, there was a limitation to ſuch iſſue of the niece as ſhould 


« die without iſſue of her body then living,“ but alſo by thele 
words, or in caſe all ſuch iſſue ſhall die without iſſue.” 

The court took till this day to conſider, Lord Maxss1tto 
obſerving, that the caſe muſt be determined exactly in the ſaue 
manner as if Jeffrey had had children. 

His Lordſhip now delivered the opinion of the court as fl 


y 

lows: | 
Lord Mansr1t.p—Neither ide thought it could be main 7 
tained that Jeffrey took an eſtate-tail. The words, “ and in cle 5 
he dies without ſue, being tacked to the preceeding clauſe, s 
muſt mean the ſame thing as © and in caſe he dies without ch. 9 
Aren.“ But, for the defendants, it was contended, that both oy 
the limitations over were contingent remainders in fee; and, ſor of 
the plaintiff, that the firſt was a contingent remainder 1 in tail, and cf 
the ſecond a veſted remainder in fee. N one of us have a doubt, i 


to Jeffreys children. If Jefrey had children, the teſtator meat 


[1] Yide alſo Tyte v. Wallis, Ca. temp. neral v. Gill, 2 P. Fill. gög. Tilburg) « 
Talb. 1. Nottingham v. Jennings, 1 P. Will. 23. | Barbech, 1. Fez. 89. 


(a) B. R. 7. 28 and 29 Geo. 2. cited at 3 in 3 Wall. 244. 
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to give tem an eſtate in ſee. Upon the contingency of his not 
having any, he meant the eſtate to go immediately to his daugh- of 76 18 


ters in fee. The word < Beis in the limitation Over | h ng” 
O ne aa! 
gainft 


d, r 8 


of 105 ale will Ct : 
The Poſtea to be Altered to the defendants. 


11 In Webb v. H wW 
C1] earing, the word being” did not occur in the I limitati 
| £3 nitation. 
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: HRT. brought againſt an underwriter, fr e 
return of premium. The 171 ; a On an inſu- 
| : e material part of the policy was . 0 
goods, to be 


in theſe words: A 
= : t and from an) 0 
« London, on any ſhip or ſhi any port or ports in Grenada to ſhipped on 
« firſt of May, and 4 : 50 that ſhall ſail on or between the _— g 
7 d the TIT | 3 tain ſhip, to 
« 9 oe of Auguſt, 1778, at eighte O11 return ce 
fer cent. to return 84. per a PD: -1gNteen gUINECAS „ part of 
« Indie ee woict per cent, if fails from any of the Weſt „ 
| 8, With con- J | * O jails 
oy for the Toyage (a), and arrives.” e at cond 


c and ar- 


" bottom th 
ere was a writt = 
a was a written declaration that the policy was, % e 
1 0 1 De, E 
1 wh ors valued at 20 J. per hogſhead) for wy 8 Hg 
eing on = ſhip is what 
N he the firſt ſugars which ſhall be ſhip- * meant, and 
; nt.” The ſhip, the Honkey, failed, the full re- 
oy, within the time limit d, h Y, failed, with con- „de on be 
e e a ep e ed, having on board fifty-one hogtheads naſe on the 
e whole ſu 
D; gar belonging to L. 2, She arrived ſaf 1 
wns, where the c ed ſafe in the ured, U. 
onvoy left her ; convoy never though there 
coming iarti:cr, frould be an 


and indeed ſeldom b 
e e Portſmouth. After ſhe had parted 3 lots 
Margate, and ele 6s Fweie bank called the Pan Sand, at Sa 
a ad 40 oo” of the fifty-one caſks of ſugar were Saba 
ee goed e reſt damaged. The ſhip was afterwards got 
N proceeding up the river, arrived ſafe in the port 
Wee was reported at the cuſtom-houſe. The A 
ws 77 = 2 at Margate, and, after undergoing a 55 + 
ned to ES ent from town for that purpoſe, they were 
" tg in other veſſels ; and the forty hogſheads 3 
in the ley, Zo. inſtead of 800/. which was their ta e 
„ e defendant had paid into court the value of 3 
inüſted, chat thev ne e 340ʃ. The lainti ft; 

y were intitled to have eight per cent. all ae 
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were loſt, and on the difference between what the remaining forty 


laſt Trinity Term (a), when a verdict was found for the plaintiff 


= tiffs—Bearcroft, Lee, and Davenport, for the defendant. 


more advantageous for them, than when they receive the ſbort or 


as ſhe gets out of the harbour; whereas, on a policy like the pre- 


long premium, unleſs two events happen; 1. that of the ſhip 


(It was ſuggeſted, that, after the return of the 8. per cent, the 


CASES IN MICHAELMAS TERM: 


ed on the valued price of the eleven hogſheads of ſugar which 


hogſheads produced, and their valued price. The cauſe was tri. 
ed before Lord MansFiELD at Guildhall, at the fittings after 


to the amount of their demand. On Monday, the 8th of Ne. 
vember, Bearcroft obtained a rule to ſhew cauſe why there ſhould 
not be a new trial, which was argued this day. 

The Solicitor General, Dunning, and Douglas, for the plain- 


For the plaintiffs, it was inſiſted, as at the trial, that the word 
* arrives” applied only to the arrival of the ſhip. That, in policies 
of this ſort, the intention is, that the underwriters ſhall take the 
war-rifk upon themſelves, but that, if the veſſel is protected by 
convoy from that riſe, and actually arrives, they ſhall then return 
as much of the premium as was meant to cover it. That this is 


peace premium and the inſured warrants a departure with convoy 

and runs the hazard of captures ; becauſe, in ſuch caſes, the un- 
derwriters muſt pay the whole loſs, for the ſhort premium, if the 
ſhip ſail with convoy, although ſhe ſhould be foundered as ſoon 


ſent, by the addition of the condition of arriving, they keep the 


failing with convoy, 2. her arrival. The additional premium 
therefore of eight per cent. having been given upon the whole 
valued amount of the fixty-one hogſheads, to be retained only in 
caſe the ſhip ſhould not fail with convoy, or ſhould not arrive, 
the whole ought, from the words, as well as meaning, of the 
contract, to be returned, ſince both thoſe events happened. 


underwriters would be great gainers, for that the peace premium 
from Grenada in ſummer, is only two, and in winter, three gui- 
neas).— It could never be meant by the word “ arrives,” that all 
the goods ſhould arrive in a found ſtate, becauſe it is impoffible in 
ſo long a voyage that ſome proportion, greater or leſs, ſhould not 
be loſt, or damaged. The very uſe of the word in the fingular 
number ſhowed the general underſtanding that it was meant to 
apply to the ſhip. 
On the other fide, it was contended, that the return of pfe- 
mium to which the plaintiffs were entitled, could, at moit, 60 


(a) Ther fey, 17th 7 July, 1779, 


be 


- * ; 
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be on the ſum- Produced by the 8 which had actually come 


to London. The words in the policy muſt be applied to the 
ſubje&-matter of the inſurance, which, in this caſe, was on goods, 


not on the ſhip, and therefore the condition of arrival applied to 


them. They had not all arrived at London, nor any part of them 


in the veſſel in which they had failed from Grenada; ſo that the 
defendant might here fairly contended, that as the ſecond branch 
of the condition had not been performed, he was not liable to 


make any return. However, eight per cent. on the produce of 


the ſugar which was actually brought to London had been paid 


into court; but if it were to be held, that the defendant muſt 
pay the valued amount of the ſugars loſt, and the balance be- 
tween the valued price and actual produce of the ſugars ſaved, 
and alſo return eight per cent. upon the whole, the inſured would 
be gainers conſiderably by the loſs. This would be clear upon 
conſidering that, in calculating the value in a valued policy, the 
merchant includes the full premium of inſurance. The 20 J. at 
which each hogſhead of ſugar was valued in this caſe compre- 


hended; over and above the value of the ſugar, an addition at the 


rate of eighteen guineas per cent, upon that value [1]. If there- 


fore the inſured were to be paid 200. for each hogſhead of ſugar 


loſt, and alſo eight per cent. more, as a return of premium, they 
would get 87. per cent. more by the loſs of the ſugar than they 
would have got by it if it had arrived. But this weuld be con- 


trary to the nature of inſurance, which is a mere e contract of in- 
demnity, not of profit. 


Lord Max sT IELD— The ancient form of a policy of inſur- 


ance, which is ſtill retained, is, in itſelf, very inaccurate, but 
length of time, and a variety of diſcuſſion and deciſions, have re- 
duced it to certainty. It is amazing, when additional clauſes are 
introduced, that the merchants do not take ſome advice in fram- 
ing them, or beſtow more conſideration upon them themſelves. 
do not recollect an addition made which has not created doubts 
on the conſtruction of it. Here a word or two more would have 
rendered the whole perfectly clear. However I have no doubt 
bow we muſt conſtrue this policy. Dangers of the ſea are the 


lame in time of peace and of war, but war introduces hazards of 
mother ſort, depending on a variety of circumſtances, ſome 


own, others not, for which an additional premium muſt be 


Q The whole argument turned upon 
Sgeſtion which was ſaid to be found- 


3 U 


ed on the acknowledged practice, but was 
not ſupported by any proof, in this caſe. 


in 
15 18 


Bor p ELI. 


paid 
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BoyDELL, 


TY Thoſe hazards are diminiſhed by the protection of con. 


mium, and in that caſe the underwriter ſays, ** If it turn out 
that the * departs with convoy, I will return part of the | 
« premium.” But a ſhip may fail with convoy, and be ſeparated 
from it by a ſtorm, or other accident, in a day or two, and loſe 
its protection. On a warranty to fail with convoy, that would 
(a) not be a breach of the condition; but, to guard againſt that 
riſk, the inſured adds, in policies of the preſent ſort, ** the ſhip 
© muſt not only ſail with CODYOF\., but ſhe muſt arrive, to en- 


But, in the ſtipulation for the return of premium, no regard is had 
by the parties to the condition of the goods on the arrival of the 


would have ſaid, if the ſhip arrive with all the goods,” or © ſafe 


derwriter. But, as to the return of the additional premium, 


(hall be a proportional return of precpium. 


CASES. IN MICHAELMAS TERM 


voy, and if the inſured will warrant a departure with convoy, 
there is a diminution of the additional premium. If the inſured 
will not warrant a departure with convoy, he pays the full pre- 


* title you to the return.” The words“ and arrives“ do not 
mean that the ſhip ſhall arrive in the company of the convoy, 
but only that ſhe herſelf ſhall arrive. If ſhe does, that ſhens 
either that ſhe had convoy the whole way, or did not want it 


ſhip. The conſtruction contended for by the defendant, is add- 
ing a comment longer than the text. If it had been meant that 
no return ſhould be made unleſs a the goods arrived /afe, they 


y with all the goods.” The total or partial Joſs of the goods 
was the ſubject of the indemnity, and muſt be paid for by the uu- 


whether the goods arrive ſafe or not, makes no part of the quel- 
tion, The lingle principle which muſt govern 1s „that, in the 
events which have happened, the war-riſk has been rated too 
high. | 
WiLLzs and ASHHURST, Fuſtices, of the ſame opinion. 
BULLER, Juftice—lI am of the ſame opinion. The queſtion 
is for the deciſion of the court, not of a Jury, fince it ariſes 
on the conſtruction of a written inſtrument. What gives riſe to 
an increaſe of the premium? The danger of capture. When 
that danger is diminiſhed, the ain muſt be, that there | 


The rule diſcharged. | 


(4) Vide ſupra, Lilly v. Exver, p. 12, 9% 
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Horuau and two others againſt the EasT-InDIA 


ComPaNy. we Thurſday 
5 18th Nov. 


HE ſhip York, of which two of the plaintiffs were part- If one eove- 
| | nant with 


owners, and the third captain, had been freighted by a another to do 
» & | | | 2 & 

charter party between them and the Eaſi-Indid Company, on a ee 

voyage from London to India and back to London. On her re- tion of a re- 


. R | | . . ward and the 
turn home, ſhe met with a moſt uncommionly violent ſtorm, off other prevent 


1 | | Tx | the ſtipulated 
Margate, where ſhe was ſtranded, on the firſt of January, 1779, cb we 
and ſunk under water. By this misfortune, a great part of her being literal- 


| . oF ; 3. EI. | | fi d, 
cargo (being ſalt-petre) was loſt ; the principal part of what re- an cept of 


mained which conſiſted chiefly of pepper, was greatly damaged by ogg al 


the ſea-water, but was got out of the ſhip, by perſons ſent down by be ſued for 


a th d, 
the Company, and brought to town in other veſſels, where a par- and the rea. 


ticular proceſs was employed, at a great exyence to the Company, engine 
to reſtore it, in ſome degree, and render it marketable. The ance with the 


. A . * | 3 | literal terms 
ſhip, after being in a great meaſure unloaded, was, with much may be avcr- 


difficulty, raiſed out of the water, and arrived in the port of red--Freight- 
- . l { . — . ers O 8 
London, with a ſmall part of the cargo ſtill remaining on board. under 3 


f The plaintiffs inſiſted, that ſhe had arrived at her port of diſ- . 
charge, and had performed her voyage within the meaning of India Conpa- 
198 | ay are not 


thecharter-party, and that, notwithſtanding the misfortune which anfwerable 
had happened, and the loſs of part, and the damage done to the 8 aamage, or 
| | 5 ; | ; 9/5, occaſion- 
reſt, of the cargo, they were entitled to be paid the freight of e by the act 
e goods ſaved, and the demurrage. The defendants contend- Si- Jamage, 
ed; — Firſt, that, in the events which had happened, they were diſ- ee 
charged from the payment of any freight, or demurrage ; — Se- means, da- 


condly, that, if they were liable for freight and demurrage, ven. Ae 
et, by certain clauſes in the charter- party, they were entitled ef ts 
to deduct therefrom the value of the goods loſt; the loſs upon age in the 
thoſe which were ſaved in a damaged ſtate ; and the expences up. 
they had been put to in getting thoſe damaged goods to London, 
nd rendering them marketable. A common action of covenant 
vas at firſt brought on the charter-party, to which the defend- 
ants pleaded ; but afterwards both parties conſented to try the 
ſueſtions in diſpute between them in four different feigned 
lives, which were as follows: 

1. Whether the plaintiffs were, or were not intitled to any, 
achat freight or demurrage in reſpect of the ſhip and voyage, 
[AM the charter-party mentioned. 

| 2. Whether 
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5 the arrival of the ſhip at London. 


the defendants, for the expences they were at, in ſaving and bring. 


form the covenants on their part, and not otherwiſe, well and 
CW ug pay and allow the freight herein mentioned (a).“ 


ken out of the ſhip when ſhe was ſtranded, or otherwiſe con. 


CASES IN MICHAELMAS TERM 


2. Whether the plaintiffs were liable to pay or allow to th; 
defendants any ſum or ſums of money in reſpec of the good 
and merchandizes which had been ſhipped on board the ſaid ſhip, 
and which had been 4%, or not delivered to the detendants on 
her arrival in England. 

3. Whether the plaintiffs were liable to pay or allow, Ge. in | 
reſpect of a certain quantity of pepper which had been ſhippet 
Sc. and which had been prejudiced, wet, and damnificd, before 


4. Whether the plaintiffs ought to pay or Sake ſatisfaction to 
ing to London certain goods and merchandizes which were u. 


cerning the ſaid goods. 


Theſe iſſues came on to be tried, before Lord Maxsr1sy, e 
at Guildhall, at the fittings after laſt Trinity Term. p 
| There were two clauſes i in the charter-party on which the te. 0 
fence on the firt iſſue was founded, vis. = - 
e touching the freight to be paid or allowed by 
the Company it is agreed, and the Company covenant with the a 
T ſaid part-owners, that the Company ſhall and will, in caſe. and 6 
upon condition that the ſhip performs ber voyage, and arrives at « 
London in ſafety, and the ſaid part-owners and maſters do per- " 


It is hereby agreed, that in caſe the ſhip does not arrive Wii 


4e in wy zfety in the river Thames, and there make a right delivery 
< of the whole and entire cargo and lading on board the ſaid ſhy | 
« as aforeſaid, the Company ſhall not be liable to pay any of tle 
«« ſums of money herein before agreed to be paid for freight and ur 
% murrage, NOT ſubject to any demands of the ſaid Part-owner 
« or mafter on account of the ſaid ſhip's earnings in freight, 


voyages for the Company, or on account of any other emploſ- 800 
“ment, any other law, uſage, practice, or cuſtom notwith- . 
« ſtanding ().“ S 

Or 


The following clauſc was the foundation of the defence on the 
Send iſſue. 
And if any of the homewend bound cargo mall be 10 7 
e undelivered into the ſaid Company's warehouſes at the ſaid ſhip 
« arrival in England (except that no ſuch payment ſhall be made 
if there happens an utter inevitable loſs of ſhip and cats, 


I, 
(a) P. 8. of the printed form of the Za/?-India Company's charter parties. (5) we 5 


4 
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« gor ſhall any other payment be made for ſuch goods as ſhall 
« neceſſarily periſh or be caſt into the ſea for the preſervation of 
« the ſhip and cargo than by an average to be born by ſhip, 
40 freight, demurrage, and cargo,) the part-owners, and maſter, 
« ſhall pay or allow to the Company the prime coſt of ſuch goods, 
«and 30 J. for every 100 J. on ſuch prime colt ().“ 

On the fhird iſſue they relied on the following clauſes : 

1. © But if any of the homeward bound cargo, when deliver- 
« ed into the Company's warehouſes in England, ſball be found to 
oy ho prejudiced, wet, or daranified, by any occaſion or accident 


goods, and in ſuch caſe the part-owners and maſter ſhall take 
« them, and allow to the Company the ſums which they are in- 
« yoiced at, with charges, cuſtoms, and duties ; and in ſuch 
* caſe the Company ſhall pay no charges or freight. for the ſaid 
goods ſo prejudiced, wet, or damnified, unleſs in caſes of 
« damaged pepper; which the part-owners and maſter are to al- 
« low the Company for at the current price of ſound pepper in 
« London, and the Company are to pay the freight and charges 
| * on ſuch pepper as if it were not damnified (d).“ N 

2. But the ſaid part- owners ſhall not be charged with any 
« ſum of money in reſpect of goods damaged on board the ſaid 
« ſhip, but ſuch as ſhall, by the condition and appearance of the 
package thereof, or by ſome other reaſonable proof, appear to 
« be /hipþ-damage ; any thing herein-contained to the contrary 
thereof in anywiſe notwithſtanding (e).“ 33 

3. A provifion for paying demurrage to the owners if the ſhip 
mould be diſpatched ſafe from the Malabar coaſt, and ſhould not 
make the paſſage in a limited time; and which adds, “ and the 
owners ſhall not be reſponſible for any damage that may hap- 
pen to the homeward-bound cargo, occaſioned by ſuch late dij- 


2 patch (F).“ 1 | 

gets The jury having found for the plaintiffs on the three firſt 
oht lives, (viz. 1. That freight was to be paid for all the Company's 
loy- doods delivered, and demurrage, as ſpecificd in the charter-party ; 
ith- 


2. That the plaintiffs were not liable to pay for any goods loſt, 
0 not delivered; 3. That they were not liable to pay or allow 
lor any loſs on the pepper), and for the defendants on the laſt, 
(2, That the plaintiffs were to pay to the defendants their pro- 


| (e) 727% P. 13. 
3 | F 


« whatſoever, it ſhall be lawful for the Company to refuſe ſuch 


portion 
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Portion of the expences in faving the goods and . 


the whole extra expence of bringing the goods from Margate), 


demurrage, on the ftrict terms of the inſtrument, by which it 
delivery of the whole and entire cargo. If the plaintiffs had pro- 
ceeded in covenant, ſuch an arrival and ſuch a delivery muſt have 


out the caſe on the part of the plaintiffs. In a court of law, the 
ſtipulations of the deed muſt appear to have been exactly com- 


ciples of equity, recourſe muſt be had to a court of equity. 


to the conſtruction contended for by the plaintiffs, this prior clauſe 


- CASES IN MICHABLMAS TERM 


by way of general average, as ſpecified in the charter - party, and 


a rule was obtained by t the defendants to ſhew cauſe Why there 
ſhould not be a new trial on all the iſſues found againſt them, 
and the caſe was argued this day, by Lee, Davenpart, and Erſteine, 
for the plaintiffs, and the Solicitor General, and | Doping, for the 
defendants. | 

The counſel for the defendants relied, as to the Goight: and 


was Kipulated, that neither ſhould be paid for, unleſs the hip 
ſhould arrive in /a rfety i in the river T, hames, and there make a gh 


been averred, and was now neceſſary to have been proved to make 


plied with; and, if any relaxation was to be allowed, on prin- 


The ſame reaſoning. was equally applicable to the Lecce 
iſſue. 

On the third, they inſiſted, that e was ſynonimou 
to ſea-damage, and meant damage happening at ſea, in, contra- 
diſtinction to any injury the goods might have received before 
they were put on board, not merely damage at ſea occaſioned by 
inſufficiency i in the ſhip or the miſconduct or negligence of the 
maſter or meriners, which was the interpretation contended for 
on the part of the plaintiffs. Without any, ſtipulation, the 
owners and maſter would have been anſwerable to the Company 
for lofles ariſing from thoſe cauſes. The word“ ſbip- damage, it 
is true, was meant to controul the general words! in a preceding 
part of the inſtrument, by virtue of which the plaintiffs would 
otherwiſe have been liable if the goods had been prejudiced or 
damnified by any occaſion or accident of any ſort ; but, according 


would be totally annulled by the other. The ſaving in caſe of a 
Jate departure from the Malabar coaſt, affords an additional proof 
that ſea-hazards from weather, ſtorm, &c. were meant. For how 
could a detention beyond the uſual ſeaſon increaſe the danger of 
damage from inſufficiency in the veſſel (independent of what the 
weather might — 9929 or from miſconduct i in the malter or the 


crew? | 
I | | | On 


E TWENTIETH YEAR OF GEORGE ii. 


on the ather fide, it was inſiſted, that this ſort of inſtrument | 


| coght to receive of Liberal conſtruQtion. The . 


Sac, was s ovitig t. to the act of the defendantzs Gln” in 
{ending their ſervants on board, who took it out of the ſhip 
without any patticipation with the plaintiffs. This diſcharged 
them from this neceſſity of performing ſtrictly that part of the con- 
tract (as to which the caſe of Sparrow v. Caruthers, reported i in 
Strange (a), was in Point), and the diſcharge might | have been 
werred in an action of covenant. That, as to the goods damaged 
or loſt, the charter- party was certainly very confuſed and ill 
digeſted, full of contradictions, owing to the circumſtance of 
different clauſes having been added at different times, without 
attention to the coherence and conſiſtency of the whole. But it 


ſenſe; and the nature and general tendency of the whole contract. 


to damage received before the goods are put on board, becauſe the 


words to declare that they were not 1]. It muſt mean damage 
received” on board the ſhip, and occaſioned by negligence or 
miſconduct; ſurely not damage ariſing, as in the preſent caſe, 
from the act of God, which no human care could prevent. If 
there were any doubt, the ſpecial jury who had exerciſed their 
judgment upon it were certainly moſt competent to determine 
it, no queſtion being more excluſively fit for their conſideration. 
The owners therefore were by that clauſe exempted from reſpon- 
ſbility for any other ſort of damage but ſhip- damage ſo underſtood, 

ad the foregoing words “ by any accident whatſoever” were 
thereby controuled and reſtrained. Then, as to the goods loſt, 
this being the clear meaning of ſhip-damage, and univerſally ſo 
underſtood by perſons converſant with the ſubject, it could never 
de the intention of the contract, that, though the owners were not 
o be anſwerable for goods damaged, they were for goods 1%, by the 
of God. The ſtrict compliance with the 1 on which the 


muſt be interpreted in a manner the moſt conſiſtent with good 4 


owners could never be anſwerable for that ſort of injury, and 
therefore it never could have been thought neceſſary to introduce 


0 


1779. 
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The expreſſion of ſhip-damage” could not be uſed i in oppoſition ; 


of 

Y [1] It was faid, that the clauſe mention- would make the owners liable for loſſes by 
of bop damage was firſt introduced in 1759, | Rorms, and with the expreis deiign of pre- 
be 5 = Ilcheſter Eaſt-Indiaman Was loſt. enen that conſtruction this new clauſe 
we en Solicitor General had given an opi- was adopted. 

he dan, that the charter party, as it then ſtood, f | 


(a) T. 18 Geo. 2. Sir, 12 35. 


ceſendants 
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8 relied as to the goods loſt, was 72 expected. 1. | 


cargoes of Indiamen are never delivered into the Company's ware. 


| houſes, but only into lighters belonging to the Company. Edwin 
Wo The Eaſt- India Conia (a), and Edwards v. Child (6), were 


cited. 
Lord Mansrierp—l have no St. bod = — if the adlvey 


at Margate was, in the contemplation of the parties, ſubſtitute 


for a delivery at London, it might have been averred in an action 


of covenant (c), becauſe there can be no material fact in a cauſt 
which may not be put upon record, or giveꝶ in evidence on the 
general iſſue. The Company are not liable to any imputation. The 
part they took, when the calamity happened, was what humanity 


and juſtice required, and can be of no prejudice to either fide. The 
charter-party is an old inſtrument, informal, and, by the intro. 


duction of different clauſes, at different times, inaccurate, and- 


ſometimes contradictory. Like all mercantile contracts, it ought 
to have a liberal interpretation. In- conſtruing agreements, [ 
know no difference between a court of law, and a court of 


equity [1]. A court of equity cannot make an agreement for 
the parties; it can only explain what their true meaning was; 
and that is alſo the duty of a court of law, I told the jury, that 


the inſtrument muſt have a liberal conſtruction, according to the 


true intention, and I left the conſtruction to them more than in 


common caſes ought to be done, becauſe the province of con- 


ſtruing written inſtruments belongs to the court. On the point 


of ſhip-damage I had conſiderable doubts, which I ſtated fully to 


the jury. The Company have thought fit to bring the caſe be- 
fore the court, but, upon hearing the argument, I am now clear 
that the verdict was right on all the iſſues. As to the firſt, the 
Company, by receiving part of the cargo have waved all objec- 
tions concerning the delivery [2]. The principal queſtion is 


whether the owners are to pay for the damage occaſioned by the | 


ſtorm-the act of God; and this muſt be determined by the in- 


Though the charter- -party is ſo penned, | mean ſeriouſly to infiſt that they vere 12 


tention of the parties, and the nature of the contract. It 15% 
charter of freight, The owners let their ſhips to hire, and ther 


[1] In the caſe of Edwin v. the Laſt- In- [2] His Lordſhip had 3 the de 
dia Company, Vernon makes the court ſay, | fendants to aſk, whether the Company could 
«« that nothing can be recovered at law, yet | have the uſe of the ſhip, and the goods 
ce the plaintiffs have ajuſt demand and ought ! which had been delivered, and not PA) b 
to be relieved in equity,” | | the freight of them? 


(a) Conc. I. 1690. 2 Fern. 210. (c) Vide Jones v. Barclay, infra, J. 2176.3. 


() Canc. M. 1716. 2 Vern. 727. 
2 


never 
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never was an idea that they inſure the cargo againſt the perils of 


the ſea, The Company ſtand their, own inſurers. Words muſt 
de conſtrued according to the ſubje&-matter, What are the 
obligations upon the owners which ariſe out of the fair conſtruc- 
tion of the charter-party? Why, that they ſhall be anſwerable 
for damage incurred by their own fault, or that of their fervants, 
s from defects in the ſhip, or improper ſtowage; ſuch as mix- 
ing commodities together which hurt one another, Sc. If they 
were liable for damages occafioned by ſtorms they would become 
inſurers, not freighters. Many of the difficulties which have 
been raiſed are occaſioned by the multiplicity of unneceſſary 
words, introduced with a view to be more explicit; an effect 
which often ariſes from the ſame cauſe in acts of parliament. It 
ſeems the queſtion had occurred in the year 1759, and the clauſe 
mentioning ſhip-damage was introduced in order to fix the riſks 
for which the owners were to be anſwerable. That clauſe rides 
over all the former part of the charter-party. As to the other 


muſt be underſtood in a manner conſiſtent with itſelf; and it 

never could be intended, that the owners ſhould be protected 

from the lefſer loſs, and remain anſwerable for the greater. 
WILLES, Juſtice, abſent. 


ASHHURST TFuſtice—TI am of the ſame opinion. The conſi- 
deration that the owners are not inſurers controuls every branch 
of the inſtrument. If the proviſo concerning ſhip-damage had 


been wanting, there might have been ſome doubt; as the caſe 
lands there is none. | 


have been no doubt on the ſubject of the firſt iſſue, if the parties 


he bad gone on in the uſual way, by an action of covenant on the 
n- chatter- party. If an act undertaken to be done is diſpenſed with 
92 


by the other party, it is ſufficient ſo to ſtate it on the record ; 


ſpecial pleading being nothing but a bare narration of facts in a 
gal form, 


The rule diſcharged. 


1 e 


point of he goods loft, the whole is one entire contract, and 


Bur rex Juflice— I am of the fame opinion. There could 
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A mortgagee, 


- aſter giving 


notice of the 


mortgage to 


the tenant in 
poſſeſſion un- 
der a leaſe 
prior to the 
mortgage, is 
intitled to the 
rent in arrear 
at the time of 
the notice, as 
well as to 
what accrues 


afterwards, 


and he may 
diftrain for 1t 
after ſuch no- 
tice.— In a 
notice for the 
ſale of a diſ- 
treſs under 

2 W. & MH. 
e t i not 
neceſſary to 
mention when 
the rent be- 
came due for 
which the 
diſtreſs was 
made. 


| diſtrain till they were ſold, when. he would pay it. The plaintif 
not having paid according to this undertaking, the other defen- 


when the mortgagor became a bankrupt, being, at the time, in- 


tiff, in the following words: „Take notice, that J have this 
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Moss qgainſt GaLLIMORE and another, 


N an action of treſpaſs, which was tried before Naxrs 
Juſtice, at the laſt aſſizes for Staffardſhire, on not guilty 
pleaded, a verdict was found for the plaintiff, ſubje& to the 
opinion of the court, on a caſe reſerved. The caſe ſtated as fol. 
lows :—One Harriſon, being ſeized in fee, on the 1ſt of 7aruary, 
1772, demiſed certain premiſes to the plaintiff, for twenty yeat, 
at the rent of 40. payable yearly on the 12th of May; and, in 
May 1772, he mortgaged the ſame premiſes, in fee, to the de- 
fendant Mrs Gallimore. Moſs continued in poſſeſſion from the date 
of the leaſe, and paid his rent regularly to the mortgagor all but 
281. which was due on and before the month of No ember 1778, 


debted to the mortgagee in more than that ſum for intereſt on 
the mortgage. On the zd of January, 1779, one Harwar went 
to the plaintiff, on behalf of Gallimore, ſhewed him the mort- 
gage deed, and demanded from him the rent then remaining un- 
paid. This was the firſt demand that Gallimore made of the 


rent. The plaintiff told Harwar, that the aſſignees of Hzrriſ 
had demanded it before, v7z. on the 31ſt of December; but, when 


Harwar ſaid, that Gallimore would diſtrain for it if it was not 
paid, he ſaid, he had ſome cattle to ſell, and hoped ſhe would not 


dant, by order of Gallimore, entered, and diſtrained for the rent, 
and thereupon gave a written notice of ſuch diſtreſs to the plain- 


% day ſeized and diſtrained, &c. by virtue of an authority, off 
« for the ſum of 281. being rent, and arrears of rent, due te fit 
* /aid Eſther Gallimore, at Michaelmas /aft paſt, for, SC and 
* unleſs you pay the ſaid rent, &c.” He accordingly ſold cattle 
and goods to the amount of 22/7. 2s,—The queſtion ſtated fl 
the opinion of the court, was, whether, under all the circum- 
ſtances, the diſtreſs could be juſtified ? 

Mood for the plaintiff—Bower for the defendants. 

Wo0d—The plaintiff's caſe reſts upon two grounds: I. To: 
defendant, Gallimore, not being, at the time when the rent a. 


* 0 a a . 36 1 01 
ſtrained for became due, in the actual ſeizin of the premiſes, bf 
| | | | | 10 
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ia the receipt of the rents and profits, ſhe had no right to diſtrain. 
2. The notice was irregular, being for rent due at Michaelmas, 
whereas this rent was only due, and payable, in May.—1. Before 
the ſtatute of 4 Anne, c. 16. (a). a conveyance by the reverſioner 
was void without the attornment of the tenant (5), which was 
neceſſary to ſupply the place of livery of ſeizin. Since that ſta- 
tute I admit that attornment is no longer neceſlary to give effect 
to the deed ; but it does not follow from thence, that a grantee 
has now a right to diſtrain, before he turns his title into actual 
poſſeſſion. The mortgagor (according to a late caſe (c)) is tenant 
at will to the mortgagee, and has a right to the rents and profits 
due before his will is determined. Nothing, in this caſe, can 
amount to a determination of the will, before the demand of the 


turned out by force; the mortgagee muſt have brought an eject- 
ment. The aſſignees had called upon the plaintiff for the rent, 
as well as Gallimore, and how could he take upon himſelf to de- 
cide between them? The mortgagee ſhould have brought an 


could have been diſcuſſed. It does not appear, from the caſe, 
that the intereſt in arrear had ever been demanded of the mort- 
gagor, and there is a tacit agreement, that the mortgagee ſhall 
continue in poſſeſſion and receive the rents till default is made in 


count, the diſtreſs cannot be juſtified. By the common law, the 
goods could not be fold. The power to ſell was introduced by 
the ſtatute of William and Mary (d), but it is thereby required, 


Theſe requiſites are in the nature of conditions precedent, and, 
if not complied with, the proceedings are illegal. It is true, 

this irregularity 1 ſince the ſtatute of 11 Geo. 2. (e), does not make 
the defendants treſpaſſors ab initio, but the action of treſpaſs 18 
till left by that ſtatute, for ſpecial n incurred in conſe- 
quence of the irregularity. 

Lord MANSFIEL D obſerved, that the plalatiff Was precluded 
by the caſe from going for ſpecial damages ariſing from any 


le) 9. not | (% 2, & M. SJ. 1. cap. 9. 52 
0 Co. Litt. 300, % . me (e) Cap. 19. $19, 
0 Keech * Hall, ju pra, M. 19 Geo. 3· 


J. A 


ſuppoſed 


rent on behalf of the mortgagee, and the whole of that for which 
the diſtreſs was made became due before the demand. If the 
| mortgagor himſelf had been in poſſeſſion, he could not have been 


cement, when any objection there might have been to the title 


paying the intereſt,—2. The notice is irregular, and, on that ac- 


that notice ſhall be given thereof with the cauſe of taking,” &c. 


207 


I779- 
. 
Moss 
| againſt? | 
GALLIMORE. 
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ö ſuppoſed irregularity in the ſale, no ſuch ſpecial damages being | 


found, and the queſtion ſtated being only, whether the diftre;, 
was juſtifiable ; and BULLER Puſtice, ſaid, that it was not neceſ. 
ſary, by the ſtatute of William and Mary, to et . in the 
notice, at what time the rent became du. 

Bocver If the law of attornment remained {till the IIS AS it 
was at common law, the converſation ſtated to have taken place 


between the plaintiff and Harwar would amount to an attorn. 


ment ; and, when there has been an attornment, its operation is 
not reſtrained to the time when it was made: It relates back tg 
the time of the conveyance, and makes part of the ſame title, 


like a feoffment and livery, or a fine or recovery and the deed 


declaring the uſes; Long v. Hemming (a). Now, however, 20 
doubts there might have been on this ſubject are entirely te- 
moved by the ſtatute of Queen Anne, the words of which ate 
very explicit, viz. (6). © that all grants or conveyances of any 
% manors, rents, reverſions, or remainders, ſhall be as good and 
ce effectual to all intents and purpoſes, without any attornment of 


« the tenants, as if their attornment had been had and made,” 
The proviſo in the ſame ſtatute (e) which ſays, that the tenant 


ſhall not be prejudiced by the payment of any rent to the grantor 
before he ſhall have received notice of the grant, ſhews, that it 


was meant that all the rent which had not been paid at the time 


of the notice ſhould be payable to the grantee. The mortgagor 
is called a tenant at will to the mortgagee. That may be true 
in ſome reſpects, but it is more correct to conſider him as acting 


for the mortgagee in the receipt of the rents as a truſtee, ſubject 


to have his authority for that purpoſe put an end to, at whatever 
time the mortgagee pleaſes. It is ſaid, the proper method for the 
mortgagee to have followed would have been to have brought 
an ejectment, but it is only a very late practice to allow a mort- 
gagee to get into the poſſeſſion of the rents, by an ejectment 
againſt a tenant under a leaſe prior to the mortgage (4). The 
intereſt, it is ſaid, is not ſtated to have been demanded ; but the 
caſe ſtates, that, at the time of the notice and diſtreſs, more than 
the amount of the rent in arrear was due, It is ſaid, the 
tenant could not decide between the mortgagor (or, which is the 
ſame thing, his aſſignees) and the mortgagee; but that is no ex- 
cuſe. He would have had the ſame difficulty in the caſe of an 


WY * Mabe N Vide S. C. Cro. El. 209. (4) Whitev. Hawkins, ſupra, M. 1905 3 
(2) 4 Anne, cap. 16. 99. p. 23. note [7], | 
(e) F 10. 


4 abſolute 
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abſolute ſale; a mortgage in fee being, ar law, a complete fale, 
and only differing from it in reſpect of the equity of redemption, 
which: is a mere &nztable intereſt. | 
The court told him it was unneceffary for him to ſay any 
thing on the other point. 

Lord MansSF1er.D—lT think this caſe, in its conſequences, very 
material. It is the caſe of lands let for years and afterwards 
mortgaged, and conſiderable doubts, in ſach caſes, have ariſen in 
reſpect to the mortgagee when the tenant colludes with the 
mortgagor ; for the leaſe protecting the poſſeſſion of ſuch a te- 
nant, he cannot be turned out by the mortgagee. Of late years 
the courts have gone ſo far as to permit the mortgagee to pro- 
ceed by ejectment, if he has given notice to the tenant that he 
does not. intend to diſturb his poſſeſſion „but only requires the 
rent to be paid to him, and not to the mortgagor. This how- 
ever is entangled with difficulties. TFT he queſtion here is, whe- 
ther the mortgagee was or was not entitled to the rent in arrear. 
Before the ſtatute of Queen Anne attornment was neceflary, on 
the principle of notice to the tenant ; but, when it took place, 
it certainly had relation back to' the grant, and, like other rela- 
tive acts, they were to be taken together, Thus livery of ſeizin, 
though made afterwards, relates to the time of the feoffment. 
Since the ſtatute, the conveyance is complete without attorn- 
ment, but there is a provifion, that the tenant ſhall not be pre- 


till he has had notice of the deed. Therefore the payment of 
rent before ſuch notice is good. With this protection he is to 


time of the execution of the grant; and, here, the tenant has ſuf- 
fered no injury. No rent has been demanded which was paid 
before he knew of the mortgage. He had the rent in queſtion 


wy fill in his hands, and was bound to pay it according to the legal 
he tle, But having notice from the aſſignees, and alſo from the 
the i wertgagee, he dares to prefer the former, or keeps both par- 
* nes at arm's length. In the caſe of executions it is uniformly 
the held, that if you act after notice, you do it at your peril. He 
the did not offer to pay one of the parties on receiving an indemnity. 
_ Ag between the aſſignees and the mortgagee, let us ſee who is en- 
fan titled to the rent. The aſſignees ſtand exactly in the place of 
the bankrupt. Now, a mortgagor is not properly tenant at will 
Get} | 


to the mortgagee, for he is not to pay him rent. He is ſo only 


3 #4 | When 


2 


judiced for any act done by him as holding under the grantor, 


be eonſidered, by force of the ſtatute, as having attorned at the 


Wdem mods. Nothing is more apt to confound than a mile. 


Moss 
avant - 


GALLIMORE. 


eye 


1779. 
Moss 


againſt 
GALLIMORE. 


| When the court, or counſel, call a mortgagor a tenant at will, 
it is barely a compariſon. He is like a tenant at will, The 


the preſent caſe, cannot be damnified, for the mortgagor can ne- 


 mortgagees, to prevent colluſion between the tenant and the 


conſidered as tenant at will; but he cannot be ſo conſidered if 
to a determination of the will. There being in this caſe a te- 


the implied authority, by giving notice not to pay the rent to him 


peared upon the record in a ſpecial plea the diſtreſs muſt be held 


avowry. In the caſe of Keech v: Hall, referred to by Mr. Wil, 


namely, that a mortgagor would not be entitled to emblemend. 
- Expreſſions uſed in particular caſes are to be underſtood with fe. 
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mortgagor receives the rent by a tacit agreement with the mort. 
gagee, but the mortgagee may put an end to this agreement when 
he pleaſes. He has the legal title to the rent, and the tenant, iz 


ver oblige him to pay over again the rent which has been levied 
by this diſtrefs. I therefore think the diſtreſs well juſtified ; and 
1 conſider this remedy as a very proper additional advantage to 


—— © «a PY 


mortgagor. | 

ASHHURST, uftice,—The FS of * Anke 3 FEUD 
attornment unneceſſary in all caſes, and the only queſtion] hereariſes 
upon the circumſtance of the notice of the mortgage not having 
been given till after the rent diſtrained for became due. Where 
the mortgagor is himſelf the occupier of the eſtate, he may be 


there is an undertenant; for there can be no ſuch thing as al 
undertenant to a tenant at will. The demiſe itſelf would amount 


nant in poſſeſſion, the mortgagor is, therefore, only a receiver of 
the rent for the mortgagee, who may, at any time, countermand | 


any longer. 

BULLER, Fuſtice,—There i is in this caſe a ples of the 3 
iſſue, which is given by ſtatute (2), but if the juſtification ap- 
to be legal. Before the act of Queen Anne, in a ſpecial juſtific- Ly 
tion, attornment muſt have been pleaded, But ſince that ſtatute 
it is neyer averred in a declaration in covenant, nor pleaded 1 in an 


the court did not conſider the mortgagee as tenant at will 7 aj 
purpoſes. If my memory do not fail me, my Lord diſtinguiſhed 
mortgagors from tenants at will in a very material circumſtance, 


lation to the ſubject- matter then before the court. 
| The Pojiea to be delivered to the 3 


(a) 11 Geo, 2, c. 19. § 21. 
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The Kin G againſt MILES. 


RLE had nn obtained to ſhew cauſe why leave ſhould 
not be given to file an information againſt the defendant 
as the author of a libel, accuſing the proſecutor (Mr. Sykes) of 
having been concerned in a monopoly in the Eaft Indies, which 
produced a famine, and occaſioned the death of 30,000 people. 
Upon ſhewing cauſe, it was objected, that the proſecutor, in 
the affidavit on which the rule was granted, had not ſworn di- 
rely and pointedly to his innocence of the charge, which, it 
was ſaid, was univerſally required by the practice of the court, 
before an information will be granted for a libel accuſing a pri- 
nte individual of a ſpecific crime. 


univerſal, for that he recollected ſome inſtances where, under 


* practice. 
. rule el 


F 


(a) Vide 4 Rex v. Bate, E 20 Geo. 3. 


Lavazzs and another againſt W:Ls0N _ E againſt 


FLETCHER ;—and LAVABRE and another againſt 
Waurzz. 


HE firſt and laſt of theſe caſes were actions on the ſame 
policy of inſurance, on the Carnatic, a French Eaſt India- 
nan. The firſt was tried at Guildball, at the ſittings after Eaſter 
Term (a ), and a verdi& found for the plaintiffs. Afterwards, at 
the ſame fittings (5), Bize v. F letcher, which was an action upon 


Wiferent policy, but on the ſame ſhip, came on to be tried; and 
© verdict was alſo found for the plaintiff in that cauſe, and ac- 


Weſced in. In Trinity Term, 19th George III. (c), a rule was 


(a a) Tedwſlay 19th May 1779. 
it) Monday 31ſt May 1779. 


+ 


| (e) Monday 7th June 1779. 


granted 


particular circumſtances, it had been diſpenſed with (a), but 
there was nothing in this caſe to make it an exception to the 


underwriters will be diſcharged. 
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It is a general 
rule that the 
court will not 
grant an in- 
formation for 
a private 


libel charg- 


ing a parti- 
cular offence, 


unleſs the 


proſecutor 


will deny the 


charge upon 


oath. 


Lord MANsF1E1D ſaid, this was a general rule, though not 


Friday 
19th Nov. 


If an inſured 
ſhip quit the 
courſe de- 
ſcribed in the 
policy, from 
neceſſity, ſhe 
muſt purſue 
ſuch new 
voyage of ne- 
ceſſity in the 
direct courſe, 
and in the 
ſhorteſt time, 
otherwiſe the 


 LavaBRE 


againſt 


_ Vitson, 


granted to ſhew cauſe why there ſhould not be a new trial in the 


ſured was deſcribed in the following words: © At and from 


from thence back to the ſhip's port, or ports, of diſcharge 1 
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caſe of Lavabre v. Wilſon, which rule ſtood over till this term. 
In the mean time, at the ſittings after Trinity Tern, 9th 
George III. (4), Lavabre v. Falter was tried, and a verdid hay. 


ing been found in that caſe likewiſe for the plaintiffs, a new 
trial was moved for in the beginning of this term (e), and, a rut 
to ſhew cauſe being granted, the court directed that this laſt. 
mentioned rule, and that in Lavabre v. Wilſon, fhould come on 
to be argued at the ſame time. _ the three trials were before 


Lord MANSFIELD. 
In Lavabre v. Wrifon, and Lavabre V. Walter, the voyage i in- 


% Port L' Orient to Pondicherry, Madras and Chma, and at, and 


« Prance, With liberty to touch, in the outward or homeward- 


* bound voyage, at the Iſles of France and Bourbon, and at all f 
or any other place or places what or whereſoever. And b 
there was this additional clauſe in a ſubſequent part of the policy, n 


©12. and it ſhall be lawful for the ſaid ſhip, in this voyage, a 


* to proceed and fail to, and touch and ftay at any ports or 1 
places whatſoever, as well on this fide, as on the other fide, h 
of the cape of Good Hope, without being deemed a deviation. m 
In Bize v. Fletcher, the deſcription of the voyage inſured il 
was as follows (being nearly the ſame with that commonly h; 
uſed in inſurances upon Engliſh Eaſt-Indiamen): At and from by 
« L,'Orient to the Jes of France and Bourbon, and to all or any an 
ports and places where, and whatſoever, in the Eaft-Indies, A 


China, Perfia, or elſewhere, beyond the Cape of Good Hip, of 
« from place to place, and during the ſhip's ſtay, and trade 
* backwards and forwards, at all ports, and places, and until 
« her ſafe arrival back at her laſt port of diſcharge in France. 
But, at the ſame time that this policy was ſubſcribed, there Wis 
a ſlip of paper wafered to it, and ſhown to the underwriters, 01 
which was written the following repreſentation (f) : The ſhip 
e has had a complete repair, and is now a fine and good veſſel, 
three decks. Intends to ſail in September or October next 
«© (1776). Is to go to Madeira, the Iles of France, Pondichert) 
cs Chibe, the Jes of France, and L' Orient.” 

The hip did not ſail till the 6th. of December, 1770, and did 
not reach Pondicherry till the 23d of Fuly, 1777. She continued 


(4). Friday 16th July 1779. | Y) Cupra, p. 12. note [4] col. 2- 
(% Tueſday gth Member 1779. 5 
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there till the 23d of Auguft following, when, inſtead of pro- 


ceeding to China, the failed for Bengal, where having paſſed 


the winter, and undergone very | conſiderable repairs, ſhe 
failed from thence early in the year 1778, (being the ſecond ſhip 
that left the Ganges), returned to Pondrcherry, and after taking 
in a homeward-bound cargo at that place, proceeded in her 
voyage back to L' Orient, but was taken in October in that year 


voyage between Pondicherry and Bengal is performed is fix or 
ſeren days, but the Carnatic was about ſix weeks in going to 
| Bengal, and two months on the way back from thence to Pon- 
dicherry. Both going and returning ſhe either touched at, or lay 
off, Madras, Maſulipatam, Viſigapatam and Yanon, and took in 
goods at all thoſe places. Ty e 


for the plaintiffs, inſiſted, that, under the general liberty given 
by the policy of touching at all places whatſoever, the veſſel 
might go to Bengal, which by the operation of thoſe words was 
as much part of the voyage, as if it had been expreſſly named. 
That the ſhip being there, the voyage might be abridged, and 
her further progreſs to China abandoned, for that veſſels inſured 
may always return back from any point within the limits of the 
voyage contained in the policy. Lord MAansFlELD, however, 
having intimated a clear opinion that the general words were, 
by the expreffions of . in the outward or homeward-bound voyage,” 
and © in this voyage, qualified and reſtrained ſo as to mean 


5 * all places whatſoever in the uſual courſe of the voyage to and 


* from the places mentioned in the policy, this ground was 


de | immediately abandoned, and never farther mentioned by the 
til counſel for the plaintiffs in the progreſs of theſe cauſes [1]. 
e. The plaintiffs reſted their caſe chiefly on another ground, viz. 
yas | that the voyage to Bengal was adopted by neceſlity for the ſafety 
on of the ſhip, upon the bona fide opinion of the captain and the 
hip felt of the officers, and of one Berard the ſupercargo who had 
ſſel, the principal management. To prove this neceſſity it was ſworn 
next by Berard and four mates, that the ſhip had been detained longer 
rr); Europe than at firſt was foreſeen, and that ſhe met with'extreme- 
ly bad weather on her outward paſſage, and at Pondichery was 
| (id lo leaky that it appeared to them, upon conſultation, that ſhe 
ayed mult be careened, which could only be done at Bengal, there 
2 12 plaintiffs had ſeveral opinions of Dutch and French lawyers in their favour, on 


4 & 3 being 


| by the Mentor privateer. The uſual time in which the direct 


1. On the trial of Lavabre v. Wilſon it was, in the opening 
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place they could go to winter at. 


| ſolved to ſubſtitute Bengal for the China voyage, or, at lealt, 


own witneſſes, there was no neceſlity for going to Bengal, al 
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| being no other place ſo near as for her, in her then ſituation, 


to be able to proceed to it with ſafety, where that operation 
could be performed, for that no harbour between Pondicher. 
ry and the Ganges on one fide, and Pondicherry and Bombay 
on the other, would admit of ſo large a veſſel being hove down, 
her burthen being near 800 tons. Indeed it turned out, when 
they got to Bengal, that ſhe could be repaired without careen. 
ing, but this was only diſcovered, they ſaid, after ſhe was unloaded 


of much more of her contents than could have been done with 


ſafety in the open road of Pondicherry. All the witneſſes for the 
plaintiffs ſwore that they took the reſolution of going to Bengal 
much againſt their inclination, for that it would have been not 
only more for the advantage of the owners, but alſo more for their 
private intereſt as individuals, to go to China, they having prepared h 
their own adventures for that market. Beſides the circum. 


ſtance of the leak, they aſſigned an additional reaſon for re. . 
linquiſhing the voyage to China, viz. that they had been 

detained ſo long at Pondicherry, from delays in unloading their : | 
outward- bound cargo, that they were not ready to leave that 5 
place till it was too late to undertake the China voyage with any Js 
degree of prudence or ſafety, and they ſaid Bengal was the belt 00 


The defence ſet up was; 1. That the ſhip had never failed 
on the voyage inſured, her deſtination, hen ſhe left Europe, 
having been for Bengal and not China; 2. That, ſuppoling 
her to have ſailed on the voyage deſcribed in the policy, 
yet her going fram Pondicherry to Bengal, inſtead of proceed- | 
ing to China, was a deviation, and was not juſtified by ne- 
ceſſity. In ſupport of the firſt ground of defence certain ſecret 
inſtructions were relied upon which were found on board the 
ſhip, and were addreſſed by the owners at L'Orient to Berard 
the ſupercargo, and which, though obſcurely penned, gave great 
room to contend, either that, at her departure, it had been te- 


that the alternative was left with Berard, to be decided one 4 
or the other according to certain events in India, which event 
turned .out in the ſort of way that, according to the inſtructions, 
was to determine the voyage for Bengal. On the ſecond ground, 
they contended, that from the account given by the plaintiff 


that it appeared, that, inſtead of going directly thither, a trading 


voyage had been made from Pondicherry, which afforded a i 
. pre ump⸗ 
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reſumption that trading was the object, and motive; and that 
the leak, or lateneſs of the ſeaſon, were only after-thoughts, 
ind mere pretext. They called two or three captains of Engliſb 
Ea Indiamen to prove that, in the ſi tuation and at the time of 
year ſpecified by the witneſſes for the plaintiffs, the ſhip might 
have proceeded to China, or have returned to Europe, or might 
have ſtretched over to Athem, or Malacca, or have gone to Cey- 
hn, with more propriety than to Bengal, for the purpoſe of ca- 


reening, if that had been neceſſary. But, on theſe matters of 


opinion, the defendant's witneſſes differed from one another very 
 confiderably, in ſeveral particulars, 

Lord MANSFIELD told the jury; 1. That Bengal was certain- 

ly not within the words of the policy; But, 2. That if they 


| ſhould think that, at the time of the ſhip's departure from Pon- 


dicherry, the captain and officers were, bona fide, of opinion, that 
to go to Bengal was a matter of neceſſity, or what common 
prudence rendered their indiſpenſable duty, and that there was 
no other motive for going to that place inſtead of China, they 
muſt find for the plaintiffs, for that going to any port, though 


out of the courſe of the voyage, is, in the eye of the law, no 


deviation, if neceſſary for the ſafety of the ſhip. On the other 
hand, if they thought the neceſſity ſet up a mere colour and pre- 
text, and that the voyage to Bengal was determined upon from 


other motives, they muſt find for the defendant. But, in con- 


kdering this queſtion, they muſt not lay much ftreſs on the opi- 
nions of other people, formed after the event, when the real ſtate 
of the ſhip, and the nature of the leak, had been diſcovered. 
Men of different degrees of ſkill, experience, or underſtanding, 
night differ extremely in their judgment on the ſame ſubject, 


/ by they had ſeen by the diverſity of opinions delivered by the 
0 different captains who had been examined. e 
5 2. On the trial of Bize v. Fletcher, the counſel for the de- 
t irndant contended, that the repreſentation accompanying the 
a 8 reſtrained the voyage to the limits therein ſpecified, and 
- 2 the merits of the caſe to be the ſame as in Lavabre v. 
N 7 or; and they produced ſome additional evidence (particu- 
Pi * ſome letters written by the owners to their correſpondents 
FX "figs got the policy underwritten), to raiſe a preſumption 
4 e of going to Bengal was merely a pretence de- 
= 8 after the capture, and when the inſured began to appre- 
1 ad that the words of the policy would not cover a voyage to 
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Lord MANSFIELD, in ſumming up to the j jury in this cauſe 
after ſtating very fully the difference between a repreſentatig, 


and warranty, told them, that, if they were ſatisfied that the 


real intention at the time of the repreſentation was to go to Ching 

the plaintiff would be intitled to their verdict, for that the in. 
ſured might change the intention in this caſe, and g0 to Benga, 

and yet be protected by the policy, which clearly admitted of 

that voyage, and muſt have been underſtood by both parties in 

a greater latitude than the repreſentation, being expreſſed in gif. 

ferent and much more comprehenſive terms, His Lordſhip then | 
ſtated, and obſerved upon, the evidence which was given on the | 
part of the defendant to ſhew that the neceſlity was fictitious, | 
being (I preſume) of opinion that if the jury had believed it to F-4 


de fo, it would have afforded a preſumption. that the original 

plan, even at the time of the W was to 80, not to 
China, but to Bengal. | . zT 
When the motion. was made for a new trial in Lavabre v. ( 

_ Wilſon, the new evidence which had been produced in Bize . 
Fletcher was relied upon, but Lord MAxsFIEIL > told the counſ:, HR 

that, if they meant to make the diſcovery of new and materia 
evidence the ground of their motion, they mult lay it before the * 
court by affidavit, that there might be an opportunity given to e 
the other ſide of anſwering it; for that he could not, in his report h 


terwards produced. 


voyage to China, the inſured could not juſtify the deviation f0 


of what paſſed on the trial of Lavabre and . ſon, ſtate any of the fe 
evidence produced in the other cauſe.—Such afhdavits were at- 


3. The evidence in the caſe of Lavabre v. Walter was neatly 
the ſme as in Bize v. Fletcher. The ſecret inſtructions given 


to Berard had been more attentively peruſed, and afforded ſtronger e 
reaſons than they at firſt ſeemed to do, to ſuſpect that the voyage 00 
to Bengal was predetermined, before the departure from L'Orient. ple 

0 


The plaintiffs' witneſſes were much preſſed, on this occaſion, to 
ſay, whether the lateneſs of the ſeaſon alone was ſuch as, inde- 
pendent of the leak, would have determined them to' abandon 
the China voyage ; and, on the other hand, whether the leak, in- 
dependent of the other reaſon, would, in their opinion, have ren- 
dered it neceſſary ſo to do. To this they ſaid, that they could not 
give a certain anſwer ; for that, as neither of the caſes had hap- 
praed, they had not exerciſed their judgment upon them. 
'The counſel for the defendant inſiſted, that, if the lateneſs of 
the ſeaſon was the only or predominant reaſon for abandoning the 


Bengali 


4 
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Bengal ; for that, when an inſured voyage is abridged, the ſhip 
muſt return back in the courſe inſured, and cannot juſtify a devi- 
ation for the ſake of wintering in a harbour more commodious 
perhaps than any to be found on that courſe. | 


plaintiffs on the head of fraud. But, independent of that ground, 
he ſtated a new point againſt them, v7z. that if neceſſity were 
admitted to have been the ſole motive for ſubſtituting the voyage 
to Bengal in the place of that to China, ſtill it was incumbent on 
the inſured to have purſued that voyage of neceſſity directly, 
in the ſhorteſt and moſt expeditious manner, and that the delay 
in going from Pondicherry to Bengal, and the repeated ſtops by 
touching at different places, and trading there, were deviations, 
and not within the protection which the ſuppoſed neceſſity af- 
forded to the direct voyage. ROD, FS e FC 69 
The rules to ſhew cauſe why there ſhould not be new trials in 
the two caſes of Lavabre v. Wilſon, and The ſame v. Walter, came 
on to be argued this daß. e | 
The Solicitor General, Cowper, and Douglas, for the plain-- 
| tifs—Dunning, Lee, and Rooke, for the defendants. es 


vas a neceſſity ſufficient to juſtify the voyage to Bengal, the time 
employed in going thither could not alter the caſe, as the riſk 
rt had not been thereby increaſed, the coaſting voyage really per- 
ne WY formed being free from all hazard, and it being ſufficient if the 
ſhip arrived in the Ganges before the winter ſet in. At leaſt, 
whether the riſk had or had not been increaſed was a queſtion 
of fact, for the conſideration of the jury, and they had given 
their opinion, that it was not, by finding for the plaintiffs. Tt 
vas unqueſtionable, that, under the words of the policy, it was 
competent to the ſhip to have ſtopped and touched at different 
Places, within the uſual courſe of the voyage deſcribed, though 


'to rot mentioned by name, and a voyage ſuperaded by neceſſity 
de- ougkt to be ſubject to the ſame qualifications, and entitled to the 


in- operation of law, a part, as it were, of that original voyage. 

ref For the defendants, it was inſiſted, that this new point was a 

not dete queſtion of law, but that, in truth, it could not admit of a 

hap- od foe it was only this, whether, upon a deviation for a 
ifla 


le purpoſe, that purpoſe may be abandoned, and the ſhip 
op at various places for other unneceſſary purpoſes. It was ab- 
nd to ſay, that protracting the time of the voyage did not in- 


Lord MANSFIELD now ſummed up very ſtrongly againſt the 


For the plaintiffs it was argued, that, if it was true that there 


lame fort of latitude as the original voyage, it having become, by 


1 „ creaſe 
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creaſe the riſk. As well might it be contended, that . | 
ing the diſtance would not increaſe it. Clayton v. Simmonds (a), 


was Cited, where it was held, by LIE Chief Fuſtice, © that, if, 


te ſhip puts into a port not uſual, or Haſs: an SOLE ime, it is 


a deviation.” 


Lord MansF1eD (after obſerving upon the evidence of frand 


and of an original intention or commercial motive for going to 


- Bengo 1)—If this application were upon the ground of impeach. 


ing the teſtimony of the plaintiffs" witneſſes, whatever my private 
ſentiments might be, after two concurrent verdicts, I ſhould not 
be inclined to interpoſe. But, without impeaching the evidence, 


I think there ought to be a new trial, or rather, that the caſe has 


been ill decided. The queſtion is, whether, without imputation on 
any body, circumſtances have not happened to take the voyage 1e 
out of the policy. A deviation from neceſſity muſt be juſtified, 


ce 
both as to ſubſtance and manner. Nothing more muſt be done than ret 
what the neceſſity requires. The true objection to a deviation is tal 
not the increaſe of the riſk. If that were ſo, it would only be Ve 
neceſſary to give an additional premium. It is, that the party 20} 
contracting has voluntarily ſubſtituted another voyage for that dt 
which has been inſured. If the voyage to Bengal was unavoidable, Th 
where was the neceſſity to trade? All the ports touched at were nin 
out of the direct courſe, and fix b and two months were con- his 
ſumed inſtead of fix days ,—The juſtice of the caſe required z ed, 
different deciſion. . the 
The rules made abſolute {1], wil 

. to 
[1] The two G were again ſet down | zomree united) to the owners, Berard andCin- © 
For trial, but the plaintiffs, when they were pany, at L. Orient. In this contra the voyage 177 
ready to be called on, ſubmitted to the opi- was deſeribed as in the policy, and I under Poll; 
nion of the court, and abandoned their ſtand the plaintiffs have inſtituted a ſuit in tent 

claim againſt the underwriters.—Lavabre and France againſt the owners, which is ſtil ae. 5 
Company were bankers at Paris, who had || pending, on the ground of a deviation from e 
lent the ſum which was the ſubject of this in- the voyage upon which they adyanced thei [pa 
ſurance upon a contract a la graſt avanture money at the riſk of loſing it if the ſhip and 2 

(that is, in the nature of reſpondentia and bot. | goods ſhould be loſt. 


(as) Guildhall, 14th March 1741, eited 1 Burr. 343. 
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Nau, Leſſee of HTL, and others, again// BULKELEY. 


TP ON an ejectment tried before Lord MansF1ELD, at the 
_ J laſt aſſizes for Surry, a verdict was found for the plaintiff, 
apon which the defendant obtained a rule to ſhew cauſe, why 
there ſhould not be a new trial. The caſe came on to be argued 
E this day, when the facts, as reported by his Lordſhip, appeared 
| to be as follows :—In 1741, by the marriage-ſettlement of Lord 
0nſow, the premiſes in queſtion were ſettled upon him for 
life, remainders over in ſtrict ſettlement, with a power to the 
tenant for life in poſſeſſion, to make leaſes, for any term not ex- 
ceeding twenty-one years, to take effect in poſſeſſion and not in 
reverſion, reſerving the beſt rent that could be had without 
taking a fine. In 17 54, Lord Onflow, by leaſe and releaſe, con- 
eyed all his life-eftate to Briſcoe, and his heirs, upon truft to 


during the life of Lord Or7/ſow, and the ſurplus to Lord Onſſow. 


ninety-nine years, if he ſhould live fo long, for the payment of 
his debts ; but with an expreſs reſervation as to all leaſes grant- 


tte premiſes in queſtion to Lewin (then in poſſeſſion as tenant at 
will) for twenty-one years, which leaſe Lewin, in 1774, aſſigned 


1776, and, in 1777, the remainder-man who had come into 
poſſeſſion on his death, conveyed to the defendant. The ſame 
tent was reſerved by the leaſe to Lewin which he had paid for 
on ſeveral years as tenant at will, and he had, beſides, covenanted for 
hei pairs, . | | 
At the trial, an attempt was made on the part of the plaintiff, 
but without ſucceſs, to prove fraud in obtaining the leaſe for 
Wenty-one years. The queſtion now was, whether the opera- 
lion of the conveyance to Briſcoe was not ſuch as diſabled Lord 
OM from making the ſubſequent leaſe to Lew. 


Rev 


1 


pply the profits in the payment of an annuity of 1 50. to Wilfor, 


The year following he conveyed all his eſtate to truſtees, for 
el, or to be granted. Afterwards, in 1760, he made a leaſe of 


to Hall, one of the leſſors of the plaintiff. Lord Ornflow died in 


| The Solicitor General, Dunning, Morgan, and Bower, argued 
i ſupport of the rule for a new trial.—They contended, 1. That, 
ter the conveyance to Briſcoe, it was impoſſible for Lord Onflow 
o grant a leaſe in poſſeſſion, he having thereby parted with the 
dle of his life- intereſt ; therefore, though, in words, the leaſe 
| | | | to 
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If a tenant 
for life with 
power to 
grant leaſes 
in poſſeſſion 
for 21 years at 
the beſt rent 
convey his 
life eſtate to . 
truſtees to pay 
an annuity 
for his life 
and the ſur- 
plus to him- 
ſelf, the pow- 
er is not 
thereby ex- 
tinguiſhec, 
but he may 
ſtill grant a 
leaſe agree- 


able to the 


terms there- 
of. 
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tinguiſhing a leaſing power reſerved to the tenant for life, 


tion, execution, and deſtruction of them, depend on the ſub. 


. the grantor, in this caſe, was not in poſſeſſion, and that it wa 


- were applied to his uſe. If actual poſſeſſion were neceſſary, a leafing 


beſt rent muſt be reſerved. It would therefore be contrary to the 


CASES IN MICHAELMAS TERM: 


to RY Pe conveyed an immediate eſtate, yet, in ſubſtance, it was 
a leaſe in reverſion, and could not commence till after Lord 07. 


flow's death, who certainly had no authority by the power to grant 


| ſuch a leaſe. 2. That, by conveying all his eſtate in the pre. 


miſes to Briſcoe, he had extinguiſhed the power, as far a8 f. 


ſpected him, as effectually as if he had made a feoffment, or (yy. 


fered a recovery. They cited the caſe of Saville v. Blacker (a), | c 
and Gilbert on Uſes (b). They alſo ſuggeſted, that, if this le 
c 

y 


were to be eſtabliſhed, the decifion would ſhake a great may 
titles, for that conveyancers conſidered the grant of a life-eſtat 
in the manner in which Lord On/ſow had conveyed his, as cx. 


Lord MansFIELD (without hearing the other fide)—Poyer ; 
came into the courts of common law with the ſtatute of uſes ( 1 
and the conſtruction of them, by the expreſs direction of thz p 
ſtatute, muſt be the ſame as in courts of equity (4). The cre. 0 


ſtantial intention and purpoſe of the parties. It is ſaid, 1. That 


neceſſary that he ſhould be, to execute the power. But I think 
poſſeſſion here means the receipt of the rents and profits, which 


power could never be executed where the land is in the hand; 
of a tenant (e). 2. It is contended, that, by granting away hu 
life-eſtate, he extinguiſhed the power, | Certainly where the 
whole life-eſtate is conveyed away by the intention of the pi 
ties, the power muſt be at an end, and cannot be afterwards ei- 
erciſed to the prejudice of the grantee. But the conveyanc 
here was only to let in a particular charge, ſubject to which the 
rents and profits ſtill belonged to Lord Onffow ; and the leit 


could not prejudice the ſecurity, nor the remainder- man, for the 


Intention of all the parties, to hold that the power was extil- 
n 5 the 'Cohveyance to Briſcoe. 


The rule diſcharged 
(a) Cane, H. 1721. 1 P. Will, 777, 8. (a) oh | 
LES. (e) Vide infra, Coodlitle v. Fane 


27 Men. 8. e. 10. 21 Geo. 3. 
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 BanBER agar FRENCH. 


A CT 10 N on a policy of inſurance, on the ſhip the True 
A Blue, tried before BuLLER, Juſtice, at the laſt aſſizes for 


Lanc 
neſſes to prove the amount of an intricate average loſs, but the 
judge thought it would be impoſſible to adjuſt a complicated ac- 


count of that ſort at ai prius, He _— propoſed, that a 
| verdict ſhould be found as for a total loſs, the plaintiff entering 


into a rule to account upon oath to the defendant for what he 
might recover of the property inſured. The defendant, upon 
this, deſiſted from croſs-examining farther as to the particulars, 
value, &c. and a verdict being found as for a total loſs, the rule 
propoſed was entered into; but the defendant, being afterwards 
diſſatisfied, moved for, and obtained, a rule to ſhew cauſe why 
there ſhould not be a new trial, on the ground that the evidence 
dd not go to a total but only to an average loſs. The plaintiff 


the rule abſolute, that his aſſignees were not bound, and that the 
rule could not be inforced by attachment againſt them. This 


| ating, . that the aſſignees would enter into any undertaking for 
the purpoſe of making the rule binding upon them. 
MANSFIELD ſaid, he had often known ſuch rules made, where 
the account was ſo complicated, that it could not be taken in 
court, and blamed the defendant's conduct in deſiſting, at the 
trial, from the examination as to the particulars of the damage 
after the propoſal by the judge; and then coming to the court 
tor a new trial on the ground that there was not a total loſs. He 
ſad, if the plaintiff or his aflignees ſhould not comply with the 


tule by which they undertook to account, the defendant might 
{ply to the court to ſtay execution. 


The rule diſcharged. | 


BUTCHER 


ire. The counſel, at the trial, had begun to examine wit- 


was a bankrupt, and it was now aid, as an argument for making 


difficulty however was obviated by the counſel for the plaintiff 


Lord 
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and effects to 
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an act of 
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3 - 


| Sn and another, AMegvren of Reverr, a Baul. 
l raphy against. Eas ro. 2 


1 I 8 was an ation of trover, by: the ang ignees 5 a bank. 

K rupt; to recover the value of goods which had been con. | 
veyed by, the bankrupt to the defendant, under a bill of fe g 
The cauſe was tried before BLAckKsToNE, Juſtice, at the laſſ } 
0 


aſſizes for Suffolk, whega verdict was found for the plaintify, 
On Tueſday, the 9th of November, Graham moved for a new trial 
on two grounds: 1. It appeared that the debt of one of the pe. 


titioning creditors (there being fix to make up the ſum of 200% S 
(4)), was on a promiſſory note, bearing date two years and a half : 
before Revert engaged in trade, and it was contended, that the 2 
petitioning creditor's debt muſt be contracted while the bank. : 
rupt is actually in trade. That, if contracted previous or ſubſe- ; 
quent to his being a' trader, a commiſſion cannot be ſued out 4 
upon it: 2. It was infiſted, that the bill of ſale was a fair, open : 
tranſaction, not an act of bankruptcy in itſelf, and anterior in T 
point of time to any act of bankruptcy nnn by Revett,— * 
The rule to ſhew cauſe was granted. ; 


This day, when it came on to be argued, the court defired 


Graham to go on, who abandoned the „ point, Lord Mans: WW . 


' FIELD having obſerved, that the debt, though contracted before, 


continued a ſubliſting debt while the bankrupt was in trade (3), WW. 
On the ſecond point, the facts appeared, from the Judge's report, 5 
to be theſe: On the 19th of February, 1779, Revert being ar- an 

. reſted for a debt of 76/7. gs. 8d. defired the bailiffs to carry him N 
to Eafto's, a creditor, whom he requeſted to bail him. Eafto re- x 
fuſed ; but Revett propoſing to execute to him a bill of fale of of 
all his effects, for the debt for which he was arreſted, and allo tir 
for his debt to him, which was 250. gs. he conſented to give T 

a bond for the 76/. gs. 8d. payable at the return of the writ, it 
Rewvett was thereupon diſcharged, and the ſame evening execut- = 
ed a bill of ſale of all bis goods and effect: whatſoever to Bajo, 10 


with power to enter and ſell the ſame, for the purpoſe, in the 


firſt inſtance, of paying the 1011. 18s. 8d. and afterwards to pa) 
the overplus, if any, to Revert himſelf, 1 he next day (the 


Car. 2. 1 Sid. 411. Meggot v. Mills, J. R. 
9 Will. 3. 1 Id. Raym. 286. 
3 | 20th 


{a} & Ged. . © 30- 4 24. 
(6) Vide Penrix v. Daintry, B. R. 


1 


19 


to his landlord, On the ſame day, he committed an act of -— 


| ance within the meaning of the ſtatute of Fac. I. (a). That there 


| effects, He cited Worſley v. Demattos (c), Wilfon v. Day (a), 


IN THE TWEI TIETH YEAR OF CEORGE I. 28; 
ook of February) Egle was put into poſſeſſion of the effects, and 


1779. 
continued the poſſeſſion till he ſold them on the 15th of March 3 
following. That ſame day (2oth F ebruary) Revett ſigned an or- again 


der, and, with Eafto' s conſent, annexed it to the bill of ſale, by Ease. 
which he agreed, that, beſides the two debts above- mentioned, | 
it ſhould alſo ſtand as a ſecurity for another of 33). 185. 10d. due 


bankruptcy, by keeping houſe, and ſoon after abſconded.— 
BLACKSTONE, "Juſtice, had been of opinion, that the execution 


of the bill of ſale, under the e 4e was itſelf an act of 
bankruptcy. 


Grabam now inſiſted, that this was not a fraudulent convey- 


were none of the badges of fraud here which are mentioned in 
Tuyne's caſe (5); no ſecrecy, no colluſion, nothing that could 
make it a fraud upon the general creditors. The aſſignment was 
only partial,. for the particular purpoſe of paying certain debts, 
after which the ſurplus was to be accounted for to Revett, and 
therefore this .could not be conſidered as a conveyance of all his 


Hague v. Rollefton (e), Alderſon v. Temple (F), Ruſt v. Cooper (g). 
and Linton v. Bartlet (4) ; and endeavoured to diſtinguiſh them 
from this caſe. „ 

Lord MANnsF1ELD, (without hearing the other ſide)— This 
is a ſtronger caſe than any of the former. The bill of ſale was 
4 fraud on all the bankrupt laws. It was a conveyance of all 
he had in the world; and for what purpoſe ? To pay the man 
vio had arreſted him, but who had no judgment againſt him, 
and two other creditors. Why prefer the perſon who arreſted 
lim to other perſons who had not proceeded with ſo much ri- 
your? He muſt have had the act of bankruptcy, which he com- 
mitted in twenty-four hours afterwards, in contemplation, at the 
time, Before Horſley v. Demattos it had been determined that 
* conveyance of all the effects is an act of bankruptcy; becauſe 
it puts an end to all trading. Was it poſſible for this man tv 
ary on his buſineſs after the bill of ſale had ſwept away all his 
lock and effects is [1] ? | 

The rule diſcharged, 


jy Vide 10 Skinner, C. B. E. 15 G. 4 to the preſent, and determined in the ane 
cif, 996. which was a caſe very ſimilar | manner, 


N J. 23 9 2. 5 (4) H. 8 Geo. 3. 4 Burr. 217 4. 

| * 44 £1. z. Co. 80. 5. | (F) T. 8 Geo. 3. 4 Burr. 2174. 

| ( 31 Geo, 2. 1 Burr. 467. | | (s) B. R. T. 17 Gee. 3. cited ira 87. 
7.32 U 33 Geo, 2. 2 Burr. ves ) GB. H. 10 Ces. 3. 3 Will. 47. 
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ſidetation 
that goods 
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ſigned to the 
acceptor to 

_ anſwer the 
bill, toge- 
ther with a 
policy of in- 
ſurance upon 
them, the 
Holder of the 
bill, by taking 


to the goods 


and ſelling 
them him- 
ſelf, diſ- 

charges the 
acceptance, 


bills. This letter was received on the 6th or 7th of Fuly, and, 


2 


| CASES IN MICHAELMAS TERM 


| Mason again} Hunt and another. 


Hs was an action brought againſt the defendants, wh, 

were partners, as acceptors of fix bills of exchange to the 
amount of 3200/, Rowland Hunt, one of the defendants, hay. 
pening to be in Dominica on the 17th of April, 1778, wrote the 
following letter to his partner Thomas Hunt, the other defend. 


ant, in London:“ As our friends Vance, Caldwell, and Va, 


(who were merchants in Dominica) have made purchaſe of 


about 100 hogſheads of prize-tobacco, and purpoſe ſhipping 


e them, or as many of them as they can get, by this conyqy, 
] have agreed that, on their giving you orders for inſurance | - 
* on any part of the ſame, and ſending bills of lading conſign- 


ed to you in London, what bills of exchange they draw there. 
* on at the rate of 80 J. per hogſhead, from go days to fix months t 
* ſight, as ſhall be determined, will be duly accepted and paid ü 
t by you, and doubt not your punctual adherence thereto.— 


On the firſt of May following V ance, Caldwell, and Vance, wrote i 
to the defendants ordering inſurance upon 40 hogſheads of to- 
bacco,—3600 J. without taking any notice of having drawn any | 


in conſequence thereof, Thomas Hunt got the ſum mentioned in- 8 
ſured for a premium of 303 J. On the ſame iſt of May, Vanc, VI 
Caldwell, and Vance, wrote another letter to Thomas Hunt, ap- be 
priſing him, that they had drawn fix bills of exchange for 3200. ug 
in conſequence of Rowland Hunt's letter, payable to Robert of 
Vance, and indorſed by him to the plaintiff, drawn on forty hog 5 
7 


4 J. homas and Rowland Hunt, on account of the above bills, and 


On the 11th the bills arrived, and were preſented for acceptance, 
together with Rowland Hunt's letter of the 17th of April, Tho- 


which, after ſtating the bills, proceeded in theſe words: Where- 


heads of tobacco. This letter was received on the 10th of J). 


mas Hunt refuſed to accept them, and, after a negociation of 
two or three days, a memorandum was ſigned by the plaintif, 


« as forty hogſheads of tobacco have been conſigned to Meſſs. 


* they being apprehenſive that the net proceeds thereof may _ 
. be ſufficient for that purpoſe, have refuſed to accept the ſaid} 
* bills, we therefore accept the bill of lading of the ſaid fort 


** hogſheads of tobacco, and the policy of inſurance for 3000. i 
05 - cock 
4 
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« cover. the ſame in caſe of loſs (being valued in the ſaid policy 
« at gol. per hogſhead) both which we now acknowledge the 
« receipt of, and that we will apply their net proceeds when in 
4 caſh to the credit of Mr. Robert Vance, as far as the ſaid pro- 
« ceeds will go, in part payment of the above bills. Kender 
6 Moſon for ſelf and late Co.” The tobacco afterwards arriving 
was received and fold by the plaintiff, and produced only about 
14000. The occaſion of the difference between this ſum and 
the valued price in Rowland Hunt's letter did not appear. 


letter of the 17th. of April was a virtual acceptance of the bills, 


and that nothing had happened to diſcharge this acceptance. 
That he was therefore entitled, as holder of the bills, to recover 


the difference between their amount and the price for which the 
tobacco ſold. —The defence was, that the letter did not amount 


had cancelled it. There was a verdict for the defendants, and a 
rule for a new trial was obtained, which was argued on Tueſday, 


tif, and the Solicitor General and Lee for the defendants. 
In ſupport of the verdict, it was contended : 1. That the agree- 


rirtual acceptance, was only conditional, qualified by the contin- 


i gency of tobacco, of the value of 80. per hogſhead being con- 
. lened to the defendants. If the bills, together with the letter 
t of the 17th of April, had been ſhown on the Exchange, and the 
{ refuſal & Thomas Hunt to accept them mentioned at the ſame 
. time, no merchant would have taken them as bills payable by the 
5 Hunte But, 2. If there had been an unqualified virtual accept- 
5 ance, it would have been diſcharged by the ſubſequent tranſac- 


non. The inducement to the agreement to accept was the pro- 


os the commiſſion. Could it be ſuppoſed, that it could be 
i meaning of the parties, that the defendants ſhould continue 
ound for the difference between the produce of the tobacco, and 


1 the amount of the bills, and yet relinquiſh to the plaintiff the 
; no Profit of the commiſſion, the power of ſelling when he 8 88 

od ad the ſecurity of the bills of lading and inſurance ? 
fort For the plaintiff, the caſe of Pillans v. Van Mierop (a) was 


cite 
d, as an authority to prove, that there may be, by letters or 


(a) 3. R. E. 5 Geo. 3, 3 Burr. 1663. 


The cauſe was tried before Lord MAansFiztLD, at the laſt ſit- 
tings at Guildhall, when the plaintiff inſiſted, that Rowland Hunt's | 


to ſuch virtual acceptance ; but, if it did, that the memorandum. 


the 16th of November, by Dunning and Cowper for the plain- 


ment contained in the letter, on which the plaintiff relied as a 


| 4 D | | agreement, 
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agreement, a virtual acceptance of a bill of exchange; which, in. 
dependent of any authority, they ſaid, was clear upon reaſon and 
principle. The letter of Rowland Hunt was ſuch an accept. 
. © ance; and, as to the tranſaction which was contended to be a dif. 
charge, how could it be imagined that Maſon had conſented to 


take, in lieu of the whole, what was likely only te produce part 
.of the amount of the bills, when he had an acceptance for the 


whole? The clear intention was, that the plaintiff ſhould ſel 


the tobacco to diſcharge the demand on the bills, as far as the 
produce ſhould go, but without prejudice to either fide. 


The court took time to conſider ; and, this day, Lord May;- 
FIELD, after ſtating the facts a as aboye ſet forth, delivered their 


opinion as follows : 
Lord MansF1tL Þ—The defence at the d 1 wad; that the to- 


| tbacco was not of the ſti pulated value, and that the Hunts never 


meant to be in advance for the drawers. As to the firſt queſtion, 
there is no doubt but an agreement to accept may amount to an 
acceptance, and it may be couched in ſuch words as to puta 
third perſon-in a better condition than the drawer. If one man, 
to give credit to another, makes an abſolute promiſe to accept his 
bill, the drawer, or any other perſon; may ſhew ſach promiſe 


upon the Exchange, to get credit, and a third perſon, who ſhould 


advance his money upon it, would have nothing to do with the 


_ equitable circumſtances which might ſubſiſt between the drawer 


and acceptor. But an agreement to accept is ſtill but an agree- 
ment, and if it is conditional, and a third perſon takes the bill 
knowing of the conditions annexed to the agreement, he takes it 
ſubject to ſuch conditions. Here there were many things ſpeci- 
fied as the conditions of the acceptance—the inſurance—bills of 
lading—confignment—a certain number of hogſheads to be de- 
livered—of a certain value rated by the hogſhead. On the 
face of the agreement, I thought, at the trial, and ſtill incline to 
think, that the meaning of a parties was, that tobacco ſhould 
be conſigned which ſhould be worth 80. per hogſhead.  Prizt- 


tobacco RY at that time, have meant American tobacco; and 


it is well known, that there is a very great difference between 
the value of the American tobacco, and what comes ſrom the 


French iſlands. The difference here is immenſe, The pto— 
duce of the tobacco conſigned was only about 1400“. It is plain 
the Hunts never meant to be in advance, and I think ſo great“ 
difference in the value ſuch a fraud as to entitle the defendants 


to relief againſt the agreement. But, as to this, the reſt of the 
3 Couft 


IN THE TWENTIETH YEAR OF GEORGE III. 
court have doubted, chiefly becauſe there is no evidence to ſhew 
how the degreaſe in the value aroſe ; whether, from the inferi- 
city of the quality, or the fluctuation in the market. If it aroſe 
from buying up refuſe tobacco from the French Weſt Indies, the 
| {52ud would be clear. But the reſt of the court are extremely 
| clear that the ſecond inſtrument makes an'end of the whole, and 

[ think the grounds and reaſons are unanſwerable. As to that 
part of the caſe it ſtands thus: The Hunts ſay, We are not 
« hound, This is an impoſition. The tobacco is of an infe- 
4 rior value. The letter repreſents it as worth 80/, The in- 


« he worth 401. If Maſon had meant to ſay, you are liable, and 
« ſhall pay the bills, what would his conduct have been? He 
would have left the policy of inſurance, and the bills of lading, 
in their hands, and ſued them upon. the acceptance. The 
temptation to accept was the commiſſion on the conſignment, 
and they were to have the ſecurity of the goods and the inſur- 
ance. But the plaintiff undoes all this, and fays, Then I will 
take all from you—ſecurity, commiſſion, Cc.“ This was 
lying,“ I will ſtand in your place, but not ſo as to be anſwer- 
able for more than the produce of the tobacco.” It is impoſ- 
üble the defendants could mean to accept, without any benefit 


or ſecurity, We are all clear that this made an end of the agree- 
ment, . 


The rule diſcharged. 


The KinG againſt Jo NES, alias T HOROW GOOD. 


s 


HIS was an indictment for forgery, which was tried be- 


d 1 tore Lord Mans#1ELD, at the laſt aſſizes for Eſex. The 
Jo indictment conſiſted of ſix counts. Upon the firſt, ſecond, and 
id äfth, (which charged an intent to defraud the Bank of England), 
en the priſoner was acquitted. The third ſet forth, that he“ hay- 
he l ng in his cuſtody a certain forged and counterfeited paper 
o- ting, purporting to be a Bank note, the tenor of which 
210 _ forged and counterfeited paper writing is as follows, viz.— 
t a ; M. F. 946. I promiſe to pay to John Wilſon, E/; or bearer, 
nts ben pounds, London, March 4th, 1776. For ſelf and com- 
th 


ed {0 as to ſupport the indictment by any repreſentations of the pa 


% pany, | 
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« ſurance makes it god. per hogſhead, and it turns out not to 


Wedneſday 
24th Nov. 


In an indi&- 
ment for 
forging a 
Bank note, 
the words, 
purportiug 
r 
© Bank note, 
mean, that 
the note upon 
the face of it 
appears to be 
a Bank note, 
and the want 
of ſuch ap- 
pearance can- 
not be ſuppli- 


rty when he diſpoſed of it. 
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44 pany, | of my 8 England: L. 10. Entered John Jones,... 


paper-writing.. The ſixth charged, that the priſoner did utter 
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«« feloniouſly diſpoſed of and put away the ſaid forged and coun. 
cc terfeited paper-writing, as and for a good and true Bank note, 
6 well knowing the ſame to be forged and counterfeited, With 
« intent to defraud James Rayner, againſt the form of the ſtu. 
„ tute, '&c.” The. fourth count only differed from the third, 
by calling it a certain forged and counterfeited note, inſtead of 


and publiſh, as true, a certain falſe, forged, and counterfeited 
paper-writing, purporting to be a promiſſory note for payment of 
money (and then ſet forth the note as ee with intent to de- 
ſraud the ſaid James Rayner. 11555 

On theſe counts a ſpecial verdict was found, vix. as to the 
third; that the paper-writing, purporting to be a Bank note, in 
the ſaid third count ſet forth, was not a note filled up by any of 
the officers of the Governor and Company of the Bank of England, 
or entered in any of their books, but was forged ; that the pri- 
ſoner well knowing it not to be a note of the Governor, &c. 
but to be forged, averred it to be a good Bank note, and diſpoſed 7 


5 5 p 


ol it as ſuch to James Rayner, with intent to defraud him, and 


that Rayner took it from the priſoner, and gave him nol. for it, C 
believing it to be a; true Bank note; that the Bank frequently 0 
pay Bank notes which are filled up by their officers, and entered þ 
in their books, although they happen not to be ſigned. The f 
finding on the fourth count was the fame, only calling it, as in the 1 
count, a note, inſtead of paper- writing. On the /ixth, they found, b 
that the ſaid paper writing, purporting to be a promiſſory note, t 
Sc. was not filled up, Cc. and that the priſoner knowing, &&. a 
averred it to be a good Bank note, and uttered and publiſhed! it as Fl 
ſuch, &c. as on the third count. N 
F jelding argued, on the part of the proſecution, that the charge k 
and finding were ſufficient to convict the priſoner. That if a Ct 
forged note is made in the form and. appearance of a Bank 00 
note (a), It purports to be one, although not ſigned, differ- * 
ing in this reſpect from a forged deed, which cannot be {aid to tr 
purport being a deed till it is figned, the ſignature being of the 
eſſence of that fort. of inſtrument. That, from the finding, it cl 
appeared, that the note purported to be a Bank note to the man pl 
who received it, and that ſimilitude is not at all neceſſary to co © 
ſtitute a forgery, He admitted, tags the ai did not ſupport $ 


| the fixth count, 


| a Which this was. 3 
5 (a) | | | Ming 
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| Mingay was "of counſel for the priſoner ; but Lord Mans- 


x1ELD ſtopped him, and ſaid, 


that the repreſentations of the 


priſoner to Rayner, after the note was made, could not alter the 
purport, which is what appears on the face of the inſtrument 
itſelf. Such repreſentations might make the party guilty of a 


fraud or cheat [1 ]. 


—— 


(1 The priſoner had been indicted and 
brought to trial as for a fraud before Black- 
«fone juſtice, at the former aſſizes, but as he 


entertained a doubt whether the offence was 


not rather a Forgery with intent to defraud 


the bank, the priſoner was acquitted on that 


The priſoner diſcharzed. 


| -occaſion, and the preſent indictment prefer- 
red. Lord Mansfeld ſaid he thought the cate 
clear at the trial, but that he had directed 
a ſpecial verdict on account of the doubt of 
Blackſione Juſtice. 


| 


JoxBs again} MauUNSELL, 


| HIS was an action of treſpaſs for taking the plaintiff's 
| cattle on a diſtreſs for the poor-rate. The queſtion was, 
: whether he was rateable under the ſtatute of the 43d of Elis. 


y cap. 2. in reſpe& of the Berbage and pannage of part of Rocking- 
d bam foreſt, called the Lawn of Bedingfield. A verdict having been 
10 found for the plaintiff, the caſe was argued, in Mzrchaelmas term, 


tal, to the following effect: 


a Lord Mansritr,»—This 18 


19 Geo. 3. (a), on a rule to ſhew cauſe why there ſhould not 
be a new trial, by Hill Serjeant, Wheeler, Green, and Lee, for 
the plaintiff, and Cuff, Dunning, and Dayrell, for the defend- 
ant. After the argument, the court directed, that inquiries 
ſhould be made on both ſides, in order to diſcover, whether there 
was any inſtance of ſuch property being rated in any part of the 
kingdom. The reſult of thoſe inquiries was, that no inſtance 
could be found, and there being a difference of opinion in the 
court, the cauſe ſtood over for judgment till this day, when Lord 
MaxspIE Lp tated the caſe, and the reaſons for granting a new 


an action of treſpaſs. The de- 


Caration conſiſts of two counts. The firſt for entering the 
plaintiff's cloſe, and taking his cattle, The other for taking his 
cattle generally; and upon this the cauſe Ea ms not 
guilty being pleaded, the queſtion was, whether the herbage and 


(a) Thurſday, 19th New. 1779. 
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Jones 


againſt 
MauNsELL. 


property rateable to the poor. If it is, the defendant was en- 
nager, or ſervant, did not fully appear; but it did appear that 
Chriſtopher Hatton, of the office of keeper of the Lawn and deer, 
and pannage is thus explained. He that hath the herbage or 


„ pannage of a park by the grant or demiſe of the King, or any 
other, cannot take any herbage or pannage, but of ſurpluſage, 


gument in the caſe of Potter v. North (a). The form of the a(- 
fendant. It then came on here, on a motion for a new trial, 
when a great deal was ſaid about the fituation, whether paro- 


the ſingle queſtion, whether rateable or not. On the ſecond 


- that the property was not rateable, and they found for the plain 


| CASES IN MICHAELMAS TERM 


pannage of the Lawn, part of Rockingham foreſt, is a ſpecies of 


titled to a verdict; if not, the plaintiff. The plaintiff's Intereſt 
was as occupier under Mr. Hatton, but whether as tenant, ma- 


he was a perſon 1 in the viſible occupation of the property. Mr, 
Hatton's title was under a grant from Queen Elizabeth, to Sir 


and of the berbage and pannage. In the 4th Inſtitute, herbag: 


over and above the competent and ſufficient paſture and feed- 
« ing of the game; and if the owner of the game ſuffer the 
game ſo to increaſe, as there is no ſurpluſage, then he that hath 
< the herbage and pannage, cannot put any beaſts in the park.” 
The ſame definition is adopted by Sir Francis North, in his ar- 


ſeſſment was on the lodge and Lawn, but there was no queſtion 
on any thing but the herbage and pannage. The cauſe was firſt 
tried before BLAcksToNE Juſtice, and he inclined to think, 

that the property was not rateable, hut the. jury found for the de- 


chial or not; but the court ſtript the caſe of every thing of that 
ſort, and, without giving any opinion, directed a new trial, on 


trial, ASHHURST Juſtice delivered it as his opinion to the jury, 


tiff. Another motion for a new trial has been made, and thc | 
queſtion fully argued at the bar. Since the argument, there | 
have been conſiderable doubts in the court, which have been the 
occaſion that the caſe has ſtood over till now. We have long 
been agreed upon two propoſitions : viz. 1. That the uncertainty 
of the value is not material; that merely affects the quality of 
the rate: 2. That whether the herbage and pannage 18 enjoyed 
by the grantee in fee, or by a tenant for life, years, or from year 
to year, or by a keeper, or ſervant, is not material. If the prop*r- 
ty is rateable, any of thoſe ſorts of occupiers are. Theſe tw0 
propoſitions lay out of the caſe all the particular circumſtauce 


(a) 1 Fentr, 383, 391. 


4 Concer ning 
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concerning the nature of the plaintiff's occupation, and bring it 1779. 


to the ſimple queſtion of law. Upon this we have been long di- 93 
Lided, and we have conſulted ſome of the other Judges, but again 


without ſatisfaction. The arguments againſt the rateability were, 


hat the owner or grantee of the foreſt might deſtroy the property 
| entirely, by increafing the number of the deer. Such grantce 
would be rateable to the full value of the whole, for the foreſt is 
| onlyexempted from the poor-rate while in the hands of the crown. 
By difaforeſting, the herbage and pannage might be extinguiſhed, 
It is a ſpecies of property which does not lie in occupancy, and 

treſpals or ejectment will not lie for it. There is no inſtance where 

t has been rated, though there is a great deal of this ſort of pro- 
perty in the kingdom. The authorities on this fide were Vaughan 
138. 2 Buulſtrode 249. Croke, Car. 492 (a). 
ather fide of the queſtion, the conſequence from the caſes con- 
cerning occupancy was denied; for, though this property might 
not lie in occupancy, according to the ſtrict common law ſenſe 


1 Leving. 21 3- On the 


o the word, it might be occupied within the meaning of the 


| fatute of Elizabeth. 


If ſo, the uſage would not alter the queſ- 


| tion. The caſe of Rowlls v. Gell [1] was much relied on; but 
: it did not convince, becauſe there the profits aroſe from the 
SY ownerſhip of the ſoil (whereas herbage and pannage is only a pri- 
, lege), and ejectment will lie for a mine, Cro. Fac. 150 (5). 


ji | a 
" [1] The caſe of Roxulls v. Cell and ano- 
ther was determined in this court in E. 
Y, 10 Geo, 3. It was an action of treſpaſs for tak- 
n- ug lead ore; verdict for the plaintiff, and a 
be alcreſerved, which ſtated; That the plaintiff 
vas (in conſideration of 1 590 l. paid to the 
6 King as a fine) leſſee of all the lead mines, 
he ich the lot and cope, in the ſoak or wapen- 
ng take of 7. orkſeworth in Derbyſhire, for 31 
ears, at 1441. per ann; That he was aſſeſſed 
"ty the poor for lot and cope, and having refuſ- 
of d to pay was diſtrained upon; That a 1s 
jed du of the 13th diſh or meaſure of lead 
| dre, made merchantable ; Cope 6d. for every 
ww | We diſhes raiſed at the mines; Thoſe du- 
YeF- bt were without any riſk to the plaintiff; 
two They produced in that year 500 J. but va- 
ices | Ted and were uncertain in their value; All 


| {a) Pl. 17. 
(6) . R. H. 4 Jar. I, 8 Kindo. 


7 


Another caſe, in 3 Keble 540, was more material (c). 
goes to ſhew that Z0/ls are rateable, and h do not lie in occu- 


That caſe 


the King's ſubjects may dig ore in the place, 


and are entitled to a quarter of a yard of 
ground adjoining to their work; and great 


quantities of land are rendered uſeleſs by work- 
ing the mines; The/e duties had never been 
rated, but, in the neighbouring pariſh, the 
duke of Devonſhire had been rated, under 
the ſame circumſtances, for 40 years; The 
miners, or the proprietors of mines, in the 
county of Derby, had never been rated. 


BuLLER Juſtice (then at the bar) argued 


for the plaintiff}, and Vhecler for the defend- 


ants. | | 
The court held that this property was 
rateable, and not within the reaſon of the 
afes of the S melting Company v. Richard/on, 
M. 3 Geo. 3. 3 Burr. 1341, and Rex v. I ar 


| aeaball, E, 33 Geo. 2. 2 Burr. 991, 


(c) Corporation of 1,7c4tham v. the Mayer, 
pl. 30, 


pancy 
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1779. pancy, according to the legal definition, nor can they be the ſub. 
queen off ject of an ejed ment. The authority of that caſe however was much 
agen doubted. It is a looſe note, by a bad reporter, of a rule to ſhey 
Mavxer.. cauſe; and it does not appear that cauſe was ever ſhewn. Bit 
the caſe was ſo appoſite that, in the laſt vacation, J got an jy. 
quiry made in the country to which it relates, and I found thy 
the toll there mentioned has been rated as far back as memory | 
goes [2]. This confirms the note in Keble very much, ay 
ſhakes the opinion againſt the rateability. The queſtion is of 
great conſequence, and affects many perſons, ' and therefore ws 
are all of opinion that there ſhould be a new trial, in order that 
the parties may have an opportunity of having the point ſettled 
upon a ſpecial verdict i in the moſt ſolemn manner Known | to 0 the 
conſtitution, 
The rule made abſclute, 


„ * 


ly rated in Putney pariſh, and alſo in Fulham, firſt there were none at the Patrey end, and 
being valued at the fame ſum (700 J. a year) J then the bridge was not affeſſed in Pins, 


la] The toll of Patney bridge is regular- in each. There are collectors at each end. t 


Ry 


Monday , BarBER againſt FLETCHER. 

29th Nov. | | 
| N 5 A repreſen- II I'S was an action on the ſame policy with Barber 
= 1 8 v. French (a), tried at the ſame time, the ſame rule entered 


e into, ad a ſimilar verdict found ; but here, beſides the ground 
eXKtends tO à 


the others. — mentioned in that caſe, there was another ſtated, vig. that, ſince 


3 the trial, a material repreſentation which had been made to Sul 


ſhip is ex- Hred the firſt underwriter on the policy, and which turned out to 
pected to ſal 


from the coat be falſe, had been diſcovered. After the other caſe was diſpoſed 


1 N of, this ſtood over, on this point, till an affidavit of the fat 


is not mate- ſhould be procured from Shulbred. 


rial, ſo as to 


vitiate the Cauſe was this day ſhewn, when it appeared from Saler 5 
policy, al- : 
eh * Aihdavit, that, when he ſigned the policy, in March, 17 78, tl 


ſhould turn broker was getting ſeveral others, on other ſhips, ſubſcribed at the 

3 Lo ſame time, all belonging to the ſame owner, and ſaid, ſpeaking of 

1 them all—“ Which veſſels are expected to leave the coaſt of 
10 Africa in November, or December, 1777. -In truth, the veſel 
in queſtion had failed in May, 1777, and Shulbred ſwore, in his 
affidavit, that, if he had known that circumſtance, he would not 
have ſigned. There had been actions brought againſt all the un- 
der writers on the policy, except Shulbred, 


a) Sutra, p. 281. 
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Davenport, for the defendant, inſiſted, that a repreſentation 1779. 


to the firſt underwriter ĩs conſidered as made to all who ſign after = 


BARBER 
him; and that the repreſentation here was material, or at leaſt 21 


ſuch as ought to be ſubmitted to a jury, for them to ite of its Ferran. 
materiality. 


Lord MansFitLD—lt has certainly been determined, in a va- 
riety of caſes, that a repreſentation to the: firſt underwriter ex- 
tends to the others. But under what circumſtances has the de- 
fendant gone to trial in this caſe? He certainly knew what had 
been repreſented to himſelf. He was acquainted with Shulbred, 
and had an opportunity of aſking before the trial what had been 
repreſented to him. If therefore this evidence is new, it is ow- 
ing to his own negligence, But the repreſentation is not mate- 
rial, It was only an expeFation, and the underwriters did not 
inquire into the ground of the expectation. This was lying by 
till after a trial, in order to make an Hg w the verdict ſhould 
be for the plaintiff, | 


The rele diſcharged. 


\ 


The End of MicuatiMas Term 20 GEORGE III. 
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$ 


AR G UED and DETERMI NED er 
Court of KING's BENCH, 
Hilary Term, 


In the Twentieth Fear of the Reign of Grers x III. 


y 


Tueſlay SIN DLE Y againſt Holloway, 
25th Jan. | | | 


To entitle a HIS was an action of treſpaſs, in which, on the ple: of 
_— not guilty, a verdi& was found for the defendant. In 
under 7 Fac. the laſt term, Wood had obtained a rule to ſhew cauſe. 


i. 4.0, aft : 
dt the why it ſhould not be entered on the roll, that the defendant was 


him, it muſt A: | 
becertified,zy à Conſtable, and that the action was brought for what he had 


ehe judge o_ done in the execution of his office. By the ſtatute of 7 Fac. 1: 

Hrs cap. 5. (a), it is enacted, That if any action ſhall be brought 

2 ng Oe againſt a juſtice of peace, conſtable, &c. for any thing done by 
his office. virtue or reaſon of his office, he may plead the general iſſue, 

and give the ſpecial matter in evidence; and if the verdidt 

ſhall paſs with the defendant in ſuch action, or the plaintiff 

become nonſuit, or ſuffer a diſcontinuance, in every ſuch caſe, 

the juſtices or juſtice, or ſuch other judge before whom the fatd 

matter ſhall be tried, fhall allow to the defendant his double cots | 

There was no indorſement on the Poſtea, nor certificate, in this 


caſe; but, in an affidavit of the defendant, it was ſworn, that 


0 
0 


| (a) Made perpetual, 21 Fac. 1. c. 12. the | 


\ 
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the act for * he was ſued, was done in the execution of his 1780. 
offioe. = 1 83 
Woad, in cupport of the rule, cited Rex v. Poland (a), and De- 4 
vrniſb v. Mertins (6) a caſe on this very ſtatute, where it is Horrowar. 
laid, that when there is a verdict for the defendant, the facts en- 
titling him to double coſts are to be put upon the record by way 
of ſuggeſtion. He alſo mentioned ſome modern caſes, which had 
deen furniſhed him by the maſter, particularly one of Hickman v. 
Goring (e), a note of which was read by BULLER Juſtice. 
Howorth, for the plaintiff, inſiſted, that it was clear, from 
de words of the ſtatute, that Be judge who tries the cauſe 
ouſt certify, that the act complained of was done by the defend- 
ant in the execution of his office. The ſtatute did not ſay, 
« ach defendant ball be allowed his double coſts,” but “ rb 
 ;nflice or - juſtices, &c. ſhall allow him,” &c. Whether the de- 
fendant was or was not acting in the execution of his office, was 
inference of law to be drawn from the particular facts proved, 
which the judge at aii prius was able to do, but the court could 
not, without trying the cauſe again. The defendant's affidavit 
ws abſurd ; it was ſwearing to matter of law. The caſes cited 
did not apply. In that of Devenih v. Mertins, the plaintiff 
bring moved to diſcontinue, the court made the payment of 
the double coſts part of the terms on which the motion was 
granted, and what was there {aid about a ſuggeſtion was foreign 
to the caſe before the court. But the point was expreſſiy decided 
in acaſe in Ventris (4), where a ſuggeſtion, like that now prayed 
for, aſter a verdict for the defendant, was refuſed, on the ground 
that it was the province of the judge before whom the cauſe was 
tied to allow the double coſts. —He ſtated an affidavit (which 
ms read) by which, he ſaid, it would appear, that the abend | 
ns not acting in the execution of his office. 


The rule diſcharged. 
E. 3 Geo. 1. 1 Str. 49. (4) 3 C. F. F. 1 . and M. 
E. 7 Geo. 2. 2 Str. 974- 2 Ventr. 45. 
3 15 Geo, 3. | | | 


The 


Wedneſday, | 
26th Jan. 


If there is a 


hiring for a 
vear and ſer- 
vice in the 
pariſh of B, 
and before the 
end of the 
ycar the ſer- 
vant removes 
with the mal\- 
ter to the pa- 
riſh of C, 
ſerves out the 
year there, is 
hired to the 
ſame maſter 
for another 
year, with an 
increaſe of 
wages, and 
ſerves him 
ſeveral 
months lon- 
ger in C, a 
ſettlement is 
gained in C. 
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The Kixo againſ the Td rs of Ueber. -Bantor 


and BraDLEY- FisLD. 


o juſtices i removed 7. 2 Ne Hallbead from| 


the town and hamlet of Ulverton, in Lancaſhire, to the 
townſhip or diviſion of Under-Barrow and Bradley-F zld in Wy. 


moreland, the court of quarter-ſeflions for Lancaſhire confirmed 


their order, and ſtated the following | caſe, —T; homaſſine Hallhedl 


< ſingle woman, being ſettled in the townſhip of Under-Barrny 
« and Bradley-Field, in the county of Weſtmoreland, by a ge. 


ce rivative ſettlement from her father, was hired for one year 


6 from Whitſuntide 1770, to Whitſuntide 1771, to D. Burr, 


< then an inhabitant of the ſaid townſhip, for the yearly Wages 
« of 18s, where ſhe lived with him, under this hiring, till th 
40 © 12th of May 1771. Her maſter then removed with her into 


* the townſhip of Szrici/and Roger, in the ſaid county of Ne. 
e moreland, and ſhe there continued ſeven days, in the ſaid ſer. 


vice, (which completed the year,) and received her wage. 
8 Then, ſhe again hired herſelf to the ſame maſter for another 
« year, from Whitſuntide 1771, to Whitſuntide 1772, for the 
wages of 25s, and, under this laſt hiring, ſhe continuedin 
« Strickland Roger, from Whitſuntide 1771, till Candlemas fol- 
„ lowing, when, by mutual conſent, ſhe quitted her fervice 
* and received her wages up to that time.” 

Wilſon, and Mood, now ſhewed cauſe againſt quaſhing the 
orders. They endeavoured to diſtinguiſh the caſe from that 0! 


ä Croſscombe (a), where the pauper having been hired fors 


year in one pariſh, and having lived that year there, and receii- 
ed his wages, continued a quarter of a year longer, and the 


went with his maſter into another pariſh, and lived with him 
there ſix months, without coming to any new agreement; #0 
the court held that he was ſettled in the laſt pariſh. That cak 
they ſaid, was argued on the ground of there being no interruptiong 
no new contract, but a continuance, and prolongation, 0 

the term of ſervice, under the firſt hiring. So when there 1s 
demiſe for a year, and the tenant holds over' without any ben 
bargain, he is ſtill conſidered as holding under the original & de 
miſe. But here the firſt contract was at an end, both in foril 


(a) M. 19 Gee. 2. 2 Str. 1240. Burr. Seitl. 22 No. 87 


an 
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and ſubſtance; there muſt have been a new bargain; the 
wages were different ; and the ſeſſions had not ſtated that there 
Was not a-Chaſm in point of time between the firſt and ſecond 
| hiring. The ſecond mult be conſidered exactly as if there had 
been a change of maſters. The ſervices in the two places 

could not be tacked” together as in the caſe of Rex v. Cruſi- 
bombe, becauſe the pauper having already a derivative ſettlement 

in-Under-Barrow, the time ſhe ſerved there could not have ope- 
| cated ſo as to gain a ſettlement there, and e it ought not 
10 be taken at all into the account. 

Dunning, Cbambre, and Howorth, argued on a the other fide. 
They obſerved, that, although, in the caſe of Rex v. Croſs- 
eumbe, the circumſtance of there being no new bargain was re- 
lied upon at the bar, the court did not decide upon that diſ- 
tinction, but, on the contrary, LEE, Chief Fuſtice, mentioned 

feveral caſes in which a ſettlement was held to have been 
| gained where there was a year's ſervice under two hirings (a), 
and ſaid he could ſee no difference. If a chaſm of an hour or 
two were to be admitted to have taken place in this caſe, be- 
tween the end of the firſt year and the new bargain for an in- 
creaſe of wages, that, they ſaid, would not make ſuch an inter- 
ruption as to prevent a ſettlement. For this, they cited, Rex v. 
Fifebead Magdalen (ö), where there was an interruption and ab- 
ſence from the maſter's houſe for above an hour; Rex v. Elles- 
feld, where the interruption was till longer, but not for a whole 
Gy [1]; and alſo a caſe from this very townſhip of Under-Bar- 
row (c). 

Lord MansFiELD—We are all very clear that this was a 
continuance of the lame ſervice, with an increaſe of wages. 

| Both orders quaſhed. 


Ii] That caſe 3 17 Geo. 3. by 
Laurence on one hide, and Mansfield, Dunning, 
ud Kirby, on the other. The circumſtances 
"re very nearly the ſame with thoſe in 
er v. Fifebead Magdalen. The ground of 


withour ſome degree of interruption.— In the 
former caſe of Rex v. Under-Barrow, Cited 
in this, it was attempted to overturn the doc- 
trine in favour of ſettlements gained by a 
year's ſervice under two hirings tacked toge- 


the deciſion, in both, was the maxim, that 
dere is no fraction of a day. The pauper 
* in the ſervice every day in the year. If 
*Ukontinuuance however ſhort were to pre- 
ent a ſettlement there could never be one 


Uings, 


10 Burr, Settl. Caſes, loc. cit, 5. 259+ 


ant WML 11 Ces. 2. ur. -Settl. Cafes, No. 37. 


fined where the year was ſerved under two 
becauſe there can be no new hiring | 


4 G 


ther, as being contrary to the true ſenſe of 


the words of 8 & g Will. 4. c. 30. and Sir 
Fames Burrow, in his report of the caſe, has 
inveitigated with great accuracy the hiſtory or 
the firſt deciſions or: this point. The court 
thought themſelves bound by the authority 
of thoſe deciſions. 


(e) H. 6 Geo. 3. Burr, Seri. Caf, 1 its 
eit. 1128. No. 475. 


ROBTIRTS 
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N an action for money had and received, which was tries 


If a prize is 

taken by: two 
or more pri- 
vateers, rey the caſe was this: Two Letters of Marque ſhips, one called the 


proportiona- Henry, belonging to the plaintiffs, the other called Che Two Bro. 
805 3 thers, which belonged to the defendant, had taken the Gaſtin, 
berof men of a French Eaft-India-man, and the defendant, in the charader 
reſpective of agent, had received the prize- money for both. The plain. 
crews cont. tiff demanded his ſhare, and the defendant was willing to pay 
him what he (the defendant) ſaid he was entitled to, after de. 
ducting 5 per cent. for commiſſion, which he claimed as agent. 
The plaintiff inſiſted upon a larger proportion than what the 
defendant offered, and alſo refuſed to allow the commiſſion, on 


the ground that the defendant had no authority to act as his | 
agent. The defendant had paid into court what he admitted to | 


be due, and the jury found a verdict for him. 


Lee now moved for a rule to ſhew cauſe why there ſhould | 


mot be a new trial, upon two grounds. 1. Becauſe, according 
to the evidence given at the trial, the plaintiff's ſhip had 4; 
men on board, and the defendant had only allowed as if the had 
had 44. 2. Becauſe the defendant had no claim as agent. In 


ſupport of this laſt ground he offered to read an affidavit of the 


plaintiffs denying the appointment of Hartley to be agent. 
Lord MAN SFIEID— The parties came to trial on two queſ- 
tions. 1. Whether the defendant was agent. 2. What was to 
be the rule of diviſion between the two joint captors. Upon 
the laſt, after a good deal of evidence from perſons converſant 
in the diſtribution of prizes, it came out, and was agreed upon 
on both fides, on the authority of a caſe before me at the Cack- 
pit, that, where there has been no ſpecial proportion of diſtti- 
bution agreed upon, the diviſion ſhall be according to the num- 


ber of men on board each ſhip. In the courſe of the trial it | 
appeared that both ſides had been under a miſtake as to the 


number of the men in the plaintiff's ſhip, and it Was agreed 
that they were 45, inſtead of 44; ſo that the defendant had 


not paid enough into court, But IT was of opinion, 48 th 


was a liberal action, it would be improper to permit the plain- 


tiffs to have a verdict for what is called a Norfolk "oo 


J F ” & +$ Y : 
% % e ä bv 1 
a $5 ; * 4 # 1 x l : * ; 


1 before Lord MaxsTIEILD, at the laft fittings, at Gullilal, 
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that is, on a queſtion which neither of the parties had come 
to try (a). The queſtion on the agency was a very material 
part of the cauſe, but we cannot grant a new trial on the affida- 
vit of the plaintiffs, who could not be examined at the trial. 


The rule refuſed; But it was referred to the maſter to take an 
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account if any thing, and what, was due to the plaintiffs; the 
defendant, in the mean time, not to take out execution for his 


coſts till further order from the court. 


| (a) Vid: Longchamp v. Kenny, ſupra, E. 19 Gro. 3. P. 132. 


 CommerorD again? Price. 


A CTION, by original, againſt the defendant as acceptor of 
A a bill of exchange. —The declaration ſet forth that the 
drawer had directed the bill of exchange to the defendant by the 
name and deſcription. of. Mr. Villiam Price attorney at law.— 
The defendant pleaded, in abatement, that, at the time of ſuing 
out the original, he was an attorney of this court, and that, ac- 


, cording to the immemorial cuſtom and privileges of the court, 
S every attorney of the court, who is ſued in any perſonat action, 
„ ought to be ſued by bill filed and exhibited againſt him as being 
: preſent in court, and that no attorney is compellable againſt his 
: vill to anſwer in any perſonal action proſecuted by original; 


and averred, that he had been impleaded by the ſaid original 
writ againſt his will, and againſt the cuſtom and privileges afore- 
tid. —The Tae demurred generally. 


t0 A com : | TE. 
1 Davenport argued for the plaintiff, that if this privilege of 
nt attorneys were to be held to extend to actions on bills of ex- 


change it would be productive of great inconvenience to trade, 


1 for a bill could not be filed in the vacation, and if the bill 
1 0 exchange became due in the vacation (which was the caſe 
m- ere), an attorney who was an acceptor or indorſee might ſet 
li the holder at defiance for ſeveral months, ſo that the ſecurity 
the would be worſe than in the caſe of other perſons, and not what 
reed the holder is entitled to by the cuſtom of merchants. By ac- 
had cepting the bill, the defendant ought to be conſidered as having 
this "Wed his privilege. When an attorney aſſumes a new character, 
an- " by taking upon him the office of executor or adminiſtrator, or 
vat; /Joning with another perſon in any contract, he loſes this pri- 


illeze, whether he is plaintiff or defendant, Here, by ſigning 
1 8 


Pueſclay 
Iſt February. 


If an attor- 
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acceptor of a 
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change, he 
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1780. the bil of exchange, the difendant had taken upon him, iz 
On. the eye of the law, the character of a merchant. He ſaid * 
again were no caſes on the ſubject, but that he had Known. many! . 
| Paxcr. ſtances where attorneys had ſubmitted to arreſts on original in 
actions upon bills of exchan Se, and Uhix n . never been 
diſputed till now. 2 „ 
Bower was to have argued in pen of the ge. but 
Lord MansritLd ſtopped him. 
Lord Man SFIELD—This caſe is epi IRR Aman 
Joes not make himſelf a merchant by drawing or accepting a bill 
of exchange. Here the very bill of exchange itſelf deſcribed the 
defendant as an attorney. If there are no caſes it is Seceuſ the 
privilege cannot admit of a doubt. 
BuLLER Fuſtice—lt muſt not be taken for ated that a bill 
.cannot be filed in vacation. I think there has been a caſe be- 
fore the court ſince I have been on the bench, where it was de- 
termined that it may be done to ſave the ſtatute of limitations, 
As to the inconvenience ſuppoſed to attend this privilege i in the 
.caſe.of bills of exchange, 1 do not ſee that there is any, Every | 
perſon who takes one ought to make it his buſineſs to inquire * 
into the ſituation and circumſtances of thofe whoſe names are 
upon it. And, with regard to the advantage of the arreſt, hat | 
was originally only meant to compel an appearance; nothing N 
farther can be done in the vacation; ſo that by filing your bil f 
againſt an attorney the firſt day of the ers you are as far ad- a 
wanced 4 1n the cauſe if he had been arrreſted. | 
Faun for the defendant. 


The KINO ogainſt Mon AN and another. 
Tueſday 
iſt February. 


On a rule for H LS was a rule to ſhew cauſe why an information ſhould | 
an informs- [ not be filed againſt the two defendants, one of them for 
tion, though 

the court re- ſendidg, the other for carrying, a challenge. Upon ſhewing 


2 cauſe, the court did not think the proſecutor had ſtated a cale 


yet, e ſufficient for obtaining the information. There were however ma- 
artlcular cir- 
de a ny ſtrong circumſtances againſt the defendants, for which realon 


they will ee the rule was diſcharged on payment of coſts. 


der the defen- ds 1 
dant to pay This was ſaid to be the firlt inſtance of .coſts being awar 
5255 againſt a defendant in ſuch a caſe when the information had 


een refuſed. 3 
Turrrusse 


on goods on board three French veſſels, from Saint Domingo to 
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FHELLUS SON again FLETCHE S. 


T? IS was a rule to ſhew cauſe why the inquiſition on a 


writ of inquiry, in an action on a policy of inſurance, , 
ſhould not be ſet afide. . The caſe was this: The policy was 


Bourdeaux. The material part of it, as to this caſe, was in the 
following words: On all goods loaden or to be loaden aboard 
« the ſhips Le Soigneux, La Purelle, and Le Vaingueur, all or any of 
« them : The {aid goods and merchandizes by agreement are, 
« and ſhall be, valued at (4), on 25 caſks 
« of clayed ſugar, and 12 hogſheads of muſeovados: The policy 
to be deemed ſufficient proof of intereſt in caſe of loſs.” The 
firſt count in the declaration ſtated, that goods to a great amount, 


deing the property of certain foreigners, had been ſhipped on 


board Le Soigneux, and that be had been laſt, The ſecond aver- 
red, that the goods were ſhipped on board the three ſhips, or ſome 


of them had been captured and the other loft, T 
had underwritten 300 J. and having ſuffered judgment by de- 
fault, the jury, on the writ of inquiry, aſſeſſed the damages at 


that ſum, without any proof of the amount or value, or any. 


evidence whatever, except of the defendant" s handwriting to the 
policy. 


The Solicitor General for is plaintiff—Beareroft and Da- 
venport for the defendant. 


It had been urged, on the part of the defendant, before the ſhe- 


riff, and was now, that it was incumbent on the plaintiff to give 
ſome farther evidence of intereſt, and to prove that ſome ſugars 
belonging to the inſured had been ſhipped. An athdavit was pro- 
duced tending to ſhew that, in fact, the inſured had no intereſt. 

The Solicitor General contended, that, by the expreſs agree- 


ment of the parties, no other proof of intereſt but the policy 


was required, and this inſurance on foreign ſhips and wee 
ty was not within the ſtatute prohibiting ſuch policies (), 


that the plaintiff was intitled to recover the ſum inſured 29 


the defendant, even if it could be proved that the inſured had 
no property on board. 


(a) This was leſt blank, as here printed. () 19 Ces. 2. cab. 37. 
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there is a (3. 
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the policy 
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cient proof of 
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ment by de- 
fault, the 
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the writof in- 
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only to prove 
the defend- 
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{ſcription to 
the policy, 
without giv- 
ing any evi- 


; dence of in- 


or one of them, to the amount of the ſum inſured, and that #400 * 
The defendant 


tereſt. 
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The court ſaid, that this was not a policy within the ſtatute, 
foreign ſhips not having been included in that act, on account 
of the difficulty of bringing witneſſes from abroad to prove the 


intereſt. The only difficulty there could have been here was 
from the circumſtance of there being three ſhips, but the ſecond 


count was ſo framed as to make the caſe the ſame as if there 


had been but one. By ſuffering judgment, -the defendant had 


confeſſed the plaintiff's t᷑itle to recover, and the amount was fixed 


by the ſtipulation in the policy.”  _ . 
Bur LER, Juſtice, obſerved, that writs of inquiry are often 


ſued out in caſes where they are not neceſſary [1 J. as, for in- 


ſtance, in actions on covenants for the payment of a ſum certain; 
and, for this, he cited a caſe in 2 Saunders (a). He ſaid it does 
not follow, becauſe a writ of inquiry has been awarded, that the 
amount of the demand is uncertain. ' In actions upon a bill of 
exchange, or a promiſſory note, nothing but the inſtrument is 


to be proved before the jury [2], the ſum being thereby aſcer- 


_ tained. Though, even in caſes where there is no neceſſity for a 


writ of inquiry, that proceeding i is of uſe, when the plaintiff goes 
for intereſt, which the jury aſſeſſes in the name of ge: 
Vi BU > 3 rule ene 35 37 


[1] Vide Brock v. 3 0. B. E. | the declaration, 1 it has been ſettled, in many 
10 Geo. 3. 3 Will, 61. 62. where, on 1 mo- | inſtances, that it muſt be produced before the 
tion to ſet aide the inquiſition on a writ | inquiry jury. Billers v. Bowler, C. B. li. 
of inquiry for exceflive damages, in an ac- | 18 Geo. 2. Barnes Quarto Edit. þ. 233. 


tion of treſpaſs, the Reporter makes Wilmot, | Ellis v. Wall, C. B. 7. 198 20 Geo, 2. bid. 


Chief Juſtice, ſay, „This is an inqueſt of | p. 234. Snowden v. Thomas, C. 3. A, 


4 office to inform the conſcience of the court | 11 Geo. 3. 2 Blacift. 748. 


« who, if they pleaſe, may themſelves afſeſs | [3] There was a ſimilar rule in another 
« the damages.” Yu. action on the ſame policy (Thellaſſen v. Wal 
Ia] In ſuch caſes, although the note or bill | zer) which, of courſe, was alſo diſcharged. 
is tated, and the execution of it averred, in | 5 


(a) Holdipp v. Otavay. T. 21 Car. 2. 2 Saund. 106. 
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WarxzR and others, aſſignees of Bean, a Bankrupt, 
againſi Bux NEIL and another. 


HIS was an action of trover, againſt the ſheriffs of Lon- 
don, for goods taken on a writ of fieri facias. The cauſe was 
tried at the laſt fittings at Guildhall (2), before Lord MANSFIELD. 
The facts were theſe: A commiſſion had been ſued out againſtBear, 


in Auguſt, 1772. He had been engaged in very complicated and 
extenſive concerns; and debts to the amount of 60,000/. were 


xroved under this commiſſion. In December, 1772, he obtained 
1 certificate. He never removed from his houſe, nor were the 
furniture, houſhold goods, and plate, ſold or removed, but he 
remained in poſſeſſion of them, and, after his certificate, engag- 
« in trade on his own account, and continued to trade till 
ome time in the ſummer, 1779, and after the execution in queſ- 
ton, But, though he traded, for himſelf, he was continued in 
the houſe by his aſſignees (the preſent plaintiffs), as an agent for 
them in getting in and, ſettling his affairs, and, in all the ſtate- 
ments of the bankrupt eſtate and effects, which they had laid 
before his creditors at different times down to March, 1779, the 
houſhold goods in queſtion (which had been inventoried and 
ned immediately after the commiſſion iſſued) were included. 
In March, 1779, an action was commenced againſt Bean by 
two creditors, Davis and Prothero, who afterwards recovered a 
julgment, and ſued out the fer: facias which gave riſe to the 


ace in that action, the officer came to Bean's houſe, to levy on 
lis goods, when Bean paid the 405. The ſame attorney acted for 
Bean and for the aſſignees. In a note which be wrote to the at- 
torney for Davis and Prothero, ſtating to him that he thought 
there was an irregularity in the diſringas, and deſiring him to 
ſeturn the 40s. he took no notice that the goods in the houſe 
lid not belong to Bean. The execution came in in June, and, 
out the ſame time, the aſſignees had the goods again appraiſed, 
When they were valued at 33. They then propoſed that they 
would be fold by auction to the beſt bidder, and the produce 
Pad into court, to abide the event of an aCtion to be brought by 
them to try the property, The attorney for Davis and Pro- 


(a) Saturday 18th of December 1779. 
| 4 | — thers 


preſent cauſe. A diſtringas having iſſued to compel an appear- 


„ 


"403 


1780. 


Monday 


7th February. 


If a bankrupt 


after his cer- 
tificate and 


who trades 


again forhim- 
{elf is left for 
ſeveral years 
in poſſeſſion 
of his houſe, 
houſhold 
goods, and 
furniture, in 
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in ſettling the 
affairs of the 
bankrupft 
eſtate, the aſ- 
ſignees re- 
peatedly ſtat- 


ing the goodd 


Sc. in their 


accounts with 


the creditors 
as part of the 


eſtate, ſuch 


poſſaſlion does 
not fall with- 


in the 19 Jac. 
1. c. 1. 811. 
ſo as to veſt 
the goods in 
aſgnees un- 
der a ſecond 
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thera d to this, but the ſheriff's officer would not, but je. 
moved the goods from the houſe, in Fune, and, on the 17th of 


November, 1779, ſold them, under a writ of venditioni exponax 8 
for 2601. The preſent action was commenced on the 11th of \ 
November, and two days afterwards (13th November, 1750), 11 
ſecond commiſſion iſſued againſt Bean. The time of the a& df i 
Th bankruptcy, on which this ſecond commiſſion was founded, did t 
not appear. The preſent plaintiffs proved a debt under it. Their 4 
attorney in this cauſe was alſo ſolicitor to the ſecond commiſion, Wi © 
The defence was: 1. That, after permitting ſuch a long po. f 
ſeſſion by Bean, who continued the viſible owner, and held forth t 


from the extenſive nature of Bean's former buſineſs, his credi- 
tors were extremely numerous, and, as the goods had always been 
ſtated to them as belonging to the aſſignees, and that even ſo late 


ſeſſion was not for a few days or months, but for ſeven ye 


the credit of the effects to the world while he traded on his own p 


account, the preſent plaintiffs had precluded themſelyes from re 
claiming them againſt his bona fide creditors: 2. That, if this * 
were not ſo clear, yet Bean's poſſeſſion was ſuch as entitled th 7 
aſſignees under the ſecond commiſſion to the goods, by virtue ol Ol 


the ſtatute of Fac. 1. (a), and therefore, quacungue via, the pie. 
ſent plaintiffs could not make out a property in themſelves to t 
ſupport their action. 


The anſwer given on the part of the plaintiffs was: 1. T bat lh 


ly as March, 1779, it was a matter of general notoriety, that he 
was not the owner: 2. As to the ſecond commiſſion, it did not 
appear that the act of bankruptcy on which it was founded had 
been committed before the goods were taken out of Bear's pol- 
ſeſſion; the new aflignees had not claimed them; and, beſides 
this caſe did not fall within the meaning of the ſtatute. 
Lord MANSFIELD told the jury, that this was an action in 
which the plaintiffs muſt prove property in themſelves, and ö 
converſion by the defendants. That there appeared to be ſtrog 
evidence, particularly from the laſt ſtatement (in March, 1779) 
that the plaintiffs, as aſſignees under the firſt commiſſion, men 
to keep up their claim to the goods. This would be an au{vi' 
in any queſtion between them and Bean. But the point 10 
was, whether, as between them and ſtran gers, they were not de b 
conſidered as having made a preſent of the goods to the bank 
rupt. The goods were chiefly of a periſhable nature; the pot 


fa) 21 Jac. 1. . 19. 11. 5 
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and Bean having begun as a new man in 1772, his new creditors 
dealt with him on the faith of the appearance he made in the 
world. As to the other ground of defence, by an expreſs ſta- 
tute, if a bankrupt ſhall, by the permiſſion of the owner, have 
in his poſſeſſion, order, and diſpoſition, goods whereof he ſhall 
he reputed owner, Sc. at the time of his bankruptcy, ſuch goods 
are, by the commiſſion and aſſignment, veſted in the aſſignees as 
completely as the reſt of his eſtate. They muſt therefore con- 
ider whether theſe goods wete in Bean's poſſeſſion, &c. at the 
time of his ſecond 'bankruptcy,—Tf they ſhould find for the 
plaintiffs, and ſhould conſider the Heri, or their officer, as the 
10 defendants, they ought to aſſeſs the damages at the appraiſed 
| value of the goods. But if they ſhould look upon Davis and 
Prothero as being, in ſubſtance; the defendants, the damages ou jt 
only to be what the goods actually produced. 

The jury found for the + 2 with 3537. damages, 1 
the appraiſed value. 

Bearoroſt, on Tueſday, the 2 <th of vag, obtained a rule to 


moved for on both the grounds above ſtated. 

The Solicitor General ſhewed cauſe. 

Very little was aid, now, on the firſt ground. On the ſecond, 
it was objected for the plaintiffs (as at the trial) that there was 
10 proof that the ſecond bankruptcy was prior to the exe- 
cution; the only anſwer to which was, that the attorney for the 
plaintiffs was poſſeſſed of the proceedings, and, as he had not 


\hew ſuch a prior a& of bankruptcy. 


bew cauſe why the verdict ſhould not be ſet aſide, which ne . 


produced them, it might fairly be preſumed, that hey would 
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| againſt 


BURN ELL. 


Lord MaNSs FIELD -The bias of my mind at the trial was very = 


on in 

oY much in favour of the judgment-creditor I ſuſpected the fair- 
. eſs of the ſecond commiſſion ; but, afterwards, I was ſatisfied 
116) vith the verdi&. There has been little ſaid, now, on the firſt 


point. On the ſecond, I thought, that as the plaintiffs had 
Proved a debt under the new commiſſion, they could not queſtion 
10 validity, though they might the time of the act of bankrupt- 


t nos 
t to be. 4 The time was not proved, but I am fatisfied the caſe cannot 
bank ® brought within the ſtatute. What are the words? If any 


"Perſons, at the time of their becoming bankrupt, by the con- 
ent and permiſſion of the true owner and proprietary, have in 
* their poſſeſſion, order, and diſpoſition, any goods or chattels, 
"hereof they thall be reputed owners, and 228 upon them 
"the ſele, alteration, or diſpoſition, as owners.“ Many caſes 


64 have 
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1780. have ks upon this act, where the party left! in poſſeſſion might 
e fell, but Bean had not the diſpoſition ſo as to ſell the goods, If F 


WALKER 


again he had ſold them, it would have been a breach of truſt toward . 
Burner. the plaintiffs. If I ſend my plate toa banker's, to be ſure he may WW -- 
diſpoſe of it, but he has not my permiſſion or conſent ſo to do. 1 
WIIIESs, Fuftice,—As to the firſt point, it was a matter fit for 10 

the determination of the jury, and I think the evidence wu . 


ſtrong in favour of the plaintiffs. With regard to the queſtion 
on the ſtatute, the words are, if the bankrupts take upon them 
«<< the ſale or di 1ſpoſition as owners.” Bean could not ſell, but he 


was permitted to uſe the goods as viſible owner for ſeven year, 10 
I ſhall not give a deciſive opinion on the point. It may come of. 10 
ten before the court. This does not ſeem to me to be like the 10 
caſe of plate ſent to a banker's. But it would be im proper o 
grant a new trial on the ground of the act of parliament, becauſe 40 


it could be of no ſervice to the defendant. It could only be 
granted on payment of coſts, and the ſecond aſſignees would be 
entitled to bring an action, and recover the value of the goods. 
ASHHURST, Juſtice, —The ſtatute certainly does not extend to 
every caſe of poſſeſſion. —Not, for inſtance; to the caſe of a reach - 
furniſhed lodging. I look upon this in the very fame light, 


Bean gave his ſervice in ſettling and arranging the affairs of the e. 
eſtate in lieu of rent. on 
BULLER, Fuftice, —Queſtions of this kind have e more of the 
fact than of law in them. The ſort of poſſeſſion, diſpoſition, By 
Sc. are facts to be proved, and for the conſideration of th (on 
Jury. The ſtatute ſays, © whereof they ſhall be reputed owners,” ef 
Here the bankrupt was not the reputed owner. Poſſeſſion of tie WM j;, 
goods expoſed for ſale in a ſhop may be within the ſtatute, but bY 
poſſeſſion of furniture in a houſe is no more evidence of a right fort 
to that furniture, than o a right to the houſe. the 
Fho rule diſcharged k 


Tueſday Daviz and another againf STEvens and other. 
8th February. | | 1 15 


BY 2 HIS was a caſe ſent from the court of Chancery, which 
3 ſtated ;—That Chriſtopher Stevens, being ſeized in fee. 


— ſimple of the eſtate in — deviſed the ſame in the follow 


or children for 5 
ever when he ſhall be 21 years of age, but if he tie before that time, then the fee ſimple and inherit 


B. A. takes only an eftate- tail. 1 
1 U 


4 


4 
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ing manner J alfo give and bequeath to my ſon William 
« Stevens, When he ſhall accompliſh the full age of twenty-one 
« years, the Fee-fimpie and inheritance of Lower Shelſton, to him 
and his child or children for ever. I alſo give and bequeath to 
« my wife Elizabeth Stevens my eſtate of Lower Sbelſtone until 
« my ſon William Stevens ſhall accompliſh his full age of twenty- 
« one, ſhe paying to my ſaid ſon, the ſum of 5 I. a year before 


10 poſſeſſion of the whole eſtate of Lower Shelſſone; (Then a par- 
ticular proviſion for his wife) ;—*© Alſo my will is, that my wife 


« Stevens, before he ſhall be of the age of twenty-one, ſufficient 
« meat, drink, waſhing, apparel, and attendance ; neither ſhall 
« there be any of the timber on the eſtate of Lower Sbelſtone 
« cut or felled down, except what ſhall be wanting to be uſed 
on the ſame, before my ſon Villiam Stevens ſhall be of the 
ge of twenty-one ; and then to have quiet poſleſſion of the 


« fore he ſhall accompliſh the full age of twenty-one, then I give 
| © and bequeath he fee-/imple, and inheritance of Lower Shelſtone 
«tomy wife Elizabeth Stevens for ever. -The teſtator died, 


| the age of twenty-one, and was married, and had feveral child- 
ren. William Stevens afterwards died, leaving Mary Stevens 
(one of the defendants) his widow, and Fobn Stevens (another 


| lam Stevens took under the will. 

| (The bill was filed againſt the heir at law, for a ſpecific per- 
formance of an agreement entered into by William for a ſale of 
the eſtate.) Ss =, Ft ame 1 

| Kooke, for the plaintiffs, contended, that, by the manifeſt in- 
tention, and upon the fair conſtruction of the will, the ſon took 


{ble except * heirs,” and they are not neceſſary to paſs a fee- 
imple by will. In Coke Littleton (a), it is laid down, that an 
ſtate in fee · ſimple paſſes by a deviſe to a man for ever, or in fee- 
ple, or to him and his aſſigns for ever ; and in the caſe of Vid. 
lale v. Hardinge in Hobart (5), a deviſe © to my coufin A. H. 
for 99 years, and my ſaid couſin A. H. ſhall have my inberit- 


(a) Co, Littl. 9. 5. 5 arias (3) H. 8. Jac. 1. Hob. 2. 
| e 


« he ſhall be of the age of twenty-one, and then to have the 


Elizabeth Stevens ſhall find and provide for my fon William 


ame. But if my ſon William Stevens ſhall happen to die be- 


king Elizabeth Stevens his widow, and William Stevens his 
only ſon, who was then about fifteen, and afterwards attained 


lelendant) his heir at law The queſtion was, what eſtate Wil- 


an eſtate in fee. The teſtator had uſed the ſtrongeſt words poſ- 
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ple. Here the words fee-/imple,” * inheritance,” and « fir 


_ cording to what is laid down in the Counteſs of Bridgewater, 


in the event of the ſon's coming of age, he had before limited to 


neral, againſt a partial inteſtacy. It muſt be argued, on the 


ſimple, have been reſtrained by the words child or children, 
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* ance, if the la will-allow it,” | was held to paſs the fee. fim. 


ever, are all uſed. The will further ſays that, at the age of 
twenty-one, the ſon ſhould have the whole eſtate, and thi 
would clearly carry the abſolute property and inheritance, 2. 


Caſe (c). But the laſt clauſe in the will is deciſive, for, by tba, 
if the fon ſhould die before twenty-one, the teſtator gives the 
Fee-/imple and inberitance of Lower Shelftone to his wife for ever 
This muſt mean the ſame fee-ſitmple, and inheritance, which, 


him. There is no deviſe over if the ſon ſhould attain his age of 
twenty-one, but, if an eſtate-tail had only been meant, it is clex 
the wife was ſo muchr an object of the teſtater's favour that he 
would have limited the remainder in fee to her, and not hare 
left it to go in a courſe of deſcent. The preſumption is, in ge- 


other ſide, that the words child or children reſtrain the pre- 
ceding words, and confine the eſtate to a fee-tail, Caſes will 
be cited in ſupport of this conſtruction ; but all that can be men- 
tioned, were caſes where the queſtion was, whether there ſhould 
be an eſtate in fee-ſimple, or for life. No caſe can be produced 
where expreſſions, which otherwiſe would clearly carry a fe- 


th 


to an eſtate-tail. 15 
Batt, for the defendants, ſaid, he ſhould rely on two clear rules the 
of conſtruction. 1. That the intention muſt prevail if conlit- de 
ent with law. 2. That effe& muſt be given to all the words of lt 
the will, if poſſible. The words * fee-/imple and inheritance * 
may very fairly be underſtood as deſcriptive of the intereſt the Me 
teſtator had Jimſelf in the eſtate. But if they are taken to apply pla 
to the intereſt deviſed, they are reſtrained by what follows. It 1 
was in J/ild's caſe (d) laid down, that an eſtate-tail paſſes by! 0 
6 


e child or children” ſhould be conſtrued to reſtrain the interel 


V 3. 61 #7; 6 Co 16:; 06158 


deviſe to a man and his children, if he have no children at the 
time; (otherwiſe, as was the caſe there, the father only takes 
for life). This doctrine is alſo recognized in (Cook v. Cook in 
Vernon (e), and in Gilbert's law of Deviſes. Unleſs the words 


deviſed to an eſtate- tail, they will have no operation, and, accord- 
ing to the ſecond rule mentioned, they muſt, it poſſible, have 


(c) B. R. H. 2 Ann. 6 Med. 106, 110. (e) Canc. E. 1706. 2 Peru. 545. 


{cms 
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ſome effect given to them. There are numerous authorities to 
hey that ſubſequent expreſſions may narrow the ſenſe of thoſe 


which go before, not only in wills, but in deeds. Thus, in 


Cole Littleton (J), it is laid down, that if lands are given to B. 
and his heirs, Habendum to B. and his heirs if be have heirs of 
his body, and, if he die without heirs of his body, to revert to 
the donor, this 1s only an eſtate-tail. So in Leigh v. Brace in 
Carthew (8). a feoffment being to feoffees and their heirs to the 
uſe of A. for life, and afterwards to the uſe of B. and his heirs 
for ever, and for default of iſſue of the body of B. then to the 
aſe of the heirs of. the feoffor, the limitation to B. was conſtru- 
ed to be only an eſtate-tail; and in a caſe in Dyer (5), a deviſe 
in words very like the preſent, viz. © I give the fee-/imple of my 
« higger houſe to A. and after A's deceaſe to B. A's ſon,” was 
conſtrued to paſs only a life-eſtate to 4. The words hen to 
« have the poſſeſion. of the whole eſtate,” in the preſent caſe, were 
| only meant to expreſs that the ſon was, at his age of twenty- 
one, to come into the poſſeſſion of every thing which his mo- 
ther was to poſſeſs till that time. There are no words ſuper- 
added to the deviſe over of * the fee-ſimple and inheritance” to 
the wife, which ſhows that a difference was intended between the 
eſtate given to her, if the ſon ſhould: die under age, and that 
limited to him. 

 Rooke, in reply, obſerved, that the duxitfh was of the tee-ſimple,” 
ind not my fee-ſimple,” which ſhowed that a deſcription of 
the intereſt, not the ſubject, was meant. That no caſes had 
been cited where the words child or children” had narrowed an 
elate to a fee-tail. In the caſe put in 4's Caſe there were no 
words of inheritance in the firſt part of the deviſe. The caſe 


in Dyer, when taken altogethors made rather 1 in fayour of the 
plaintiffs. 


could raiſe a doubt on the one fide, or ſupply an argument on the 
other, to make the caſe plainer than it is on the face of it. If 
the teſtator had uſed the words, “ all his eſtate,” © inheritance,” 


r tor ever, and had ſtopped there, the fee- ſimple would have 


Lord Maxsr1EI DI had a mind to ſee whether ingenuity 
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words paſſed. But the words, child or children, are to the full as 
ereilt flirictive as if he had faid, * and if my ſon die without heirs of 
ord- bis body.“ To give the father an eſtate in fee, would be to 


Arike thoſe words out of the will. They muſt operate to give 


| 1 ce. Littl, 21. 4. 2 Bac. Abr. 260, | (2) E. R. H. 6 Will. z. Carth. 343. 
15 | (7) E. 19 El. Dy. 357+ Pl. 44. 
1 Ng him 


STEVENS, 
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him an eſtate=tail ; for there were no children born at the time, 
to take an immediate eſtate by purchaſe. The meaning js the 


ſame, as if the expreſſion had been, to William and bis betrs, 
« that is to ſay, his children or his iſſue.” The words, „for 


4 ever, make no difference, for Witkam's iſſue might laſt for 


o 5 8 
The certificate was as follows: 1 
«© Having heard counſel, and conſidered this caſe, we are of 


opinion, that William Stevens took (under the above will of 


Tueſday 
8th February. 


A captain of 
marines, who 
happens to be 
on board a 
man of war 
when ſhe 
takes a prize, 
but does not 
belong to her 
complement, 
ſhares only as 


a paſſenger. 


Jobn s, taking the plaintiff and the mariners left with him on 


«© Chriſtopher Stevens) an eſtate-tail to him and the heirs of 
« his body, with reverſion to himſelf in fee by deſcent. 


 Mans#itLD. | 

5 CT * 179 (7 TTY : 

| 12th February, 1 780. W. H. AsuHUBsr. p 

: Ot ates. F. BULLER.' a 

1 

1 

Wemys ggar LINZ ARE and another, 4 

HEIsS was an action for money had and received to the [ 
A plaintiff's uſe. The plaintiff was a captain of marines f 
(with the rank of major) and commanded the detachment of ma- 6 
rines on board the Europe, admiral Montague's ſhip, at Neu- 1 
foundland. Hoſtilities having commenced between France and (4 
this country, the Admiral ſent Commodore Evans to ſeize the 46 
two French ſettlements of Miguelan and Sr. Pierre, and ſome ma- " 
rines were draughted from the Europe, and other ſhips, and ſent * 
on board the Pallas, under the command of the plaintiff, to aſi — 
in the expedition. The two iſlands being reduced, Commodott i th 
Evans rejoined the Admiral at Sr. Fobn's, having left the Sur- | af 


prize, a frigate of 28 guns, commanded by captain Linzee (bro- 
ther to one of the defendants) to finiſh ſome neceſſary buſinels, 
and alſo the plaintiff, with part of the marines which he had 
brought with him from the Europe and other ſhips. The com- 
plement of marines belonging to the Surprize was under the 
command of a lieutenant Moriarty. Captain Linzee, ſoon after, 
received orders from Admiral Montague, to proceed, 26 ſoon 3 
the buſineſs for which he was left was accompliſhed, to &. 


| ah 
board, and entering them on a ſupernumerary liſt for 2 


cale the Admiral ſhould have failed for England 


when 
1 | 


1 
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and the marines on his ſupernumerary liſt for victuals only, till 
he ſhould arrive in Eng/and. The Admiral having been order- 
ed home, the Surpriae followed, having the lieutenant and her 
own complement of marines on board, and alſo the plaintiff and 
his additional marines. On the way to England, ſhe took a 
French merchantman, called Les Deux Freres, and having 
| brought her to Spit bead, and the two defendants being. appoint- 

ed agents, they ſold the ſhip, made out a liſt, according to the 
eſtabliſhed regulation for the diftribution of prize money, and 
gave notice in the Gazette for the payment of ſuch part of the 
produce as had come to their hands. At the beginning of a 
war, it is uſual to paſs an act of parliament, authorizing the King 
to order the diſtribution of the value of prizes to the officers, 
ſeamen, marines and ſoldiers, on board the ſhip or ſhips by 
which the prize was taken, in ſuch proportions, and after ſuch 
manner, as he ſhould, by proclamation, order and direct. Such an 
act had paſſed on the preſent rupture with France (i), and a pro- 
clamation was iſſued, in the uſual form, dividing the perſons 

entitled to ſhare in prizes into five claſſes, and fixing a certain 
proportion for each claſs. The deſcriptions of the ſecond and 
fifth claſſes are as follows: Second claſs—** The captain of ma- 
ines and land forces, ſea lieutenants, and maſter on board.. 
They are to have one eighth divided amongſt them. —Fi/tb 
44%. The trumpeter, quarter gunners, carpenters; crew, 
* ſteward's cook, armourer, ſteward's mates, .cook's mate, gun- 
* ſmith, ſwabber, ordinary ſeamen, and marines, and other 
* ſoldiers, and all other perſons doing duty and aſiſting on board.” 
his claſs. is to have two eighths divided amongſt them. Upon 
the advertiſement-in the Gazette, the plaintiff came and claimed 
a ſhare, when the defendants offered him the proportion of per- 
lons in the ##þ claſs. He infiſted he was entitled to be ranked 
in the ſecond, as a captain of marines on board at the time of the 
capture, and to be paid accordingly. This being refuſed, he 
brought the preſent action, which came on to be tried before 


ſhip during an engagement does duty, and is therefore entitled 


0) 19 Ceo. 3. c. 67. ) Neaneſday 22d Dec. 1979. 


hen he ſhould get to St. Fobn's, then to continue the plaintiff 


Lord MaxsPIEI D, at Guildball, at the ſittings after laſt term (4). 
The queſtion turned very much on the nature of the marine 
kervice, Every paſſenger who is accidentally on board a King's 


do ſhare in the fifth claſs; but it was ſaid, on the part of the 
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plaintiff, that being an officer of ſuperior. rank to the leutenay 


of marines who belonged to the Surprize, he ſuperſeded him of 


courſe, when he came on board, and was therefore, at the time 
of the capture, to be confidered as commanding the marines, 
Several officers in the marines were called to eſtabliſh this po- 
ſition, but their evidence went rather to matter of opinion, than 
to inſtances, or facts; and it was ſuggeſted, on the part of the 
defendants, (and, in the further progreſs of the cauſe, appeared to 
be true) that, by the preſent regulations of the navy, no officer 
of marines, above a lieutenant and his party, can be allotted to 


any ſhip under 50 guns. It appeared, that the complement of 


marines belonging to any ſhip is not fixed and appropriated to that 
ſhip in the ſame manner that the ſea officers and mariners are, but 
that they are frequently ſhifted and removed, in a ſort of rotation, 


as land troops from different barracks and quarters. 


For the defendants, the manner in which the plaintiff Was en- 
tered on the books was relied on, as well as the above regulation 
againſt any higher officer of marines than a lieutenant, ſerving 
on board ſuch ſhips as the Surprize. Several officers of very. high 
rank in the navy were examined (among others Admirals Mon. 
tague, Barrington, Evans, and Campbell), but who alſo ſpoke 
chiefly to their opinion, which was clear againſt the claim of the 
plaintiff, and that a ſuperior officer of marines, coming on board 
by accident, does not command the complement belonging to the 
ſhip, - Ly | 
What was of moſt weight was the caſe of the ſea officers be- 


longing to the Glouceſter, upon Lord An/on's expedition, which 


was ſhortly this: Lord Anſon, on his return home, having the | 


Centurion and Glouceſter with him, found it adviſable to ſink the 


Glouceſter, taking her crew and officers on board the Centurion. 
The men were incorporated with thoſe of that ſhip, but ſhe hav- | 
ing her full number of officers, the officers of the Gloucefter were | 
entered on a ſupernumerary liſt. They continued in this manner 
on board during the reſt of the voyage, and, when the Acapulco 
ſhip was taken, they took a part in the engagement (as indeed 
they had done all along in the buſineſs of the ſhip) accord- 

ing to their reſpective ranks. When the prize-money ca 


to be diſtributed, they claimed to ſhare with the officers be- | 


longing to the Centurion, each according to his reſp 
rank. This produced a ſuit in the Admiralty, which, in the 
firſt inſtance, was decided in their favour; but, upon 10 
appeal (in which Lord MaxsrIELD was counſel) the fen 


tence was reverſed, and it was determined, that they Wefe on 
4 entitle | 


3 
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bution being the ſame then as now). 


tion, there might be a difficulty for want of proper parties. (The 
Solicitor General, though nominally for the agents, ſaid he was 
not counſel for them, but for the lieutenants of the Surprize).— 
His Lordſhip ſaid, the queſtion was of a delicate nature, as the 
diſcipline on board his Majeſty's ſhips was neceſſarily involved 


termination had been, that the words on board” in the deſcrip- 
tion of the ſecond claſs, meant be/onging to the ſhip, and that be- 
ing corporally on board was not ſufficient. He had always 
thought hat caſe was a very hard one, but it was ſolemnly 
decided. Opinions were not evidence, and as to facts, the 
proof was extremely looſe on both ſides. It was a material cir- 
cumſtance for the. plaintiff, that marines are not, like ſeamen, 
fixed to the particular ſhip, but the argument from thence, was 
in a great meaſure anſwered by what had further been ſworn 
dia. that only the complement ſent by the admiralty are entered 
as belonging to the ſhip, that no body can add to that comple- 
ment, ſo that other marine officers, or men, if they come on 


appear that the plaintiff was under any orders to continue on 


W pleaſure, if he had found it more convenient to return to Eng- 
land in any other veſſel. His Lordſhip ſeemed of opinion with 
the defendants ; but the jury, after going out for ſome time, found 
a verdict for the plaintiff, 1 

On Tueſday, the 27th of January, the Solicitor General ob- 
taned a rule to ſhew cauſe why there ſhould not be a new trial, 


v which was granted, upon his undertaking to produce an affida- 

re vit of Lord Ambherſt to ſhew that he and his brother, being on 

ef board a king's ſhip (the Dublin) on their way from England to 

lea Anerica in the laſt war, a prize was taken, in which they only 
ed hared in the fifth claſs. An affidavit to that purpoſe was ac- 
rd- cordingly produced, and another, ſtating the order of the ad- 
ame minalty (above referred to) that no captain of marines ſhall ſerve 
be. dn board any ſhip under 50 guns. 

Ne This day, Lord MAansFIELD reported the evidence to the ef- 


{*@ aboye ſtated, and cauſe was ſhewn againſt the new trial. 


. 1 Dunning 


entitled to ſhare in the fifth claſs. (The regulation for diftri- 


Lord MANSFIELD, in ſumming up to the jury, obſerved, 
that, if it had not been agreed to try the queſtion by this ac- 


init. In the caſe of the officers of the Gloucefter he ſaid the de- 


board, are only entered for victuals as paſſengers. It did not 


board the Surprize, or that he might not have quitted her at 
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17809. Dunning and Erftine for the plaintiff—The Solicitor Genera, 
Wr, Davenport, and Taylor, for the defendants. = p 
agzins For the defendants jt was ſaid, that Lord Amberſt's affidavit , 
Lis28t. only proved that he, and General Amberſt, had not thought it an 
object to inſiſt upon ſharing in a higher claſs, and the order of 
the admiralty could not affect the eaſe of a captain who hap. | 
pened, in fact, to be on board a ſmaller veſſel. That the caſe of 
| the Gloureſter did not apply, for that a ſea officer's exiſtence, 23 c 

ſuch, depends -on the ſhip to which he belongs, and if ſhe is 
ſunk, or otherwiſe loſt, his rank ceaſes entirely, till he receives c 
a new appointment. That if the doctrine contended for by the y 
defendants were to prevail, an officer of marines could never re. e 
ceive any prize money, unleſs he happened to be on board his p 
own ſhip, and the marines, being under the command of the | ; 
| admiral, it would be in his power, by ſhifting the captain, p 
to prevent them from ever receiving a ſhare in any prizes, 2 
Lord MansFiELD ſaid, the queſtion was of conſiderable | { 
public conſequence, and that farther enquiry might throw light t 
upon it. He therefore thought it ſhould be ſent back to x 0 
jury, without the prejudice of any opinion. OF 0 
e The rule made abſolute [1], d 
[2] The new trial cameon at Guildhall be- | only ſhared in the fifth claſs, and having : 
fore Lord Mansfield on Monday, the 29th of | proved that he had not in fact acted as con. cl 
May, and the defendants having given evi-,] manding the marines on board the Surpriz, la 
dence of inſtances in which officers, under the | a verdi& was found for the defendants. tl 
ſame circumſtances with the plaintiff, had „ | | fa 
. hi 
th 
: it 
Wedneſday PoLyYBLANK again} HAWKINS, of 
gth Feb. „„ | ; 8 1 th 
pr} neg HIS was an action of covenant againſt the aſſignee of a a 
Arg are leaſe, by the huſband of the heir at Iaw of the original | | 
nant in fee, leſſor. The declaration, in ſtating the plaintiff's title, ſet forth, — ta 
1 That one William Strobridge was ſeiſed in his demeſne as of fee, WW 0 
We and, being ſo ſeiſed, granted the leaſe on which the action m be 
þi if, in brought. That he afterwards became ſeiſed of the reverſion in fa 
oe 9 his demeſne as of fee, and, upon his death, the ſaid reverſion WWW 7: 
ſtate that he deſcended and came to Joanna then and ſtill the wife of the th 


is ſeiſed 12 
| his demeſne 

as of freehold 
in right of his 
evife, it will 
be bad on a 
ſpecial de- 
murter. 


plaintiff, as grand-daughter and heireſs at law of the ſaid Millu: 
whereupon the plaintiff became, and from thence till the exp!” 
ration of the term was, ſeiſed of he ſaid rever/ion in bis dem: 1 
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a of freehold in right of the ſaid | Joanna his wife. To this decla- 
ration, the defendant demurred, and aſſigned for cauſe of de- 
murrer, that it is ſtated in the ſaid declaration, that the ſaid 


« miſes, in his demeſne as of freehold in right of Joanna his 
« wife; whereas it ought to have been alledged, that the plaintiff 
« and Joanna hig wife, in right of the ſaid Joanna, were ſerſed in 
« their demeſne as of fee, of and in the ſaid demiſed premiſes.” 
Lawrence, in ſupport of the demutrer, contended, - that the 
declaration muſt ſet forth ſome certain, determinate eſtate, 
which was not done in this caſe, for“ freehold” would apply 
either to an eſtate in fee, in tail, or for life, and it would be im- 
poſſible here for the defendant to traverſe the plaintiff's title ; 
Sanders v. Huffey in Carthew (1). The very eſtate which the 
party has, and by virtue of which he entitles himfelf to the 
action, ought to be ſtated. - Here the allegation implies a /o/e 
ſilin, but when an eſtate in fee comes to a feme-covert, the in- 
tereſt of the huſband and wife is a ſeiſin in fee in Both, in right 
of the wife. So it is ſtated in the declaration in Took v. GJ 
ack, in Saunders (m), and that it is neceſſary ſo to ſtate it, was 
directly determined in Catlin v. Milner, in Lutwycbe (u). 

Mood, for the plaintiff, admitted, that the uſual form of de- 
claring was in the manner contended for, but ſaid, ſuch particu- 
latity was only neceſſary, where, in order to ſupport the action, 
the whole eftate muſt appear. Here an eſtate for life in the rever- 
hon would entitle the plaintiff to the action, and the word free- 
bold” implied that he was at leaſt tenant for life. That part of 
the declaration which was objected to, could not be traverſed ; 
it was mere legal inference. The facts traverſable were the ſeiſin 
of the wife's anceſtor, and the deſcent to her; and that was all 
that was neceſſary to be ſtated ; the reſt was ſurpluſage. In the 
ale in Lutwyche, the huſband, in a plea in bar, had merely 
ſtated, that he was ſeiſed in fee in right of his wife. That cer- 
tanly was not true, and nothing farther appeared on the plea ; 
bo that it was a ſubſtantive allegation on which iſſue might have 
been taken ; but here enough appeared, taking the whole of the 
facts ſtated together, to ſhew exactly the title of the plaintiff, 
The caſe in Saunders was merely the precedent of a declaration, 
this point was no part of the caſe brought before the court ; 
and the caſe in Carthew was not like the preſent, for there the de- 


0) P. g. 


(n) (n) T. 7 Will. 3. 2 Lutxv. 1421, 1425. 


FE. 21 Car. 2, 1 Saund. 250, 253. 
claration 


ct plaintiff was feiſed of the reverſion of the ſaid demiſed pre- Hawkins. 


316 "7 CASES. IN HILARY TERM 


17806. claration merely ſaid, that the plaintiff Was fied, without a 
rr additional words. 90 W 


PoLYBLANK | 
again Lord MANSTIEID abſent. 
Hawzixs. WILL ESõß, Juſtice. — This is a good objection in point of form, 
upon a ſpecial demurrer. 
© BULLER, | Juſtice, —It is admitted, that it is the eſtabliſhes 
practice to ſtate the exact title, and it is a fault in form to haye 
departed from it. 
The court were going to give judgment for the defendant, but 
Wood moved for leave to amend, which was granted on payment 


of coſts. ; 

; 0 

0 

f | | 1 4 

Wedneflay ' JACKSON again} HASSELL, 

gth Feb. | | | | . | ( 

Bail to the H E defendant's bail to the action obtained a rule to ſhew " 
action are 

not liable be- cauſe, why the proceedings againſt them, upon their re- 7 


you ee cognizance, ſhould not be ſtayed, on payment of the debt ſworn 


{worn to, and 
| the colts to, and the coſts. 


Cauſe was now ſhewn, and it was inſiſted, that the bail are 
liable for the ſum recovered by the verdict, though exceeding 
that for which the defendant was held to bail; but the court 
ſaid, that the contrary was the ſettled practice. 

Lord MANSFTEL D abſent. 


Baldwin in ſupport of the rule — Bollon, Serjeant, for the plaintiff f 
The rule made abſolute. hi 
ft 
/ N 
pe 
The Kine againf the INHABTITANTS of NORTH SHIELDS, ; 
| 5 1 te 
Frida 
11th Feb. c n 02 
Y an order of a juſtice of peace, the pariſh officers of tis 0 


N 1 
hn New wa townſhip of North Shields were directed to pay to Ann 


hho the Train, of that townſhip, the wife of Thomas Irwin, a mariner, 


pauper.—It and then a priſoner in France, the ſum of two ſhillings and x- 


2; not ſettled 
ee da pence weekly, until ſuch time as they ſhould be otherwiſe order- 


perſon who ed, for the ſupport of her three children by her ſaid huſband; 


applies to the 
pariſh for re- One aged {ix years, one three, and one fourteen months. The 


Iief for one of 155 
Þis children but not for himſelf, is entitled to ſuch relief, although he refuſes to 20 into the wor 


4 parill 
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D's officers appealed to the quarter ſeſſions, where the order 


was confirmed, and a ſpecial caſe ſtated, to the following effect, 


9 18.— There was, at the time of making the order, within 
« the townſhip, a poor-houſe, eſtabliſhed according to the ſta- 


« fered ſo to do ; ; but ſhe refuſed to go with her ſaid three chil- 


« relief; neither did ſhe ſeek relief for herſelf, nor was any or- 
der for her. Her huſband was a mariner and priſoner in France 


« her ſaid three children.“ — The caſe concluded, * That theſe 


« that they ought not to be ſeparated from their mother, and 
« that the mother, not ſecking relief herſelf, was not com- 
„ pellable to go into the work-houſe.“ Upon a certiorari, 
and a rule to ſhew cauſe why both orders ſhould not he 
quaſhed, the caſe came on to ve © on Medngſay, the gth 
of February. 

Lee and Scott in ſupport of the rule. They argued, that 
the intention of the ſtatute of 9 Geo. 1. cap. 7. § 4. was to ſa- 
cure to pariſhes a benefit from the labour of perſons aſking re- 
lief. If parents receive aſſiſtance for the maintenance of their 
children, hat is, in truth, a relief to them. The caſe, there- 
fore, ſtates improperly, that the wife had not aſked relief for 
herſelf ; ſhe did virtually, by aſking it for her children, whom 
ſhe, if able, was bound to maintain. They relied on the caſe of 


pariſh-officers for diſobeying an order of the quarter ſeſſions, di- 
; tenance of a pauper and her two baſtard children. The trial 
came on at the aſlizes, but the point being ſaved, all the Judges 
beld, that the order was void under the 4th ſection of the ſtatute, 
Which ſays, * That if any poor perſon ſhall refuſe to be lodged, 
3 or maintained, in any work- houſe erected according to 

the proviſions of the act, ſuch perſon ſhall be put out of the 
book or books where the names of the perſons who ought 

© to receive collection in the pariſh are to be regiſtered, and 


the 
{nn 
el, 
- 
ler- 


nd; 


(a) M. 7 Geo. 3. 3 Burn's Fuftice, 13th Edition, p. 537. 


« tute of 9 Geo. 1. cap. 7. into which the pariſh officers were 
« willing to receive the pauper, with her three children, and of- 


« dren, who were of the ages mentioned in the order, She had 
« znother child of eight years of age, for whom ſhe did not ſeek 


« (as ſtated in the order), and the pauper unable to provide for 


« children being nurſe- children, the opinion of the court was, 


Rex v. Carlifle (a), as in point. That was an indictment againſt 


ting the payment of one ſhilling per week towards the main- 


4 M - vc ſhall” 
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1789 « fhall. not be entitled to aſk or receive enen or relief 
— from the church-wardens or overſeers of the Poor of the 


The KING 10 bes 
againſt pariſh.” | | 3 
Noxrn Dunning, on the other ſide, ce that, as the iether 


SHIELDS, 


had not aſked relief for herſelf, and the order was only for the ſup. 
port of her children, the caſe was not within the clauſe of the 
ſtatute relied on by the counſel on the other fide. As to the 
children, ſhe was willing to let them go into the work- houſe, 
and, though nurſe-children cannot be ſeparated. by any compul- 
ſory ores” from their mother, ſhe may, by her conſent, permit 
the ſeparation, if ſhe thinks it for their advantage. In the caſe 
of Rex v. Carliſle, the relief aſked, and granted by the order, was 
partly perſonal, and therefore it was diſtinguiſhable from this 
\ caſe, and within the ſtatute. 

Lord MANSFIELD was not om during the firſt 25 of the 
argument. 

WILL IS, Fuſtice, ſaid this was ; a humane 3 and ha wiſhed 
to ſupport it. He did not think the words of the act in the 
way, and inclined to adopt the diſtinction made at the bar be⸗ 
tween this caſe and Rex v. Carliſie. 

ASHHURST, Juſtice, thought the act extended to the 21 
caſe. That maintenance for the children was relief to the mo- 
ther. There might be great inconvenience if the court were to 
adopt the other conſtruction. One object of the ſtatute was to 

encourage induftry, by holding out the diſgrace of going into 

a work-houſe, and if parents could obtain a maintenance for 

their children without being compellable to go to the work- 

houſe, idleneſs would be thereby promoted among artificers and 
manufacturers. 

Bol LER, Juſtice, on hs contrary, thought 1 diſtinction 
between this caſe and Rex v. Carliſle clear. The act was meant 
in eaſe of pariſhes, but the effect would be quite the reverſe if, 
when one of a numerous family wants relief, the u mult go 

to the pariſh work-houſe, On the other hand, the pariſh Ws 
not entitled to the labour of a whole n, becauſe one of them Th: 
might want relief. 

The caſe ſtood over till this day, WII LES, Juſtice, expreſſins 
a wiſh that it might be compromiſed. 

He now delivered the judgment of the court. 

WIL LES Juſtice We think it unneceſſary to give an opinion 


on the queſtion which has been argued in this caſe, becauſe 1 and 
PR. — . | ED m/ 
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my two brothers are tige that no appeal. lies from an order of 
maintenance. The ſtatute of 3 Will. and Mar. c. 11. 11. gives 
a concurrent juriſdiction, i in the making orders for the relief of the 
poor, to the juſtices in or out of ſeſſion [1 J and does not au- 
thoriſe an appeal. The act of 9 Geo. 1. cap. 7. made no alter- 
ation in this reſpect. The reaſon for not giving an appeal is, 
that the pauper might ſtarve while the cauſe was in ſuſpence. 
We have ſpoken to ſeveral gentlemen very converſant with ſeſ- 
f {ons law, and none of them ever heard of ſuch an appeal [2]. 


| confirmed. 


[1] The words of hi ſtatute are, By have held that the ſeſſions could act make 
« authority of one juſtice reſiding within | an original order of maintenance. 
« the pariſh or (if none be there dwelling) [2] Vide Rex v. Wadfterton, M. 6 Geo. 2, 
« jn the parts next aun. or by order of There was, in that caſe, an appeal from an 
« the juſtices in ſeſſions.” This, it ſhould | order of two juſtices for relief, and the 
ſeem, muſt mean by orderꝰ of the court of | cafe coming before the court of B. R. the 
quarter ſeſſions, not of juſtices, as indi- | appellate juriſdiction of the ſeſſions does 
viduals, when they happen to meet at the | not ſeem to have been diſputed. 'The book 
quarter ſefſions. Qu. therefore, concerning | indeed where it is reported is not of much 
the caſe of Rex v. Greenwwell, 5 Burr. 2077. | authority. 2 Barnardiſton 207, 247. 
(N. 11 Geo, 3.) where the court is ſtated to [3] Becauſe they had no juriſdiction. 


The KING again}? the IxHABTTANTS of BIRUINCHAu. 


HIS was a ſpecial caſe, upon an order of removal, which 
ſet forth [1 ]; | 

That Thomas Baker, the SPA of one of the paupers, on the 
I7th of October, being unmarried, and having no child, was hired 
in the pariſh of Birmingham, by John Fennings, a wood-ſcrew 
maker, reſident in that pariſh, for a year, good earn good hire, 
to work for him, and no other maſter, to make ſcrews, at ſo 
much a groſs; and this was all that paſſed upon the hiring. 
That perſons are often hired at Birmingham under the terms 

* 00d earn good hire,” the meaning of which is, that their pay 
8 to depend upon their work. Baker had no Wages. He was 
to have what he got. If he got nothing, he was to have no- 
thing, His maſter had no buſineſs but that of a ſcrew- maker. 


nd [1] The caſe had come on before in T. | Read of oo it was ſent back to be re- 


10 Ces. 3. but having. found evidence, in- ſtated. 
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The KING 


againſt 
NorRTH 
SHIELDS. 


The order of the ſeitions . [ 3], and the original order 


Saturday 
12th Feb. 


A hiring fer 
a year to 
work by the 
piece, with an 
implied liber- 
ty, from the 
uſage of the 
place, to be 
abſent when 
the ſervant 


pleaſes, but 


not to work 
for any other 


maſter, gains 
a iettlement, 


though he 


may have ab- 


ſ-nted him- 
ſelf at differ. 
ent times in 
the courſe of 
the year, 
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1 — 
The Kix G 


againſt 
Bir MinG- 
HAM. 


He was to work in his ater s ſhop, and do no other work, He 


For a week, or fortnight, and never aſked his maſter's leave for 


any other perſon. He took the ſame liberty of abſenting hin. 


cannot work for any other maſter. Whether the maſter could or 


order of juſtices removing Baker's widow and child to Birming- 


a year was ſtated. The abſences in the middle of the ſervice were 


What paſſed when it was made. Payment by the piece had al- 
early wages, The circumſtances ſet forth in the caſe (a greil 
only explained the nature of the PID but did not affect the 


Con ſeq uence, as was determined in Rex v. King's Norton (a a). 


— 


CASES IN HILARY TERM 


ſerved a year under the hiring, and, during the year, ſometimes 
lodged with his maſter, ſometimes in another houſe in the pariſh, 
and when he lodged with his maſter, he paid him for his die 
and lodging. He ſometimes abſented himſelf, to drink or play, 


ſach abſence. His maſter, on his return, was angry, and check. 
ed him, but always received him again. During ſuch abſence, 
he never worked for his maſter, nor did he, nor could he, for 


ſelf, as other perſons in the ſame way. The maſter had often 
found fault with him, and aſked him to work, which he had re. | 
fuſed to do, faying, “ won't work unleſs you will advance me 
% money,” to which the maſter ſaid, it would be worſe for bim. 
Maſters do uſually advance money to perſons hired under thoſe 
terms. Baler had ſaid to his maſter, that he could not compel 
him to work, and the maſter, in his abſence, had ſaid, that he 
thought he had no right to compel him. It is generally un- 
derſtood at Birmingham, that perſons hired to work in ſhops, 
under the above terms, may, occaſionally abſent themſelves, but | 


could not prevent Baker from abſenting himſelf, or compel 
him to work, did not appear from any facts, but thoſe above 
ſtated. He was hired again under the tame terms, and perfected 
his ſervice in the ſame wey. 

The court of quarter ſeſſions (for Shropſhire) confirmed the 


ham. 
On We edneſday, the gth of February, the Solicitor General and 
Plumer ſhewed cauſe.—They inſiſted, that a complete hiring for 


cured by the maſter's taking the ſervant back, ſo that the only 
queſtion was on the contract, which was to be conſtrued b 


ways been held as good, for the purpoſe of a ſettlement, 3 


deal of which was evidence, and ought not to have been ſtated) 


f no 


terms of the hiring. The apprehenfion of the parties was 0 
a 


N 13 & 14 G. 2. Burr. Settl. Caſes, No. 5 2. 


Rex 


Rex 


IN THE TWENTIETH YEAR OF GEORGE III. 


Rex v. Macclesfield (&), and Rex v. Buckland Denham (c), which 
might perhaps be cited on the other fide, there was an exception, 
jn making the contract, as to certain days or hours in the day when 


the ſervant was to be at liberty; In the firſt, it was particularly- 


« ſtipulated, that the ſaid ſervice was to be only eleven hours in 


« the fix working days; and all the reſt of the time, as well 
as on Sundays, the pauper was to be at his liberty and his 


« own maſter; In the other, the pauper was hired © to work 


« ſhearman's hours only.” In Rex v. St. Agnes (d), the court 
diſtinguiſhed between an exception which is part of the contract, 


and one ariſing from the cuſtom of the country. 


Dunning and Leycęſter, in ſupport of the rule, argued, that 
when local terms are uſed, they muſt be conſtrued according to 
the ſenſe affixed to them by the underſtanding of the place. The 
court of ſeſſions therefore had done right in ſtating the meaning 


in which the terms uſed in this caſe are underſtood in the coun- 


try, and the queſtion would be, whether if, inſtead of the words, 
the interpretation ſtated had been uſed in making the contract, 
that would have been a ſufficient hiring. The contract, accord- 
ing to the explanation ſet forth in the caſe, was this, I hire 


you for a year, but you may abſent yourſelf when you pleaſe.” 
This therefore was an exception in the contract itſelf, not of 


any particular time, but of all times, at the option of the ſer- 
vant. If the bargain had been to work at ſuch hours as ſcrew- 


makers uſually work, the caſe would not have been near ſo 


ſtrong, and yet it would then have been exactly like that of Rex 
v. Buckland Denham. In Rex v. King's Norton, only the appre- 


henſion of the ſervant was ſtated. Here it was the general mean- 
ing of the whole country in the uſe of the particular words by 


which this hiring was expreſſed. To make a hiring for a year, 
the maſter ſhould have it in his power to require the ſervice of 


the perſon hired at all times. This was rather an agreement not 


to work with others, than to work with the maſter. It was like 
à contract not to marry any other perſon, which is void. On ſuch 
a contract as the preſent, the maſter could not have maintained an 


action for the ſervant's abſence, nor could a magiſtrate have 
compelled him to ſerve. 


Lord MANSFIELD abſent. 


(6) E. 31 Geo, 2. Ibid, No. 146, 
( 


(4) T. 10 Geo, 3 1bid. No. 209. 
) H. 12 Geo, 3. 1bid. No. 218. 
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2780. Wir I rs, Juſtice, ſaid, that there was ſome nicety in the caſe, 
Fe, and therefore the court would take time to conſider of it. 
| e : This day, being the laſt day of the term, he delivered his opi- 


Bixwinc- nion, and that of the two other Judges who had heard the caſe 


e argued, that there was a ſufficient hiring and ſervice at Birming. 


Sam. He ſtated the reaſons of the judgment at large, and dif. 
cuſſed the caſes and arguments which had been 8 on both 
ſides; bot 1 hail: then left the court. 
* Both orders confirmed, 
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ARGUED amd DETERMINED 
IN THE 


Court of KIN G's 


. 
Eaſter Term, 


In the Twentieth Year of the Reign of GEOROE III. 


BENCH, 


Hobcso and his wife againſt 22 and another. 


HIS was a caſe ſent, under an order of the preſent 
Lord Chancellor (a), for the opinion of this court. 

* Suſan Folland, ſpinſter, being ſeiſed in fee, by her 
will duly executed, bearing date the 21ſt of Auguſt, 1775, 
* deviſed in the following words: “ I give and deviſe unto the 
« Reverend William Arnold, &c. and I/aac Pennington, &c. and 
« their heirs, all that my manor of H. &c. and alſo all that my other 
* farm called D. &c. and alſo all other my manors, meſſuages, 
lands and tenements whatſoever, &c. to hold the ſame unto the 
* ſaid William Arnold and Iſaac Penningtonand their heirs, to ſuch 

* uſes, and upon ſuch truſts, and to and for ſuch intereſts and pur- 

* poſes, and under and ſubject to ſuch proviſoes and agreements as 

are herein-after mentioned, expreſſed and declared, of and con- 
cerning the ſame; that is to ſay, as to, for, and concerning the 
* {aid manor and form called H. &c. to the uſe and behoof of 

my dear ſiſter Elizabeth the wife of Mr. John Belchier and her 
aſſigns for and during the term of her natural life; and, after 


0 7th December, 1779. 
2 the 


* 


Tueſday 


| 18th April. 


If there is a 
deviſe to A. 
and the heirs 
of his body, 
and for abant 
of ſuch I ue 
to B. and 4. 
dies before 
the teſtator, 


leaving iſſue, 


ſuch iſſue 
ſhall take 
nothing, and 
the limitation 
to B. ſhall 


not be con- 


ſtrued an exe- 
cutory de- 


viſe, bat mall 


veſt in poſſei- 
ſion as an 
immediate 

dev iſe on 

the teſtator's 
death. The 
caſe of Coul- 
fon v. Coulſon, 


has been 10 


long conſidered as law, that the preciſe dae in that caſe ought not now to be litigatogd. 
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HopssoN 


againſt 


AmBRO58. 


+ © wards married the defendant Hodg fon, and, in July, 1778, ſhe 


© the determination of that eſtate, to the uſe of the ſaid Fit, lan 
Arnold and 1/aac Pennington and their heirs, during the like or 


e ftom being defeated or deſtroyed, and, for that purpoſe, to make 


1 46 thereof, to her and their own uſe and benefit, and Jrom and after 


then to the uſe and behoof of my dear ſiſter Catharine Jolland 


* 
—ͤ—E—— — 


* hoof of my ſaid dear ſiſter Catharine Jolland and her aſſigns, 


that term, to 2he heirs of the body of Catharine Folland, and for | 


tharine Jolland i in the former deviſe.)—* Elizabeth Belchier died 
 * on the 2 5th of September, I775, (in the lifetime of the teſtatrix,) 


the deviſed eſtates for 99 years, in truſt for herſelf. She then 


farm called D. &c. and all the ſaid reſt and reſidue of my 


| tations over to Elizabeth Belchaer ; to the truſtees ; the iſſue of 
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« the ſaid Eliaabeth Belchier, upon truſt to ſupport and preſe;,, 


« the contingent uſes and eſtates herein-after limited therein, 


entries and bring actions, as the caſe ſhall require, but neverthe. 
«« leſs to permit and ſuffer the ſaid Eliaabetb and her aſſigns, dur. 


« ing her life, to receive and take thegents, iſſues, and Profit 


« her deceaſe, then to the uſe and behoof of the heirs of the body if 
the ſaid Elizabeth /awfully ifſuing ; and, for want of ſuch if 


< ſpinſter, and her aſſigns, for and during the term of ber natural 
«*« /ife: and, from and after, &c.” (the ſame limitations and in the 
ſame words as before, to the truſtees for the life of Catharin: 
Jolland. and, after her death, t the heirs of ber body, ) * and for 
« want of ſuch iſſue, then to the uſe and behoof of my own * 
« right. heirs for ever. And, as to, for, and concerning the ſaid | 


„ manors, meſſuages, lands and tenements whatſoever, ſubje& to 
% c. (the payment of certain annuities,) ** to the uſe and be- 


«© Sc,” (the {ame limitations to Catharine Folland, and to the 
truſtees for her life, as in the deviſe of the former part of the 
eſtate to Elizabeth), * and, from and after her deceaſe, Ec.“ (to 
the truſtees and their executors for 1000 years without impeach- 
ment of waſte upon truſt, Sc.) * and, after the determination of 


40 Want of ſuch iſſue, to the uſe and behoof, Se.“ (the ſame limi- 


Elizabeth Belchier ; and the teſtatrix's right holes ; ; as to Ca- 


4 leaving one daughter, Catharine Belchier, one of the defendants. 
< The teſtatrix died on the 11th of May, 1776. After her death, 
* Catharine Jolland, being adviſed thereto, made a demiſe of all 


< ſuffered a recovery, to the uſe of herſelf in fee-limple, and after- 


and her huſband entered into written articles to ſell the manor of 
H. under a good title, to Ambroſe. In Michaelmas Term, 1775 
Hadg ſon and his wife, filed a bill — and alſo againſt 


3 5 Catharine 
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4.Catharme, the daughter of Elizabeth Belchier, for a diſcovery of 1780. 
the ſaid Catherine's claim and title, and for a ſpecific perform- 88 
« ance of the articles. The defendant Amvreſe admitted the ar- againf 
« ticles, and all the facts above ſtated, but ſaid, he declined the A α s. 
4 purchaſe; being adviſed, that, by the conſtruction of the will, 
« Catharine Hodg fon might be deemed to have taken only an eſtate 
| « for life, and not an eſtate-tail, by which means a good title 
could not be made to him. Catharine Belchier ſubmitted the 
« queſtion, and her intereſt to the court. 

The queſtions ſtated for the opinion of this court on the 
*zbove caſe were, 1. Whether Catharine Belchier, the daughter 
| « of Elizabeth Belchier, took any, and what eſtate, under the will 
4 of Suſan Folland? 2. What eſtate. Catharine Hodgſon, late 
Jolland, took under the ſaid will?“ 


The caſe came on to be argued this day, by Lee for the crea 
tiffs, and Wilſon for the defendants. 

Lord MANSFIELD aſked Wilſon, whether he meant to con- 
tend, ſuppoſing the deviſe to Elizabeth Belchier would have been 
a eſtate- tail in the event of her ſurviving the teſtatrix, that, in 
the event which had taken place (of Elizabeth's death happen- 
ing before that of the r her iſſue could take by pur- 
chaſe ? 

He anſwered, That he thought he could not maintain that 
point, after the caſe of Goodright v. Wright [1]. 

BULLER, Juffice, mentioned Hutton v. Simpſon (5), as a prior 
caſe exactly of the ſame ſort (e). 

WiLsox ſaid, he meant to argue, on the authority of Hophins 
v. Hopkins (d), that the eſtate to Catharine Folland (in the firſt 
deviſe) which would have been a remainder if Elizabeth Belchier 
had ſurvived the teſtatrix, became, by her death before the con- 

lummation of the teſtament, an executory deviſe, and, being limited 
| ater an indefinite failure of iſſue of Elizabeth, was void, and the 
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8 {1] B. R. H. 1717. 1 P. V. 397. De- | court, that the daughter took nothing either 

"ſe to J. and his iſſue, remainder to B. and | as the iſſue of B. or as the heir of 4. though 

Us iſue, remainder to the heirs of 4. A. dies it was argued that, in the events which had 

U in the life-time of the teſtator, without iſſue. happened, ſhe might take by purchaſe under | 

p . dies alſo in the life-time of the teſtator, | the deſcription of 4's heir. S. C. at more I 

N ming 2 daughter, who was alſo heir of 4. | length 1 Str. ,25. 50 ; 

c feld by — Chief Juſlice, and the whole | | | 

L 5) Canc. M. 7 2 Vern. 722. (4) Canc. M. 1734. Ca. temp. Talb. 41. 1 

Rr le) Vide alſo Fuller v. Fuller, B. R. M. | Tide Ld. Hardwick? s opinion on the will | 
NT 38 EI. 1. Cro, 422. and Brett v.] in that caſe afterwards, 1 Att. 581. §. C. 

2 Ligen, 10 BY. Plonod. 340. 5 mentioned 1 Pex. 268. i 
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1780. eſtate deſcended to the two ſiſters as co-partners.. That it wi; 
„ in Hopkins v. Hopkins, that an event happening after the N 

again} execution of the will, and before the conſummation of it by 
AMBROEE. 


the death of the teſtator, may vary the nature of the eſtate de. 
viſed, from a remainder to an executory deviſe, and the intention 
here moſt clearly was, that Catharine Tolland ſhould take nothing 
while any of Eligabetb's iſſue remained. 
Lord MAN SFIELD— The limitation to Elizabeth FOYER on 
the preſent ſuppoſition, was of an eſtate- tail. The whole of that 
limitation was gone at the teſtator's death, and therefore the 
eſtate to Catharine Jolland took place immediately. The words, 
and for want of ſuch iſſue,” mean the ſame thing as“ and whe 
ce ſuch Mater tail, and this is the common caſe of a remainder q 
after an eſtate-tail, where, if the firſt eſtate never takes place, 
the remainder veſts in poſſeſſion immediately (e). In Hoptin: x, 
Hopkins, the difficulty was, how an event ſubſequent to the will 
ſhould vary the conſtruction ; but Lord TALBOT got over it. 
Some days before, Lord MANSFIELD had obſerved, that the 
queſtion, whether the deviſe to Elizabeth Folland was an eſtate- 
tail, was exactly the ſame as that determined in Coulſon v. Coul- 


(e) Vide the Wy above cited of Huston v. 


Simp/on, Rigden v. Brett, and Fuller v. Faller. 


iz e.. Str. in 
2 Ath. 246, 247, 250. 


| 


* Geo. 3. Where this rule is diſcuſſed, ® 4 


W 
n (F); that Lord Haxnwicke [2] had told him, that h« WM & 
was diſſatisfied with that deciſion ; but that he thought it ws W 
not ao to be ſhaken, The point therefore was not argued this th 
day at the bar; but his Lordſhip, and BULLER, Juſtice, expreſled fa 
themſelves upon it to the following effect: W 
Lord MansFigrD—With regard to the queſtion, whether the « 
interpoſition of truſtees to preſerve contingent remainders, ſhall .* 
vary the rule of law, (which ſays, that where, in the /ame inſtru- Ar 
ment (g), there is a limitation to the anceſtor for life, and one to i 
his heirs-general or ſpecial, the heirs ſhall not take by purchalc) the 
whatever our opinion might be upon principle and authorities, the 
if the point were new, we all think, that, ſince this is Jiterally in 
the ſame caſe with Couſſon v. Coulſon, and that has ſtood as Jaw My 
for ſo many years, it ought not now to be litigated again. It my 
would anſwer no good purpoſe, and might produce miſchief. The dat 
[2] The caſe of Bag h v. Spencer was |. 246. The ſymptoms of Lord Hardwick" the 
depending at the ſame time with that of | diſſatisfaction with that certificate, ma be per 
Coul/en v. Cculſon, and the determination | diſcovered in his argument, when he d lin 
poſtponed till the court of B. R. ſnould | termined Bag ſhaw v. Spencer, 1 Lex. 14% 
make their certificate in the latter, 2 4:4. | | | | | 


77 
44 


1 


0) 5 ide Doe v. Fonnereat infra, 
the caſe of Hophins ve Hoprins, as tot 


Fo 
point above-mentioned, 15 alſo conſidere 
great 
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great object, in queſtions of property, is certainty, and if an er- 
roneous or haſty determination has got into practice, there is 
more benefit derived from adhering to it, than if it were to be 
dcrerturned. Many eſtates may be enjoyed under the authority 
of Coulſon v. Coulſon, the titles to which would be ſhaken, if the 
deciſion in that caſe were to be over-ruled, and the caſe is ſo ge- 
nerally known among conveyancers, that it is impoſſible there 
ſhould be many held under the contrary conſtruction, becauſe, 
if there were, they would have been controverted. 

BULLER, Fuftice—It was a long time before I could reconcile 
myſelf to the determination in the caſe of Coulſon v. Coulſon, but 
now I am not clear, that, even if the queſtion were quite new, I 
ſhould not be of the ſame opinion which the court then entertained. 
fa teſtator make uſe of legal phraſes, or technical words ozly, the 
court are bound to underſtand them in the legal ſenſe. They 
have no right nor power to ſay, that the teſtator did not under- 


what is affixed to them by the law. But if a teſtator uſe other 
words, which manifeftly indicate what his intention was, and 
| ſhew to a demonſtration that he did not mean what the technical 
words import in the ſenſe which the law has impoſed upon 
them, that intention muſt prevail, notwithſtanding he has uſed 
ſuch technical words in other parts of the will. Lord Hazp- 
VICKE truly ſaid, in Bagſhaw v. Spencer (5), —“ there can be 
no magic or particular force in certain words, more than 
*others ; their operation muſt ariſe from the ſenſe they carry. — 
And I ſay, that ſenſe can only be found by conſidering the whole 
vill together. There is no rule better eſtabliſhed than that 
the intention of a teſtator expreſſed in his will, if conſiſtent with 
the rules of law, ſhall prevail. That is the firſt and great rule 
n the expoſition of all wills; and it is a rule to which all others 


muſt be remembered, that thoſe words are applicable only to the 
"ure and operation of the eſtate or intereſt deviſed, and not to 
te conſtruction of the words. A man cannot, by will, create a 


limit a fee upon a fee; nor make a chattel deſcendible to heirs; 


(5) Canc, Decreed 12 Nov. 1748. 1 Pex, 142. 2 A... 246, 570, 577. 
law 


ſand the meaning of the words he has uſed, or to put a conſtruc- 
tion upon them different from what has been long received, or 


muſt bend. It ſays, if conſiſtent with the rules of law; but it 


berpetuity; he cannot put the freehold in abeyance; he cannot 


der prevent a tenant in tail from ſuffering a recovery. But the 
lion, whether the intention be conſiſtent with the rules of 


, 


HopGoson 
againſt 
AmMBRO3E. 
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law or not, can never ariſe, till it is ſettled what the intention wy, 


This can only be diſcovered by taking the whole will together, If 


it be apparent, I know of no caſe that ſays, a ſtrict legal con. 
ſtruction, or a technical ſenſe of any words whatever, (hall prevail 


_ againſt it; unleſs a caſe which made a great noiſe in Weſtminſter. 
Hall a few years ago, be conſidered as ſuch (i). TI have no difficylty | 
in ſaying, that I do not look upon that caſe as ſuch, nor, if ever, 


| fimilar caſe ſhould ariſe, ſhall I think myſelf bound by it, but 


N,. illes Juſtice, „ and De Grey Chief | of Mr. J. Blackſtone's opinion was furm 


ſhall conſider the queſtion as if that caſe never had exiſted, fo 


the moſt that can be ſaid of it is, that, as far as it reſpects any rule 
of law, there were the opinions of ſix Judges againſt fix (4), 1 
am aware, that, as to the deciſion of the caſe between the parties, 
there were the opinions of ſeven againſt five. But it will be 
found, that the opinion of one of the ſeven (2). went upon the 
idea, that it did not appear that the teſtator meant to uſe the 


technical words in a different ſenſe from what the law in genen 
impoſes upon them. Whether the intention did ſufficiently ap- 
pear in that caſe, or not, is a queſtion, which I do not now mea 
to give any opinion upon.—Much was there ſaid of opinion 


given by eminent men at the bar. Such opinions, however well 


| conſidered, have no weight in the ſcale of juſtice. One (dated 


in 1747) has got into print (m), but I have the ſtrongeſt reaſon to 
believe, that no ſuch opinion was ever given by the then Solic- 
tor General, to whom it is aſcribed. An opinion which he gre 


on the ſame will, the year before, has been furniſhed me, by an 


eminent conveyancer, and it is quite contrary to what is printed; 
and J have alſo ſeen a copy of another, given in 1748, which! 
have the beſt reaſon to believe to be genuine, and which clearly 
proves, that none was given in 1747.—If the intention does not 


plainly appear, I agree, that the legal fenſe of the words muſt 
prevail, and, on that ground, I ſhould be ftrongly inclined to 


ſay, in the preſent caſe, even if the deciſion in Coulſon v. Couſſin 
had never taken place, that Catharine Tolland took an eſtate- 


tail; for the teſtatrix has uſed nothing but legal words. The 
deviſe is to A. for life, remainder to truſtees to ſupport contin 


(i) Perrin v. Blake, B. R. H. 10 Gee. 3. | Chief B. Adams B. Gould | aſtice, Peri 


Cam. Scacc. H. 12 Gee. 3. 4 Burr. 2579, [B. and Nares Juſtice. 


2581, 1 Blackfe. 674. K Perc rr ters 2 | (1) Blackflone Juſtice. Vide 4 Burr. 2 


ned 


| PA — | 
(4) Lord Mansfield, Aften Juſtice, and — The account there given of the ſub 


Juſtice, Smythe B. and Blackfone? Juſtice ; | by himſelf. 


againſt Yates Juſtice in B. R, and Parker | (n) Fearne on Cont. Rem, za Edit. . 
a bes 


ee, lee, e, ge ee 4 As ee A. 


2581. 
bitance 


t. 123. 


gens 


rniſhed 
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gent remainders, remainder to the heirs of the body of 4. If 
there had been no deviſe to truſtees, the caſe would be fo plain, 
that no man could doubt about it. What then is the nature of 


ſuch deviſe to ſupport contingent remainders? It is a legal and 


technical limitation, the peculiar language of conveyancers. The 
effect of this ſort of limitation, in a deed, is ſettled. There, it is 
not ſufficient to turn words of deſcent into words of purchaſe. 
The teſtatrix has not ſhewn, by any other words, that ſhe meant 
to uſe the technical expreſſions in a different ſenſe from what the 
law has put upon them, and, therefore, the legal ſenſe muſt pre- 


vail. This diſtinction was .expreſsly recognized by Lord Nor- 


thington, in a caſe of Auſtin v. Taylor (n). It ſeems to me to be 
falſe logic, to put a different ſenſe upon any words from what in 
general they import to bear, by mere inference from the words 
themſelves, unexplained by any others; though, if other words ma- 
nifeſt the intent, I know of no law that ſays, the intent ſhall not 


prevail. But terer might have been my opinion on the ſub- 


ject, if neither Duncombe v. Duncom be (o), nor Coulſon v. Coul- 
ſin, had ever exiſted, yet, after thoſe deciſions, and the great 
length of time during which they have been conſidered as law, 
I look upon them as land- marks, which ought never to be re- 
moved nor ſhaken. 

Lord MANSFIELD ſaid, ſince it had been a he 
muſt take notice, that it was moſt certainly true, that he ne- 
ver gave any ſuch opinion as that in print, nor any opinion at all, 
on that will in 1747. Several opinions had been taken at dif- 
ferent times, as events aroſe, by Mr. John Sharpe, the ſolicitor, 
whoſe brother, Mr. Joſbua Sharpe, had furniſhed the court with 
copies of them, upon the argument of Perrin v. Blake, There 
were three given by Sir Dudley Ryder, and three by himſelf. Of 
thoſe given by himſelf, the firſt was befcre 1746, the ſecond 


in that year, and the third in 1748. He had the copies {till by 


him, and the third ſtated, that he had 8 his two former 
opinions, dated ſo and ſo, and concurred therewith, vg. that 
ohn only took an eſtate for life, which ſhewed it to be impoſ- 
üble that he had given a contrary opinion. The author had been 
doo haſty in his publication, and muſt have been impoſed upon | 4 |. 


4 P == z The 


03 Mr. J. Blackfone 6 Blachſß. 672.) | came before the court of B. R. on a demur- 


des the g jueſtion in Perrin v. Blake as com- rer to a replication. The ſhort hiflory of the 


3 Fre Pf PR T 
N 7 J. 241. 3 3 4. 4 


30 IT, 12 a » | ; | PR 
He cited this eaſe from a M. S. S. Note. | (2) C. B. ii. 


» on upon a ſpecial verdict, whereas it | proccedings in that caſe is this: An ejectment 


: W328 ; 
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The certificate was in the following words : | 
Elf Elizabeth would have taken an eſtate-tail, in caſe ſhe had 
© ſurvived the teſtatrix, we think, by her dying before the teſ. 


© tatrix, it is a lapſed deviſe, and Catbarine, the daughter of 
« Elizabeth, can take nothing [4]. As to the queſtion, whe. 
« ther Elizabeth would have taken an eſtate- tail, whatever our 


was brought in Jamaica, where the eſtate lay, 
and a ſpecial verdict found, which came 
over for the opinion of the Privy council, 
upon an appeal in the nature of a writ of 
error. Lord Mansfield, (the only law lord 
who then attended the Council,) knowing 
the ſeveral opinions which had been taken, 
and conſidering the queſtion as a point of 


general tendency, which might affect titles to 


real property in England, was unwilling that 
judgment ſhould be given in the Cockpit 
merely on his opinion, and therefore pro- 
poſed, with the conſent and concurrence of 
the counſel on both ſides, that the appeal 
ſhould be adjourned, and in the mean time, 


a a ſolemn opinion taken in Weftminfter-hall. 


At firſt, it was agreed to ſtate a caſe for the 
opinion of the court of B. R. which might 


have been adjourned on account of difficulty 
into the Exchequer Chamber; but a caſe from 


the King in his judicial capacity being new *, 
it was afterwards thought better that the 
point ſhould be brought before the court, 
upon the pleadings in a feigned action of 


treſpaſs. Malter Serjeant ſettled the record 


for that purpoſe, on which, to a declara- 
tion in treſpaſs (laid in Middleſex under a 
widelicet) the defendant pleaded the will. 
The plaintiff replicd the recovery, (on 
the ground that the ſon took an eſtate- 
tail), and to this replication, the defend- 


ant demurred. After a writ of error had 


been brought in the Houſe of Lords, from 
the judgment of reverſal in the Exchequer 
Chamber, and had depended for a conſider- 
able time, the parties compromiſed the dif- 
pute, and the plaintiff petitioned for leave 
to non- pros his writ of error, which was 


granted, as appears from the following en- 


try in the Lords' Journals. 


* 


opinions 


7th May 1777. 

| Blake 
againſt 
Perrin and another. 


Upon reading the 
« petition of Hannah 
} © Blake plaintiff in a 


c and of William Perrin and T homas Vaugh- 
an defendants in the ſaid writ of error, 
*« which ſtands appointed for hearing, ſet. 
ce ting forth, — That the matters in diſpute 
between the parties being now amicably 
t compramiſed between them, the petition- 


ers therefore humbly pray their Lord- 


* ſhips, that the writ of error in this 
« cauſe may be zon-profed, or withdrawn 
ec without coſts on either fide ; It is order- 
«© ed that the ſaid petitioners do forthwith 
« enter a non- pros on the ſaid writ of error 
c as deſired, and that the record be remitted 
* to the court of King's Bench, to the end 
execution may be had upon the judgment 
given by that court, as if no ſuch writ of 
5 error had been brought into this Houſe,” 
[4] It appeared by the pleadings in Chan- 
cery, and the printed caſes in Dom. Proe. 
(though not by the caſe ſent to this court,) 
that the teſtatrix had two brothers, ſo that 
Elizabetb and - Catharine were not her hers 
at law, In the caſe of Warner v. White on 
the demiſe of White (which was a writ of 
error from Ireland, and was argued in 7, 
21 and M. 22 Gee. 3. and determined 
that laſt- mentioned term) an attempt was 
made to make a difference between the cas 
of a firſt deviſe t the heir at law and tle 


firenger, when ſuch firſt deviſee dies before 
the teſtator, and it was contended, that e 

. P ; „ — 5 To » 
an heir at law is the firſt deviſce, the ele 


| Mita tic hit 
| ſhall not go over to the next in limitaton, 24 


wy . 5 % * RE 
ſhall veſt in the heirs of the body, or he“ 
$4: 


— io 


It is underſtood that the Maſter of the 
relis cannot ſend a caſe to any of the courts 
of law, and therefore, when he wiſhes to take 


2 


their opinion, the practice is to die“ 

feigned action or iſſue, ſo as that th 
þ yp wr bf tho uf. » 

ci law may ariſe upon the anding ot the JS, 


« writ of error depending in this Houſe, 


heirs of his body or his heirs, and one 79% |} 


e d wellicn | 


—— 


if 
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ec opinions might be; if the caſe were new, we think, as the 1780. 
« caſe of Coulſon v. Coulſon is literally the ſame, the preciſe 8 
10 queſtion ought not to be again litigated, and by that authority gain 
« we are bound to ſay, in the words of the certificate in that Ae. 
« caſe, that, as it appears that there is, after the determination 
« of the eſtate for life to Elizabeth Belchier, a deviſe to William 
« Arnold and 1ſaac Pennington, and their heirs, for and during LL 
« the life of Elizabeth Belchier, we are of opinion, that Eliza- 
« beth Belchier,” if ſhe had ſurvived the teſtatrix, would have 
« taken an eſtate for life in the premiſes deviſed to her, not 
« merged by the deviſe to the heirs of her body, but by that 
« deviſe an eſtate-tail in remainder would have veſted in the 
« ſaid Elizabeth. Conſequently Catharine Belcbier, the daugh- : 
« ter of Elizabeth, took no eſtate under the will of Suſaz Jolland, 
« but Catharine Hodg ſon, late Catharine Folland, took an eſtate 
for life, in all the deviſed premiſes, not merged by the deviſe 
« to the heirs of her body, but, by that deviſe, an eſtate-tail in 
« remainder veſted i in the ſaid Catharine Jolland [ 5]. 
MANSFIELD, 
J 
24th April, 1780. W. H. AsHyuRsST. 
. irn 
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(as the caſe may be) of ſuch heir at law, | [5] The Lord Chancellor in conſequence 
either as taking by purchaſe, or (on the | of this certificate having decreed a ſpecific 
ground of an evextual inteſtacy) by deſcent. | performance of the agreement, an appeal 
To maintain this point, the opinion of Pop- | was lodged in the Houſe of Peers, and the two r 
ban, in Fuller v. Fuller, H. 36 El. Cre. queſtions ſtated to the court of King's Bench ge i 1 
. 422, 3. was chiefly relied on, and the | having been put to the judges, and Skzazer, 1 
cgurt of B. R. in Ireland unanimouſly adopt- Chief Baron, having delivered their unani- 
eit; but here, their judgment was unant- | mous opinion to the ſame effect with the 
moully reverſed. certificate, the decree was afhrmed. 


The KING arainſ} Jon N WIH EAT MAN. 5 Vedneſdav 
85 9 19th April. 


HIS was a rule to ſhew cauſe why a conviction for uſing in een 
0 3 jon on the 
a gun ſhould not be quaſhed. The objection was, that game laws, 


yn 1 \ 8 
ne information, as ſet forth in the conviction, did not alledge e ag 


biken. that the defendant was nete owner or keeper of any 5 * | =" 
*toreft, chaſe, park, or warren. „ 1 
It was contended, that it is 3 to Ho in the informa- Ne Bf 1 
ton, particularly, that the defendant had none of the qualifica- 22 and 23 1 


Car. 2. . 
25 | | 


tions 
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Weuneſday 
19th April. 


An appoint- 
ment of ſepa- 
rate overſeers 
for the ſub- 
diviſions of 
A pariſh 

cannot be 
ſapported 
unleſs it ex- 
preſly appear 
that the pa- 


T1:h could not 


reap the be- 
nefit of the |. 
of 43 Elix. 


Cap. 3 


CASES IN EASTER TERM 


tions enumerated in the FER. 4 22 & 23 Car. 2. 8 


caſe of Rex v. Maurice Jarvis (5), was relied on as a deci 
thority | in point, \ 


On the other ſide, it was argued, that it is ſufficient if the 


want of every one of thoſe different qualifications appear in ay 


part of the record, and it did appear by the dal as ſet forth 


that the defendant had none of them. 

Chambre, in ſupport of the rule—Dayrell, for the ee 

Lord MansFIELD—This will not do. The defendant can 
be convicted only of the charge in the information, and that mutt 
be ſufficient to ſupport the conviction. 

ASHHURST, Juſtice,— The evidence muſt prove, but cannot 
ſupply, any defects in the information. 

The rule made abſolute. 


(a) Cap. 25. F 3. . | (5) H. 30 Geo. 2. 1 Burr. 148. 


The KINO againſþ the IAT raNTS of UrroxETEI. 


N Wedneſday, the gth of February, Hilary, 20 Geo, q 


 Bearcroft obtained a rule to ſhew cauſe why an order of 


leſſions, confirming ſeparate appointments of overſcers of the 


poor for the townſhip of Urtoxeter and three other diviſions of 


the pariſh of Uztoxeter, in Staffordſhire, ſhould not be quaſhed; 


and, cauſe being this day ſhown, the ſpecial caſe ſtated by the 
ſeſſions appeared to be as follows :—The pariſh of U?toxetcr 


is five miles in length, and five in breadth, and contains the 


townſhips of Lk, Crakemarſh, Creighton, Stramſpal, | 
and Loxley. The town of Uztfoxeter is a large market town, 


much burthened with poor. The townſhips of Cretghtin, 
Crakemarſh, Stramſball, and Loxley, are in general divided. into 


conſiderable farms. The ſaid townſhips were and are one entire | 
pariſh, and did, till the year 1730, jointly relieve and maintain | 


the poor in and throughout the pariſh. It appears by the veiir7- 


book of the ſaid pariſh, that, from the year 1643, to the Jer 


1703, overſcers have been elected for the ſaid reſpective tow? 
5 ; . N ; 5 

ſhips in the following manner, vig. Two overſeers of the po! 

10, 

for the town of U7roxeter, one for Loxley, one for Crate, 


Creighton, and Stramſball, one for the Woodlands. The Lance ml 


are part of the townſhip of Uztoxeter, It does not appear fro 


the 
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the veſtry-book, or other evidence, that, from the year 1703, to 
1727, any overſeers were elected for the ſaid townſhips, but two 
overſeers were elected for the ſaid pariſh, and, during that time, 


the ſaid townſhips. On the 1oth November, 1730, in purſuance 
of a mandamus from the court of King's Bench, an aſſeſſment for 
the relief and maintenance of the poor of the ſaid pariſh of U- 
 toxeter, upon all the inhabitants and occupiers of land within 
the ſaid pariſh, was duly ſigned by two juſtices of the peace. In 
Trinity Term, 5 & 6 Geo. 2. 1731, a mandamus iſſued from the 
court of King's Bench, to the juſtices of the county of Stafford, 
reciting, that there were divers houſeholders within the ſaid 
pariſh of Urtoxeter able to contribute to the relief of the poor of 
the ſaid pariſh, and that there were no overſeers of the poor of 
the ſaid pariſh appointed to make rates on all and every the in- 
habitants and occupiers of lands, houſes, and other things rate- 
able within the ſaid pariſh, for the relief of the poor of the ſaid 
pariſh, and ordering the ſaid juſtices to appoint two or more 
overſeers of the poor for the ſaid pariſh of Ucrtoxeter. In purſu- 
ance of the ſaid mandamus, on the goth day of July following, 
| two juſtices of the peace for the county of Stafford, appointed 
two overſeers of the poor for the faid pariſh of Uttoxeter, At 
the general quarter ſeſſions for the county of Stafford, held the 


Crakemarſh, Creighton, and Stramſball, appealed againſt an aſſeſſ- 
ment, made 12th Auguſt preceding, for the maintenance of the 


conſideration of the evidence given as well for the ſaid vills as 
for the townſhip of Urtoxeter, the court was of opinion, that the 
inhabitants of the ſaid vills of Cratemarſh, Creighton, and Stram- 
Fall (for which vills overſeers of the poor were duly and in due 
time appointed, and poors-rates duly made and allowed, before 
the making of the ſaid aſſeſſment or rate appealed againſt) ought 
to maintain, and accordingly did order that they ſhould main- 


of the ſaid pariſh of Uzzoxeter ; and the court did further order, 
that ſuch part of the ſaid aſſeſſment or rate appealed againſt as 
charged the inhabitants of the ſaid vills of Crakemarſh, Creigh- 
wn, and Straimſball, for or towards the maintenance of the poor 
0: the ſaid pariſh of Uztoxeter, in reſpect of what they hold or oc- 
cupy within the ſaid vills, ſhould be quaſhed and diſcharged. 
The ſaid order, in Michae/mas term following, was removed by 
418 certiorari 


5th of October, 6 Geo. 2. 1 72 1, the inhabitants of the vills of 


poor of the pariſh of Uzroxeter, and, on full hearing of counſel, and 


tain, their own poor, diſtinctly and ſeparately from the other parts 
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church wardens were elected for the ſaid pariſh, and ſideſmen for UrTroxErEA. 
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certiorari into the court of King's Bench, and the court of King's 
Bench, in Michaelmas Term, 6 Geo. 2. ordered, that the order of 
ſeſſions, as to ſuch part of it as orders that the inhabitants of 


the vills of Crakemarſh, Creighton, and Stramſball, in the pa- 


riſh of Utoxeter, ſhall maintain their own poor diſtinctly and 
ſeparately from the other part of the ſaid pariſh of Uttoxeter, be 
quaſhed for the inſufficiency thereof, and, as to the other part of 
the ſaid order, for the quaſhing and diſcharging ſuch part of a cer- 
tain aſſeſſment or rate made for the maintenance of the poor of 
the ſaid pariſh of Urtoxeter, as charges the inhabitants of the ſaid 


vills of Crakemarſh, Creighton, and Stramſpall, towards the 


maintenance of the poor of the ſaid pariſh of Uztoxeter, in re- 
ſpect of what they hold within the ſaid vills, be affirmed. In 


Michaelmas Term, 7 Geo. 2. 1733, a mandamus iſſued from the 
court of King's Bench, to the juſtices of the county of Staford, 


reciting, that there were divers. houſholders within the aid pa- 


riſh of Uzfoxeter able to contribute to the relief of the poor of 


the ſaid pariſh, and that there were no overſeers of the poor of 


the ſaid pariſh, appointed to make rates on all and every the in- 


habitants and occupiers of lands, houſes, and other things, rate- 
able within the ſaid pariſh, for the relief of the poor of the ſaid 
pariſh, and ordering the faid juſtices to appoint two or more 
overſeers of the poor for the ſaid pariſh of Urtoxeter. On the 


15th of April, 1754, two overſeers were appointed for the vill 


of Crakemarſh, two other overſeers for the vill of Creighton, two 
other overſeers for the vill of Stramſball, two other overſeers for 
the townſhip of Urtoxeter, and two other overſeers for the vill of 
Loxley, by five ſeparate appointments, each appointment ſigned 
by the ſame two juſtices of the peace for the county of Szaford. 


On the 27th of May following, a certiorari iſſued to remove the 


ſaid five appoiatments into the court of King's Bencb, which were 


accordingly removed, and, on Saturday next after the morrow of 


the Holy Trinity, 1734, the ſaid five appointments were affirmec 
by the court of King's Bench, Since the year 1734s overſeers 


have been ſeparately appointed for each of the ſaid townſhips, 
and the poor of the ſaid townſhips have been ſeparately man- 


tained [i]. 1 5 


The Solicitor General, Dunning, and Leyceſter, ſhewed cauſe, 
and argued to the following effect: It appears from the facts 


7 » . » * | RY | ts, 
[1] The preſeat diviſion of the pariſh on | 1734, There were but four appointmen 

ich this cale aroſ | ; ere 
which this cale aroſe, was different from that | They all bore date the ſame day, and v 


mentioned in the cate to have ſubſiſted ſince ſigned by the tame two julcices. 


found | 
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found by the ſpecial caſe, that the inhabitants of the pariſh of 
Urtoreter have not had the benefit of the ſtatute of 43 Eliz. (c), 
and therefore the appointments of ſeparate overſeers for the dir- 
| erent townſhips were authorized by 13 & 14 Car. 2. cap. 12. 
121. It is clear, that at and before the time when the laſt- 
mentioned ſtatute was enacted, this pariſh did not reap the benefit 
of the act of Elizabeth, ſince more than four overſeers had 
been appointed ever fince the year 1643, and that ſtatute does 
not authorize more than that nfimber [2].—(BuLLER, Juſtice, 
| « Ought it not to have been ſtated in the caſe, as a ſubſtantive 
fact, that the pariſh had not had the benefit of 43 Elizabeth? — 
f enough is clearly and explicitly ſtated to ſhew fhat to be the 
truth, the court will infer it, without an expreſs finding, for the 
purpoſe of ſupporting the order. The rule with regard to orders 
| of ſeſſions is the reverſe of what obtains in the caſe of convic- 


pear ſufficient to ſupport them ; but an order of ſeſſions is pre- 
ſumed to be right, unleſs the facts ſtated prove it to be wrong. 


but no argument can ariſe from that circumſtance, becauſe the 
ſtatute of Car. 2. meant to leave the particular diviſion to the 
juſtices for the time being. The determination of this court in 


" 3 Barns J. 289. 13th Edit. 


0 Cap. 3. | (e) T. 27 and 28 Geo. 2. Bott. 17. 
e) 2 Bernard B. R. 198. | 


tions. The court preſumes againſt convictions, unleſs facts ap- 


(J) B. R. H. 5 Geo, 3. 3 Burr. 1610. 
(which 
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It may be objected, that the preſent diviſion of the pariſh is dif- 
ferent from that which appears to have been formerly adopted, 


M. b G. 2. (as mentioned in the caſe, and as reported by Bar- 
uardiſton (d),) was a deciſion of the preſent queſtion, for, although 
the firſt part of the order of ſeſſions was quaſhed as inſufficient, 
decauſe it did not appear whether the vills of Cratemarſh, 
Creighton, and Stramſball, were to maintain their poor jointly 
among themſelves, or each vill ſeparately, the other part quaſh- 
ing the aſſeſſment of thoſe vills for the maintenance of the poor 
of the pariſh at large, was affirmed. The caſe of Rex v. The 
fuſtices of Middleſex (e), and Peart v. Weſtgarth (F), which will 
be relied on by the other fide, differed materially from the pre- 
lent, for, in both of thoſe, it appeared from the facts ſtated, that 
the pariſhes had had the benefit of 43 Elis.—Dunning ſaid, he 
particularly recollected the caſe of Rex v. The Juſtices of Middle- 
ſx, which had happened during his early attendance on the 
tourt, and that it was the ultimate opinion of the court there, 


[2] 80 determined in Rex v. Loxdale, H. 30 Geo, 2. 1 Burr. 445. and more fully ſtated 
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1780. (which they afterwards confirmed in Peart. v. We gar), 
2 that the pariſh muſt have been unable to reap the benefit of 
_ again® 43 Eliz. at the time when the ſtatute of 1 3 & 14 Car. 2. paſſed, 
UTTOXETER, which he ſaid was Oe the caſe | as to the Pariſh of U. 
toxeter. | | 
Bearcroft, in n ſupport of the rule, inſiſted on Peart v. We. 
garth, as directly in point, and that it was clearly eſtabliſhed by 
that caſe, that unleſs the ſeſſions expreſsly ſtate, that the pariſh 
has not had the benefit of 13 & 14. Car. 2. the court will pre. 
ſume that it has. That the ſtatute of Car. 2. mentions large. 
neſs as the only reaſon for a diviſion, and the caſe of Peart v. 
Weſtgarth ſhews, that the pariſh of Urtoxeter is not too large, 
for, there, the pariſh of Stanhope appeared to be twenty miles long 
and yet it was not to be divided, and UZztoxeter pariſh is only five 
miles. The queſtion now before the court never came on in any 


of the former caſes from this pariſh. 
Lord MANSFIELD ſtopped * on from going on, on the ſame | 
ide. 
Lord N iii caſe of Peart v. Weſftgarth decides 
the queſtion. It muſt appear to the court that there was a diſ- 
ability to reap the benefit of the ſtatute of Elizabeth. Here 
the contrary appears. Though there were ſeparate overſeers 
there was a joint maintenance till 1730. The acquieſcence of 
the pariſh for a number of years will not alter the law. The | 
point never {ſeems to have been made in 1734. I remember the 
caſe of Peart v. We eſtgarth. It was well conſidered. The court 
thought the ſtatute of Car. 2. proceeded: on a bad principle of 
policy, for that large diſtricts for the purpoſe of maintaining ti: 
poor are much to bt preferred to ſmall ones. 
The order of ſeſſions, and the four PINS; quaſhed. | 


| Thurſday 
20th A pril. 


A writ of er- TN the laſt term, Dunning had obtained a rule to ſhew cauſe | 


ror from this | 
es dr ts why a writ of error removing the judgment in this caſe, (which 


DER Was an action of debt upon the ſtatute of uſury (a), ) into the 
not be quaſſi- court of Exchequer Chamber, ſhould not be quaſhed; and, 91 


pike — Friday, the 14th of April, the caſe was argued, by Dunn; 
| in ſupport of the rule, and by Davenf art on the other ſide. 


Lrovp, qui iam, againſt SKUTT. 


(a) 12 . 3 16. ö Vide ſupra, p. 62. note 129. The 
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The objections were; 1. to the form of the writ, becauſe it 1780. 
deſcribed the action as between the two private parties, Llayd and TID 
Sþutt, not as qui-tam action in which the King was intereſted; avgain 
2. to the ſubſtance, on the ground that this fort of penal action Scr. 
is not within the meaning of the ſtatute of 27 Elis. cap. 8. 
which firſt gave the writ of error from this court to the Ex- 
chequer Chamber. The rt point was but little relied on. 
Upon the ſecond, it was inſiſted, either that the action is not 
within the meaning of the deſcription in the ſtatute, or that, it 
it is, it is within the exception. The deſcription is, © any ſuit 
« or action of debt, detinue, covenant, account, action upon the 
« caſe, ejectione firmæ, or treſpaſsꝰ. The words ©* action of debt“ 
(0). it was ſaid, extended only to actions of debt between pri- 
vate parties at common law, not to an action on a ſtatute, which 
is conſidered as of a higher nature. For this diſtinction, the opi- 
nion of Lord Holt in Aſpby v. White (c) was cited, where he 
refers to Cro. Car. 142. and ſays, That no writ of error lies in 
« the Exchequer Chamber by force of the ſtatute of 27 Els. 
on a judgment in the King's Bench in an action de /cor- 
« dalis magnatum (d), for it is not included within the words 
* of the ſtatute; for though the ſtatute ſays ſuch writ ſhall be 
upon judgments in actions 07 the caſe, yet it does not extend 
* to that action, although it be an action on the caſe, becauſe it 
„is an action of a far higher degree, being founded ſpecially 
* upon a ſtatute (e).“ The exception in the act of Elizabeth is, 
„Other than ſuch (actions) only where the Queen's majeſty 
* ſhall be a party (/), and it was argued that the King being 
a party here, the exception extended to the preſent caſe. For 
this Whitton v. Preſton (g) was cited, in which, according to the 
report of Hartop v. Holt in 5 Mod. (5), it appears to have been 
decided that, for this reaſon, a writ of error will not lie in the 
Exchequer Chamber on an action for uſury. So in a note at the 
end of Parris's caſe in Ventris (i) the ſame doctrine is ſtated as 
ltabliſhed law. In the late caſe of Richards qui tam v. Brown 
00 although the action was, as here, by bill (3), the writ of 
error was brought immediately in the Houſe of Lords. 
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] The words of the ſtatute of Elizabeth, | the Exchequer chamber to actions by bil!, 


(0 0 | 
or cenfine the appellate juriſdiction of unlets the expreihon © fr commenced there“ 


can 


> El. cap. 8. & 2. ) B. R. I. 16 and 17 Car. 2. 1 id. 
1 N. 7. 2 Aun, 2. Ld. Raym. 938.240. | | 


9 2 Ric. 2. N. 1. cap. 5 e 2 3. - + Mt 230. 
3 21. Ram. 954. (i) B. R. M. 21 Car. 2. Leut. 49. 


27 El. 4 . 82. | e (9 Supra, 109, 
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On the other ſide it was contended that Whitton v. Preſſon 


did not appear, by the only expreſs report in print of that caſe (), 
to have been decided; That the only point determined in 
Hartop v. Holt was that error in the Exchequer Chamber would 
not lie on an award of execution on a ſcire factas, after the ori. 
ginal judgment had been affirmed on a writ of error; That the 
note at the end of Parris's caſe is merely a memorandum of the 
reporter, not warranted by the caſe, which is on quite a dif. 


ferent ſubject, nor by any authority ; That the caſe of Lord Say 


and Seal v. Stephens in Cro. Car. 142. went on the conſtruction of 


the ſtatute of /candalum magnatum, and on the queſtion whether 
an action on that ſtatute is an action on the caſe, within the 


meaning of 27 Eliz. c. 8; But that it had been  exprefily 


decided in Scott v. Knapton (n), which was poſterior to Whitton 
v. Preſton, that a writ of error will lie on a qui tam action of 


debt on a penal-ſtatute, and the anſwer there given to the ob- 
jection that the King is a party, was, that he is not properly 
ſo, though he is to have part of the penalty ; That, in truth, 
no body on the part of the crown had any thing to do with this 
action; The informer might be nonſuited, and was liable to 


| coſts, and to all the incidents to which a plaintiff in any com- 


mon action is ſubject; The King's intereſt. only commenced 
after a recovery, for a ſhare of the penalty.—Beſides, it ſhould 
ſeem (it was ſaid) that this court ought not to entertain the pre- 
ſent motion, according to the opinion of Croke, Juſtice, in the 
caſe of Lord Say and Seale v. Stephens, where he obſerves that 


the validity of the writ ought to be diſcuſſed in the Exchequer 


Chamber, where it 1s returnable. 
Dunning ſaid, that the caſes ſhowed that this court had, i 


fact, exerciſed the power of quaſhing ſuch writs, but if Fo 


court were of opinion that they could not give that relief, the 


can have that operation. In Comberbach 


Lord Helt ſays It hath obtained that | runs thus: © afterwards, Sc. the tranſcript 


« of the record and proceedings, Ce. by a 
certain writ of the Lady the Queen of 
« correcting errors, Cc. was brought to tae 
« juſtices, &c. in the chamber of the Ex- 
ve chequer aforeſaid, according to the form 
c.“ Yet the ſubſequent part of the 
lam? entry ſays, © and thereupon the recird 
6x aforeſaid, Se. was ſent back, Ge. 

Vide Rutrer v. Reaſtene, 2 Sir. 837 and 
1 v. Sparkes, 2 Lord Raymond 1571: 
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Chamber where the action was commenced 

ow never underſtood 
—By the words of the 

itatute, the Chief Juſtice is to cauſe ihe retord 


«« here by original, 
„„the reaſan of it.“ 
to be brought before the judges in the E- 
cru t Charaber, vet the practice has al- 
ways been to ſend only a !ranſcript, the ori- 
ginal record remaining ill in B. R. EIn the 
pleadings in Meſiôy's caſe (3 . 67. a 


2. Sir T ma, Raym. 27. 
rule 


' . in 1 Sid. 


I 


240. ry Scacc. E. 31Car.2 


| 70. b.) the entry of the proceedings in error 
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role might be altered, and leave be given to the plaintiff to take 
out execution, as if no writ of error had been brought. But 
Lord MANSFIELD thought Hat could not be done, becauſe, if the 
objections were good, the writ was not a nullity, but only er- 
:oneous—improvide emanavit. 


11 delivered their opinion as follows: 
Lord MAansFIELD—We have confidered this caſe, and have 


pinion, that the writ of error cannot be quaſhed here, but that 
the application ought to be made either to the court of Chan- 
cery, from whence it iſſues, or to the Exchequer Chamber, 
where it is returnable. 1 5 
wad 1 The rule made abſolute. 


The Kino again? the Bencurrs of Grav's Inv, on 
the proſecution of WitLiam HART. 


HIS was an application for a nandumus to be directed to 
L the Benchers of Gray's Inn, to compel them to call the 
proſecutor to the degree of a barriſter at law. In the laſt term (s), 

Dunning had moved for a rule to ſhew cauſe, on an affidavit, 
lating that the ground upon which the Readers and Benchers 
bad rejected him was, his having been diſcharged under an in- 
ſolyent debtors* act; but that he had complied with all the 
uſual requiſites, ſuch as paying the dues, and performing ex- 
ercifes, and that the two ſocieties of the Inner and Middle 
Temple, upon their being conſulted by that of Gray's Inn, had 
had been of opinion that the ground of rejection was not ſuf- 

icient, The affidavit alſo mentioned two late inſtances, one of a 
binkrupt, another of a perſon who had been diſcharged as an 
mſolvent debtor; who had been called to the bar. It appeared 

itt the ſociety of Lincoln's Inn had been of opinion, when 
confulted, that the cauſe was ſufficient. | 

In behalf of the application, it was urged, that it would be 
lghly inconvenient to permit ſuch a body as the Benchers of 
n Inn of Court to exerciſe a juriſdiction in ſuch matters, un- 

UWMtroulable by a court of law, and that, in the preſent inſtance, 


(s) Thurſday, 13th April. 
there 
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talked with all the other Judges upon it, and we are all of : 
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21ſt April. 
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will not lie 
to compel 
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the degree of 
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The only 


mode of re- 
lief is by ap- 

peal to the 
12 judges. 
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there had been manifeſt injuſtice in permitting! the proſecutor 
to loſe his time, and put himſelf to expence, in order to qua- 


lify himſelf for the bar, if he was thought to be a Perſon in. 


capable of being called. 
Lord MaNnsF1ELD faid he bad a recollection of ſome caſes, 
where it had been held that the court could not interpoſe, but 


that the recourſe muſt be to the twelve Judges, who have 2 
domeſtic juriſdiction over the Inns of Court, WILIISõ, Tuftice, 


mentioned Booreman's caſe (t) — and BULLER, . Fuftice, that of 
Rateſtraw and Brewer (u),—as confirming what fell from his 
Lordſhip. Some paſſages in Dugdales Origines were alſo re- 


ferred to by the court. 


The court took time to conſider whether they ſhould grant 


a rule to ſhew cauſe, and, on this day, Lord MANSFIELD de- 


livered their opinion as follows: 
Lord MaNsFIEID We have conſulted the other Judges on 


the ſubject of this application, and I am prepared to ſtate the 


reſult. The original inſtitution of the Inns of Court no where 


preciſely appears, but it is certain that they are not corporations, 
and have no conſtitution by charters from the crown. They 


are voluntary ſocieties, which, for ages, have ſubmitted to 
government analogous to that of other ſeminaries of learning. 
But all the power they. have concerning the admiſſion to the 
bar, is delegated to them from the Judges, and, in every in- 
ſtance, their conduct is ſubject to their controul as viſitors. 
This will appear from a great variety of inſtances of orders 
made at different periods, for the regulation of thoſe ſocictics, 
which are to be found in Dugdale's Origines Juridiciales, ſome of 
which I will mention.—(His Lordſhip then read different pal 
ſages from Dugdale, 141, 147, 148, 191, 193, 274, 275, 311, 
312, 313, 314, 317, 319, 320, 322, .327).—From the firit traces 
of their exiſtence to this day, no example can be found of an in- 
terpolition by the courts of We eftminſter-hall proceeding accord- 
ing to the general law of the land ; but the Judges have acted as 
in a domeſtic forum. The only pay, in which an attempt W.; 
made to proceed in this court is reported in March v). —Onc 
Booreman, a barriſter of one of the T, emples, having been expelle, 
he applied for his writ of reſtitution, but it was denied, be- 
«cauſe there is none in the Inn of court to whom the writ can 
bc directed, for it is no body corporate, but only 2 volupte'y 


(% B. R. H. 15 Cor. 1, March 1727. | (2) Bioreman's Caſe, 
(#) Canc, H. 1728. 2 P. . 511, £12. : 


2 5 1 ſocict) i 


« ſociety, and ſubmiting to government ; and the ancient and 
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« uſual way of redreſs for any grievance in the Inns of Court 


«« was by appealing to the Judges.” —In Townſend's caſe, report- 


ed by Sir Thomas Raymond (w), it is aſſumed, arguendo, that no 
mandamus will lie to the Inns of Court. I do not take the firſt 
reaſon ſtated in March to be the true one. It is not ſolid. The 
ſecond is the true reaſon, As to the firſt, the Inns of Court had 
regulations, they ated and were known as a body, and all the 
orders which I have mentioned were directed to them. But the 
true ground is, that they are voluntary ſocieties ſubmitting to 
government, and the ancient and uſual way of redreſs is by ap- 
peal to the Judges. There has been a very late inſtance where 


this method of appeal had the ſanction of all the Judges. I will 


ſtate it from a report of it drawn up by Mr. FJuſtice Gourp, and 
which he has furniſhed me with [1]. 


“The firſt day of Hilary Term, an appeal F one Maurice 
Savage againſt an order of the Benchers of Lincoln's Inn which 
reſcinded an order for his call to the bar made about four or five 
days before, on the ground of miſrepreſentation or ſurpriſe, was 


heard by all the Judges, except Lord Chief Fuſtice DE Grey, in 


Serjeant's Inn Hall. He had been a member of the Middle 
Temple nine or ten years ; had kept and paid for his commons, 
and performed all his exerciſes there ; and, in 1772, was pro- 
poſed by a maſter of the bench, the firſt parliament in the term, 
to be called to the bar (the courſe in that houſe being to hold 
a parliament on the firſt and laſt Friday in every term, the per- 
ſon to be propoſed at the firſt, and called to the bar at the laſt 


parliament). But he waved that propoſal, and, in Trinity Term 


aſt, petitioned to have the propoſal revived, but the bench re- 


uſed it, and no maſter of the bench would propoſe him again. 


On Saturday (as the term ended on JYedneſday) he had a cer- 


tificate (x) from the under-treaſurer of the Middle Temple of his 


keeping and paying for commons, and performing his exerciſes, 


which he carried to the under-treaſurer of Linco/n's Inn that 
Saturday, paid his fees for admiflion in that ſociety, and the 
Tueſday tollowing was called to the bar there, and the next day 


took the oaths to government in Meſiminſten Hall. But he did 


nat diſcloſe to e of Liucolu's Inn what had 


q Mr. Juſtice Gould was fo obliging as Cafe, exactly as it was read in court by Lord 


tity 7 WF 
Permit me to copy his note of Savage's | Dansficls. 


) B. R. H, T4 T Car. 2. „ Reyes: 6g. | (x) Dated 21ſt Juue 1776. 
4 8 paſſed 
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| againſt 


Gray'sInn, 


CASES. IN EASTER TERM 
| paſſed in . Temple. 5 


The ſociety of Lincoln's Inn 8 
of this matter, iſſued a ſummons to him to appear three days 
aſter, to ſhew cauſe why his call to the bar ſhould not be va. 
cated, and after hearing him, four days afterwards, annulleg 
the call to the bar, as irregular, and obtained by ſurprize, The 
Judges, being attended by the treaſurers of the two ſocieties, 
and examining the under-treaſurers of each (not upon oath, for 
they proceeded as viſitors,) and the above circumſtances fully ap. 
pearing, and after hearing Savage in ſupport of his appeal, who 
did not examine any one to vary the facts, declared their opinion 
that the call to the bar appearing to have been obtained by ſur. 
prize, and the bench of Lincoln's Inn having proceeded im- 
mediately to annul it, the appeal ſhould be diſmiſſed [4]. offs 7 


The conſequence of all this is, that we are all of opinion 


alice] no rule ſhould be made for a mandamus ; 
ground for it, the party muſt take the ancient courſe of apply : 


ing to the twelve Judges [ 51. 


| [4] A .year or two afterwards, Savage 


having appeared as a witneſs in a cauſe at 


_ Glouceſter, one of the counſel, obſerving 


upon his evidence, mentioned the circum- 


ſtance of his having been called to the bar, 
and the ignominy with which he had after- 
wards beer diſbarred. For this Savage 


brought an action, declaring as à barriſter, 
and Rating the words to have been, This 


ig the Mr. Savage who was called to the 


« Bar in 1776, aud was afterwards ſcandal- 
*« oufly ripped of his gown,” and that they 
were ſpoken with an intent to injure him in 
his profeſlion. The defendant pleaded not 
guilty, and alſo three ſpecial pleas of juſti- 
fication, wherein were ſet forth, the con- 
flitution and regulations of the inns of 
court, reſpecting the call of barriſters, and 
the different proceeding and orders of the 
Middle Temple and Lincaln's Inn referred to 


in the above report of Gorld Juſtice. The 


cauſe was tried at Glouceſter farmer aſſizes, 


1780, before Perryn Baron. 
proved the words *, and produced a bock of 
the ſociety of Lincoln's Ian containing the or- 

der for his call, which, from the negle& of 
the officer of the ſociety, had not been ex- 


The plaintiff 


| by his counſel (Morgan and "Link). 


for the defendant. 


but, if there is a i 


| * 
| 3 b 
| punged. The defendant produced another 0 
book containing the order annulling the 
former, which was in the following words: | h 
* Mr. Maurice Savage who was called to the 
* bar on the 25th of June laſt, having . 
applied for admiſſion to this ſociety, on | 00 
*« the Saturday preceding, by à certificate FI 
from the ſociety of the Mzddle Tenpl, : 
and repreſented that he had, by miſtake, ſh1 
* omitted ta apply for his call at the Ten- the 
«« ple in due time for this term, and it x 
| U. 
_ «© appearing that he had applied there in ; 
g time, but his petition was not moved by m 
any bencher, and that notice had been the 
<« given to him of the manner in which i illa 
5 petition had been treated by the under- | 
ce treaſurer of the Miadle J. emple, It is or- of 
«© dered that all the fees and expences paid by | C0 
* him be returned, and the order for di the 
„call expunged as irregular, and obtained log 


ce by ſurprize. 6 The jury found a verdi 


[5] Hart afterwards applied by petitien 
of appeal to the twelve judges, and on the 


ith of New. M. 21 Geo. 3. be was bed 
His pe- 


ſame afl 
davit 


tition was accompanied with the 


2 


* The witneſs ſwore to them exactly as 


laid, but, though not leſs ſevere upon the 


plaintiff, the words really ſpoken were (ac- 


I 


: is 
cording to the recolleQion of ſeveral pertons | | 
preſent) ſomewhat different. 


Aa 


IN THE TWENTIETH YEAR OF GEORGE III. 


of King's Bench. At the ſame time a certi- ed to them from a memorial of his own, 


reafurer and benchers of Gray's Jun, in | that he had knowingly become ſecurity for 
ich they ſet forth, that they had not re- money borrowed by others, to a much great- 
{ſed to call him to the bar merely becauſe | er amount than he was able to anſwer, and 
he had been diſcharged by an inſolvent a&, | for other circumſtances of his life mentioned 


| 1;xcolw's Jan had been of opinion that h, were unanimous in diſmiſſing the petition. 


EARIL E againſt HaRRI S. 


HIS was an action on a policy of inſurance, tried be- 


when a verdict was found for the plaintiff. On Wurſday, the 
13th of April, the Solicitor General obtained a rule to ſhew cauſe 
why there ſhould not be a new trial, which was this day argued, 
by Bearcrof?, and Davenport, for the plaintiff, and the Solicitor 
General, and Dunning, for the defendant. = 

The facts of the. caſe, as reported. by his Lordſhip, 3 to 


* Windward Hands; and from thence to Liverpool ; warranted to 
* fail from Jamaica on or before the firſt of Auguſt next.” The 


the port of Savannah la Mar in Jamaica, on the 1ſt of Auguſt, 
and went to Bluefields, which is at the diſtance of about five 
miles, and is the general place of rendezyous for convoy. On 
the 2 5th of Fuly, an embargo had been laid on all the ſhips in the 
iland by the governor, and inſerted in the public news-papers 
of that date. On the iſt of Auguſt, as ſoon as the ſhip had 
croſſed the bar, going out of the harbour of Savannah la Mar, 


loſſes or damages ſuſtained, or to be ſuſtained, on account af the 
embargo, which proteſt he could not have made at B/uefields, He 


' then proceeded the ſame day over land to Bluefields, At that place 
id the ſhip was detained till the gth of Auguſt, when, convoy ar- 


Wing, the embargo was taken off, and ſhe ſailed for England 
with the convoy, but was afterwards ſeparated from it, and taken 
by an American privateer. The captain was examined at the 
inal, and admitted that he had heard of the embargo ; but ſaid, 

be tought it Was only : meant to Res ſhips trom departing 
without 


dt which had dick produced to the court | was a ſufficient cauſe), but becauſe it appear- 


heate was laid before the - judges from the | (which he had alſo laid before the. judges) | 


(although they ſtated that the ſociety of | of alluded'to in the certificate——The . 


fore Lord MANnsF1ELD, at the laſt fittings at Guildball, 


be as follows: : The policy was on the ſhip the Leghorn Galley, 


the place of 
rendezvous. 


« At and from Leghorn to Jamaica, with liberty to call at the 


the captain returned in a boat, and there made a proteſt againſt $2 
ed, the em- 


Py 
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On a warran - 
ty to fail from 
Famaica, on 
or before a 
day certain, 
if the ſhip 
departs from 
her port on 


that day, 
with all her 


cargo and 


. Clearances OA 


board, and 
proceeds to 


in the iſland, 
expecting to 
find convoy 


and proceed 


ſhip had taken in her whole lading and papers, and ſet fail from 


but is de- 
tained there 


immediately, 


by an embar- 


go till after 


the day, the 


departure is 


a compliance 
with the war- 
ranty, altho' 
the captain 
knew of the 
embargo 
when he ſail- 


bargo being 


only tiil con- 


voy ſhould 
be ready. 
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Ry without the protection of convoy; that he expected to meet with | 
convoy at Bluefieids on the iſt of Auguſt, and that the embatgo 


would immediately ceaſe, and leave him to purſue his voyage the 


ſame day without interruption. 


In ſupport of the verdict, it was inſiſted, that hives had been a 


fair Sona fide commencement of the voyage for Eurofe, on the 
iſt of Auguſt, which brought the caſe within the determination 


in Bond v. Nutt (2). 

On the other ſide, it was opted; that the captain, by cl 
ing when he knew of the embargo, had been guilty of a wilful 
breach of duty, and could not thereby acquire any right. There 


was no inception of the voyage by the departure from Savann) 


la Mar, as he knew he could not leave the iſland, on account of 
the embargo. This diſtinguiſhed the preſent caſe from that of 
Bond v. Nutt, where the principle of the deciſion was, that there 
had been a 4ona fide departure from Jamaica within the meaning 


of the policy. Here the failing was colourable, and merely in- 


tended to anſwer the Jetter of the inſurance. In Bond v. Nutt, 
the captain had no ſuch purpoſe i in view, for he did. not know of 


the inſurance. | 

Lord MaxsrIETD— Whether there was a bona #4 failing on 
the 1ſt of Auguſt, or not, depends on the credit of the captain, 
He poſitively ſwore, that he expected to find convoy ready at 
Bluefields that day, in which caſe the embargo would have ceaſed 
immediately. The j jury have believed him, and have found ac- | 
cordingly. I dare ſay the captain never heard of Bond v. Nutt. 


WI1LLES, Fuftice, —It appears to me evident, from the captains 


conduct, that he did not mean a failing on the \ voyage. If he had 


intended to proceed directly, he had no occaſion to quit his ſhip, 


in order to make the proteſt. Upon the whole, I think there Was 


not a bona fide failing on the 1ſt of Auguſt. 
ASHHURST, Fuſtice;—To be ſure there ought to be a fair fail- 


ing; but the whole of the caſe has been before the jury, Who 


have given credit to the captain. We mult ſet aſide the verdid 


as being againſt evidence, if at all, and I do not think there i; 
ground for conſidering this as a verdict againſt evidence. 


Bur LER, Juſtice,— On the facts, as ſtated by my brother 


WILLES, Iſhould have no doubt that the departure was colourable; 
but, from the report, it appears, that the captain thought he ſhould 
find the convoy ready to fail immediately from Bluefields, and that 
the embargo would of courſe be taken off. If he had expected, 


(2) B. R. E. 17 Geo. 3. ſtated infra, 
: | 


and 


12 THE TWENTIETH YEAR OF GEORGE II. 


«nd meant, to wait for convoy, it would not have been a failing 


on the voyage; but the queſtion is mere matter of fact, and the 
jury having believed the captain, I think we muſt be bound by 
their finding. 

The rule difharged (a). 


(a) Yide Thellufſon v. 3 in fra. p. 448. 


SAMUEL againſt Parne and others. 


c TIO Nof treſpaſs and falſe lite againſt Payne, 

a conſtable, and two others. The facts of the caſe were 
theſe : Hall, one of the defendants, charged the plaintiff with 
having ſtolen ſome laces from him, which he ſaid were in the 
plaintiff's houſe, A ſearch warrant was granted by a juſtice of 


peace upon this charge, but there was no warrant to appre- 


hend him. On the ſearch, the goods were not found; however 
Payne, Hall, and the other defendant, an aſſiſtant of Payne's, 
reſted the plaintiff, and carried him to the Poultry Compter on 
a Saturday, when no Alderman was fitting, by which means he 
was detained till Monday, when, after examination, he was diſ- 
charged, The cauſe was tried before Lord MAansF1ELD, and a 


verdict found againſt all the three defendants. At the trial, his 


Lordſhip, and the counſel on both ſides, looked upon the rule of 
law to be, that if a felony has actually been committed, any man, 
upon reaſonable probable grounds of ſuſpicion, may juſtify appre- 
hending the ſuſpected perſon to carry him before a magiſtrate; but 
that if no felony has been committed, the apprehenſion of a perſon 
luſpected cannot be juſtified by any body. His Lordſhip therefore 
left it to the jury to conſider, whether any felony had been com- 
mitted, The rule, however, was conſidered as inconvenient and 


narrow, becauſe, if a man charges another with felony, and re- 
| quires an officer to take him into cuſtody, and carry him before 


magiſtrate, it would be moſt miſchievous that the officer ſhould 


be bound firſt to try, and at his peril exerciſe his judgment on 


the truth of the charge. He that makes the charge ſhould alone 
be anſwerable. The officer does his duty in carrying the accuſed 
before a magiſtrate, who is authoriſed to Examine, and commit 
er diſchar ge. 

On this ground a motion was made for a new trial, and, after 
Cuſe hewn, the court held, that the charge was a ſufficient juſti- 
4 'T: | fication 
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A peace-ofh- 
cer may juſ- 


tity an arreſt, 


on a reaſon- 
able charge 
of felony, 
without a 
warrant, al- 
though it 
ſhould after- 
wards ap- 
pear that no 
felony had 
been com- 
mitted; but 
a private in- 
dividual can« 
not. | 
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A French 
ſhip being 
warranted to 
ſail from 
Guadaloupe 
on or before 
the ziIſt of 
December, if 
ſhe take in all 
her loading 
and papers, 
and leave her 
port of load- 
ing before 
that day, 
and ſail to 
another 2 rt 
of the iſland, 
zn the direct 
courſe of her 


voyage, and 


_ r V in 


the hope es of * 


joining con— 
voy and to 
take the go- 
vernor's diſ- 
patches for 
France, the 
Warranty is 
com plied ve 


dition inſertechin one 5 her clearances, * that fhe ſhould paſs that way to take the orders "of gover 
ion ts doviate, if the ſuip is taken before the div iding point, does not vacate the policy 


1 pt a © + 
„ Ae 
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fication to the conſtable and his aſſiſtants,” and cited Ward's caſo 
in Clayton (a), 2 Hale's Pleas of the Crown, 84, 89, 91, and 
2 Hawkins, B. 2. cap. 12. and cap. 13. [7]. 

The Solicitor General for the 1 for the de. 


fendants. 


The rule made abſolute 8] 


[7] None of theſe authorities come ex- 
actly up to the preſent caſe, which is there- 
fore the firſt determination of the point. In 
Ward's caſe (which is very looſely reported) 
it would ſeem that the goods had been actu- 
ally ſtolen, The very point of this caſe 
had been agitated on a demurrer to a ſpecial 
Juſtification ſo long ago as the reign of Hen. 4. 


(Year-book 7 Hen. 4. p. 35+ Pl. 3.) and the 


(a) Clayt, 4. pl. 76. 


THELLUSSON againſt FERGUSSON. 


and Lee for the defendant. 


The evidence and facts of the caſe appeared, from his Lord- 


ſhip” s report, to be as follows: 


The ſhip took in her complete lading and proviſions for Fra, 


and all her clearances and papers, 


in the iſland of Guadeloupe, and ſailed from thence on the 24th 
of October, for Baſſeterre, where there is no port, but only © 
open road. The town of Baſeterre is the reſidence of the Frenc® 
_ governor, The ſhip arrived there at night, when the Captain 
went on ſhore, and next day waited on the governor, who would 


th, though the governor there ſhould detain her beyond the * _— altl though 1 it was 9” 


2 


journed. 


court ſeems to have thought that if the cauſe 
of ſuſpicion ſhould appear reaſonable the 
juſtification would be good though no felg. 
ny were committed, But the caſe was ad. 


[8] The new trial came on before Lord 
Mansfield, at the fittings after this term, 
when a verdi& was found againſt Hal, and 
for the other two defendants, 


j 


HIS was an action on a policy of inſurance on the Frenc! 
ſhip L'Aimable Gertrude, © At and from Guadaloupe to 
Havre, warranted to ſail on or before the 3 I/. of December. 
It was tried before Lord MansF1ELD, at the laſt fittings at 
Guildhall, when a verdict was found for the plaintiff. 

On Friday, the 14th of April, Bearcraf? obtained a rule fora 
new trial, which came on to be argued this day, by the Solicitor 
General, Dunning, and Douglas, for the plaintiff, and Bearcrij! 


at a port called Pointe a Pitre, 


fag” 
nin! 


not 


-» 
* 
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not permit him to depart, and, to prevent it, took his ſhip's 
papers from him. At this place he was detained with his ſhip 
till the 10th of January, when he ſet fail with a convoy which 
kad arrived ſome little time before, and being ſeparated after 
ſome days from the convoy, the ſhip was taken by an Eugiſb 
veſſel. The captain, who was the only witneſs produced at the 
trial, ſwore, that notice had been given, on the part of the go- 


vernor, ſome days before he ſailed, to him and the other captains 


of ſhips at Poznte a Pitre, who were preparing to ſail, for Europe, 
that a convoy was expected from Martinico to be at Baſſeterre 


by the 25th of October, and that, in conſequence of this intima- 
tion, he had worked night and day to get ready, and had. paid 


extraordinary gratifications to obtain his ſhip's papers and clear- 


ances as ſoon as poſſible; that the defire of being in time for the 
convoy was the only reaſon for this haſte; and that, although 
he was not able to fail till the 24th, he was ſtill in hopes of be- 
ing in time for the convoy, as he thought it might very probably 
have been detained at Martinico ſome days beyond its time. 


The laſt ſhip- -paper which he received at Pointe @ Pitre, was 


Le Role d'equipage, or the muſter-roll. This paper, which was 


much relied on by the counſel for the defendant, was dated the 
24th of October, and was in the following words: 


Vu par nous, charge du detail des claſſes au departement de 
« Ia Grande Terre Guadaloupe, Vequipage denomme au r6le des 

© autres parts au nombre de vin gt perſonnes, le capitaine compris. 
„ Permis au Sieur Jean Jaques Lethuillier commandant le na- 
*vire L'Aimable Gertrude du Havre, de Sen ſervir pour faire 
* fon retour, au dit lieu, pafſant à la Baſſeterre pour y prendre 
* les ordres du gouvernment, en obſervant les ordonnances & re- 


*glemens de la marine. Fait a la Pointe a HATE, Guadalupe, 


* le 24 Ofobre, 1778. Montenot.“ 


Under this there was written, on the ſame paper, an account, 


dated the zoth of October, of ſome changes in the number of the 


crew, and, under that, the following entry: 


* Vu par nous, ecrivain de la marine chargé du detail des 


Claſſes, les vingt cinq perſonnes exiſtantes au preſent role, le 


capitaine compris. Il eſt permis au Sieur Lethuillier comman— 


« 
—ant le navire L' Aimadvle Certruue du Havre, de faire ſon retour 
dau dit lieu en- ſe conformant aux ordonnances & reglemens 


1779.” 


On 


„ wyaux de la marine. A Baſſeterre Guadaloupe, le 2 2 Fanvier, | 
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On another paper, called Le Cong?, dated the 16th of O ober, 


which was read on the part of the plaintiff, there was | Written, 


at the bottom, as follows : 
„Vu de relache a la Baſſeterre Guaddeupe, pour y atttiin. 


un con voi pour France. Ce 28 Octobre, 1778. Monentheil,” 


The captain ſwore, that he underſtood the only reaſons ſor the 
condition in the muſter-roll, that he ſhould go to Baſſeterre, 


were, that the convoy was to be at that place, and that he might 


take ſuch diſpatches as were ready for Europe. He had not ob- 
jected to it, becauſe, in the regular courſe of his voyage to France 
from Pointe a Pitre, he muſt have gone that way, cloſe under the 
guns of Baſſeterre, in order to avoid Montſerrat, there being 
no other road, except they were to keep quite to the Jeeward, 
which is not the cuſtom, If he had arrived there in the day- 
time, he would not have caſt anchor, but would have ſent his 


boat for the diſpatches, but having arrived at night, his ſhip had 


been detained, contrary to his intention and expectation. 
The defendant's counſel, to invalidate the captain's teſtimony, 


beſides the muſter-roll, and the entry under it, as above ſtated, 
read the proteſt made by the captain on his arrival at Dover, 


(roth March 1779), and alſo his depoſition in anſwer to the 29th 


interrogatory in the proceedings in the Admiralty on the con- 


demnation of the ſhip. The words of the proteſt on which 
they relied were as follows: 

© Whereupon he (the captain) waited on the proper officer at 
ce Pointe a Pitre for his muſter-roll, and was anſwered, it could 
* not be granted, but on condition that he ſhould fail firit to 


« Baſſeterre, and there wait the directions of the general of the 
5 iſland.“ 


And, in a ſubſequent part, 

Co Whereupon, at his (the captain 's) inſtance, the ſaid Job 
« Nicholas Lethuillier, his father, came to Baſſeterre, and went 
« with Meſſrs. Gobert and Boteul, commiſſioners of commerce, to 
te the ſuperintendant, and alſo to the general of the iſland, ſtat- 
„ ing to them, that the ſaid ſhip and cargo were inſured upon con- 
dition that ſhe ſhould have departed from the iſland of Guade- 
«© loupe before the 3 iſt of December next, the terms of which in- 


* ſurance they judged it eſſential to fulfil, notwithſtanding 


« which they were {till abſolutely refuſed permiſſion to depart, 
« and were kept there until after the ſaid 31it of December. 


The depoſition relied on was as follows : 
At 
3 
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At the time the ſhip was firſt purſued and taken, ſhe was 
« ſteering her courſe towards Breſt. Her courſe was not altered 
upon the appearance of the veſſel by which ſhe was taken. Her 


« courſe was at all times, when the weather would permit, di- 


40 rected to Breſt, for which port he was directed to ſail, al- 
« though the deſtination was for Havre de Grace by the ſhip's 
« papers. She was not, before nor at the time of the capture, 
falling beyond or wide of Havre de Grace, She was then about 
«eight leagues weſt of Uſhant, and her courſe was not altered to 
« any other port or place, but was obliged to be directed to Breſt 
jn conſequence of the orders he Rad received, ſubſequent to 
« the delivery of the ſhip's papers. 

In anſwer to the 27th i interrogatory, his depoſition 1 was, That 


all the ſhip's papers found on board were true and fair, and 
| -« none of them falſe and colourable.” 


At the trial, the captain ſwore, that he had received the direc- 


tions to keep in the courſe to Breſ at Baſſeterre from his fa- 
ther, who had formerly. commanded the ſhip, but that this was 
done as the ſafeſt way, in time of war, of getting to Havre, which 
full continued to be the place of the ſhip's deſtination. 


The grounds of the application for the new trial were two; 
1. That there had been no inception of the voyage on the 24th 


of Odober, nor till after the 1k of December; 2. That the ſhip 
never ſailed on the voyage inſured, vz,. from Guadaloupe to 


Havre, but on a voyage from Gaudaloupe to Breſt, —1. This caſe 
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was ſaid to be very different from that of Bond v. Nutt (c), which 


had been relied on at the trial by the counſel for the plaintiff, 
becauſe, here, the permiſſion to leave Pointe a Pitre was condi- 
tional, The captain had no election; he was bound to go to 
Baſſeterre, and the time of his departure from thence was at 
the diſpoſal of the governor. Till his orders were received, he 


| could not proceed to Europe, and, as he had not been permitted 


by the governor to depart till long after the day in the warranty, 
the voyage had not commenced till after that day. The words 


of the muſter-roll, as delivered at Pointe a Pitre, were materially 


different from thoſe of the ultimate and unconditional permiſſion 


to fail, which he received at Baſeterre. It was manifeſt from 


the language of the proteſt, that he himſelf did not conſider the 


voyage as begun, becauſe, if he had, he would not have ſtated to 


ihe governor, that his departure from Baſſeterre, before the 
31k of December, was eſſential towards fulfilling the terms of 


(e) Infra, Note [9] p. 352, 
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the inſurance. The act of the captain in Bond v. Nutt Was vo. 
luntary, and he proceeded by the way of Bluefields as the beſt 


and ſafeſt courſe he could take for the intereſt of the concerned. | 
A bona fide and complete inception of the voyage they admitted . 
to be ſufficient, even although the force of an embargo, or any | 
other compulſion, ſhould oblige the ſhip immediately to ſtop or 
put back. This had been the caſe in a cauſe between theſe very | 
parties, which had been tried before Lord MANSFIELD immedi. , 
ately after Bond v. Nutt, and alſo in the very recent caſe of Earl: y, 
Harris. —2, The depoſition above ſtated was relied on as evi. 
dence that the ſhip had never failed on the voyage inſured ; that : 
ſhe left Guadaloupe on a voyage to Breſt, not to Havre; and , 
therefore, independant of the other PRs the n was not 
entitled to recover. F 
For the plaintiff, it was ſaid, on the firſt point, that this caſe N 
was not ſo ſtrong as Bond v. Nutt, becauſe Blutfields was out of p 
the ſtreight courſe of the voyage in that caſe, whereas here Baſ:. 
terre was in the direct way to France, fo that the captain mutt 
have gone by that place, at all events, and although there had been t 
no ſuch words in the muſter- roll as thoſe relied on by the de- ( 
ſendant's counſel. The only purpoſes for which thoſe words { 
were inſerted were, that he might be ſure of convoy, which was 0 
expected to be at Baſſeterre, and to carry any government diſ- 
patches that might be ready. The voyage to Europe was not 
leſs commenced on that account; and the opinion the captain ot of 
his father might entertain on the meaning and conſtruction of the pe 
contract of inſurance, as diſcloſed by the depoſitions, could not g 
alter the legal import of the policy. On the ſecond point, it was fe 
inſiſted, that the voyage was not to Bref, but to Hevre by the ful 
way of Breſt, that being the ſafeſt courſe. A ſhip loaded with J 
merchandize (as this was) could never be deſtined for Bro, e 
which was not a place of trade. But, at moſt, if the deſign had ru 
been to go from Baſſeterre to Breft, till, as the ſhip had certainly 0 
failed from Pointe a Pitre for Havre, the voyage to Breſt was 1 
only a deviation intended, but never carried into execution; for de 
when the capture took place, ſhe had not gone out of the direct Pig 
courſe to Havre, That an intention to deviate, not carried into 2 
effect, does not vacate a policy had been eſtabliſhed by ſeveral for 
ſolemn determinations (4). " 
(4) F WR v. Wilmer, Carter v. The Royal Exchange eee Company, &c. cos Jugro, 
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. Lord 


Nutt. 


carried into effect. 


ties, is in point. 


Lord Maxs pz —i. In my bree: there is no con- 
tradiction between the parole evidence and the proteſt and de- 
poſitions. This captain had never heard of the cafe of Bond v. 50K 
Under an inſurance at ſuch a place as Guadaloupe or Ja- 
naica, the ſhip is protected in going from port to port in the 
iland. But the queſtion here is, whether the voyage was, bong 
fide, commenced, and was ſtopt by accident. 
About taking the orders of government, theſhip could not ſail from 
any part of the iſland without the governor's leave. But the 
captain, when he left Pointe à Pitre, expected to meet with con- 
voy at Baſſeterre, and to proceed immediately without inter- 
ruption. A convoy had been publiſhed, and he certainly would 
have gone to Baſſeterre at any rate, independent of the clauſe 
in the muſter-roll.—2. With regard to the ſecond point, the 
| voyage to Breſt was, at moſt, but an intended deviation, not 
I think there ſhould not be a new trial. 
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As to the condition 


WiLlLEs and ASHHURST, Jubices, of the ſame opinion. 
BULLER, Juſtice.— The caſe in 1777, between the fame par- 


There was no embargo there, nor in the pre- 
lent caſe, when the ſhip failed. There muſt be a lawful bona fide 


filing, which I think there was in this caſe. The ſhip was 


—_— . in all reſpects. 


[9.] There were actions againſt twenty 
other underwriters upon this policy, de- 
pending at this time. Nineteen of whom, 
after the rule in this caſe of Thellufſon v. 
Ferguſſn was diſpoſed of, not being ſatis- 


fed with the deciſion, obtained leave to con- 


ſlidate their different cauſes, upon the uſual 
terms of being bound by one verdict, and 
not bringing a writ of error. The twentieth 
(Pigaa) did not chooſe to enter into this 
rule, At the enſying ſittings therefore two 
aclions were entered, Thellufſon v. Staples, 

the underwriter againſt whom the plaintiff 
had elected to try (the option in ſuch caſes. 


being with the plaintiff), and T hellufſon v. 


Pigou, Thellufſen v. Staples Rood firſt. The 
{cond point was now abandoned. On the 
If, the ſame evidence was given as at the 


former trial, the captain being ſtill the only 
vitneſs called. Bearc: Vt, in his opening 
for the defendant, inſiſted upon it, as a pro- 
Polition not to be controverted, that To 
conſtitute a ſailing within the meaning of 
the Warranry in this policy, the veſſel, at 


from Jamaica; 


The rule diſcharged [9]. 


the time of her ſailing from the port of load- 
ing, muſt be, in the contemplation of the 
captain, at abſolute and entire liberty to 
proceed to her port of delivery in a mathe- 
matical line if it were poſſible. He ſaid 
that was the caſe in all thoſe cauſes to which 
the preſent was ſuppoſed to bear a reſem- 
blance. Lord Mansfield ſummed up to the 
Jury to the following effect, — The ſingle 
queſtion on this policy is, Whether the ſhip 
ſailed on her voyage to Havre before the 
3ift of December. She certainly ſailed from 
Pointe a Pitre completely loaded before that 
time. The doubt, on the firſt queſtion of 
this ſort“, was this; The policy was at and 
? now the word * oz” cer- 
tainly comprizcs the whole iſland, and, un- 
der that word, you may ſail from one port to 
another every where along the coalt of the 
' iſland. The ſhip therefore, in that ſenſe, 
was ſtill at Jamaica after ſhe had got to Bue- 
fields. She did not leave Bluefields till after the 


day named in the f and that place 


| was quite out ot tae courſe of navigation from 
Anne 7 


* In Bord v. Nutt, 
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St. Annes to England. I own, at the trial, I 


thought the voyage to England did not com- 


mence till the ſhip failed from Pluefields, 


and, according to my opinion then, a ver- 


dict was found for the defendant. But there 


was a doubt. I therefore wiſhed (as I al- 


ways do in ſuch caſes) that the opinion of 
the court might be taken, in order to ſettle 


the point. The caſe, when it came on in 


court, was very ably argued ; I was com- 
pletely convinced; and the court unani- 
mouſly of opinion, that the voyage to En- 
land begun when the ſhip failed from St. 
Anne”s, and, upon the ſecond trial, the plain- 
tiff had a verdict. Earle v. Harris was {till 


8 


PR" 


* 


a ſtronger caſe. There, an embargo was ac- 
_ tually publiſhed before the ſhip failed; and 
the captain immediately, after croſſing the 


bar, returned to make a proteſt, and ſent 


his ſhip knowingly into the embargo ; but 
he ſwore he expected the embargo was to be 
taken off, and that he ſhould proceed im- 


mediately upon his voyage; and the | jury 
believed him. In this caſe, to go by ſteps; | 


* 


There was public notification of a convoy to 
be at Baſſeterre on the 25th of October. 


The captain thought it might be ſtopped a 
day or two at Martizico, and that he ſhould 
get to Baſſelerre in time. He worked night 
and day, paid double fees for his papers, 


and failed with full expectations of purſuing | 


his voyage directly. He knew, of no em- 
bargo, and Paſſeterre was directly in his 
road. In that reſpect this caſe differs 
ſtrongly, from Bond v. Nuit, He was even 
in the regular voyage obliged to paſs under 
the cannoa of Baſeterre. He had his muſ- 
ter-roll on condition of calling there. But 
he made no difficulty of taking it on that 
condition, becauſe he knew he muſt pals 
that way at all events. Did he not, bona 
fide, begin his voyage? He certainly had no 


idea, when he ſailed from Pointe a Pirre, of 


meeting with any ſtop. So it was in the for- 
mer caſe of Thellufſor v. Ferguſſon. There was 
no idea of the embargo in that caſe when the 
ſhip ſailed. Here, there is not the leaſt ſuſ- 


picion of fraud. The captain certainly did not 


know cf the determination in Bond v. Nutt. 
He thought, when he was detained at Ba. 


terre beyond the 3 iſt of Deecuber, that the 
policy was forfeited, which is a ſtrong cir- 
curaſtance in the plaintiff's favour, for it 
news that the ſailing was not colourahle. 


This queſtion bas undergone the conſidera- 


tion of a ſpecial jury, and of the court. 
Underwriters have a right to litigate queſ- 
tions which ſeem to them to be in their fa- 
wour. But, at laſt, there ſhould be an end 
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(f) Vide ſupra, p. 72. Lilly v. Exver. 


a 


of litigation. If you ſhould be of the 


was accordingly found for the plainti® 


fame 


opinion with the former jury and the court, 


you will find for the plaintiff.— 4 


verdid 
* | „ and 
immediately afterwards the counſel for Pigs 
agreed that one ſhould alſo be entered by 
conſent, againſt him. N 


As in theſe cauſes, as well as in Barer 


Harris, Bond v. Nutt was very much refer. 
red to, and, ever ſince it was determined 
has been conſidered as a leading caſe in C 
law of inſurance; it will not be Improper tg 
ſubjoin an account of it in this place, |. 
was tried before Lord MaAxNxSPIEI D at Gyilz. 
ball, at the ſittings after H. 17 Go. z. The 


policy was effected (on the ſhip Capel) on ti: 
zoth of Auguſt 1776, and was in theſe words: 
« At and from Famaica to Londen, war. 
** ranted to have ſailed on or before the 1} 
of © Auguſt 1776, to return 5 per cent. if 
« the ſhip departed with convoy, or 8 per 
** cent. if with convoy for the voyage (/ 
* and arrived.” The firſt and ſecond count; 


in the declaration averred, * That the flip 


ſailed before the 1ſt of Augaſt, viz, on 
the 20th of July, from St. Anne's Bay at 


Jamaica, where ſhe had been loaded, and had 


taken in her cargo for the ſaid voyage li... 
from Jamaica to Londen) ready to perform 
the ſaid voyage, and proceeded to Bl 
fields for the purpoſe of joining convoy there, 
which was then about to fail for Great Bri- 
tain.” The third count ſtated, © That ſis 
failed. before the firſt of Auguſt, vit. cc. 
from Famaica aforeſaid, on her ſaid voyage.“ 
It was admitted by the defendant, that the 
ſhip had taken in her complete lading and 
clearances for England, and had failed from 
St. Anne's Bay, on the 26th of July, on pur. 
poſe to join the convoy there, and proceed 
to England; that ſhe arrived at Bluefield: on 
the 28th or 29th of Jul, when the was 
detained till beyond the day in the warranty, 


in purſuance of a proclamation from the | 


governor and council of Jamaica ior à gene- 


ral embargo ; that afterwards, having had 
failing orders, ſhe proceeded with the con- 


voy for England, and, on her paſlage, being 
ſeparated from the convoy, Was taken by an 
American privateer. Blue fields was the uſual 
place of rendezvous of the King's mips and 
convoy on the Jamaica ſtation, en 
greateſt part of the courſe from St. Ann 
Bluefields was out of the direct ros 
gland. A verdict having been found for 
the defendant, the cafe was argued on tuo 
ſeveral days, by Dunning, and Buller, for the 
Plaintiff, and 4“ allace, and Baldwin, for tie 
defendant. The two points made for the 
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till after the day i in the warranty: 
4. That, if there was, the going to Blur. 
was a deviation. After the firſt argu- 
ment, Lord MansrigtD ſaid. it feemed to 
be a new queſtion, whether a ſhip going 
.expreſsly for the purpoſe of getting convoy, 


voyage inſured; or whether this is a deviation. 

He therefore directed that the cauſe ſhould | 
fand over to look for caſes on that ſubject. 

The genetal fcope of the argument for 
the plainriff, was as follows. 


{-ndant's counſel, that it is the practice of ſhips 
in the Fr eee trade to fail from port to 
port, for the purpoſe of taking in different 
commodities, and, till they finally depart 
from the laſt port, they {till are conſidered as 
continuing at the iſland; but in his caſe, the 
ſhip had completed her cargs, had all her 
payers on board, and had nothing further 
to do at Jamaica. It was ſaid, that, if the 
bad failed from Jamaica, the embargo ne- 
yer could have reached her to ſtop her voy- 
Ne; but that propoſition is not a clear one. 
If ſhe had not ſailed ſo far as to be beyond 
the reach of the guns, the would have been 
compelled to return, and, in fact, many 
ſhips of this fleet were forced back after they 
had failed. 2, If there was an inception 
of the voyage on the departure of the ſhip | 
from St. Anxe's, her going to Bluefields, for 
the expre/s and ſale purpoſe of meeting with 
convoy, was no deviation. To be ſure, as 
Bluf21d; is on the oppoſite fide of the iſland, 
and out of the dire& courſe, there was an 
Atul deviation; but if it was for a juſti- 
fable reaſon, it was no deviation in the ſenſe 
in which the word is uſed when applied to in- 
ſurances. Whenever a ſhip does what is be- 
neficial to all the parties intereſted, it is as 
much within the meaning of the policy, as 
if expreſſed in words. A deviation which 
Yacates the policy, muſt be ſomething inju- 
nous to the underwriter, ſomething which 
expoſes him to a riſk which he did not mean 
do inſure. There was no occaſion for any 
Particular clauſe in tlie preſent | policy ſpe- 
"lying that the ſhip might £0 to Blucfields 
to join the convoy. The underwriters knew, 
and it muſt have been underſtood by all 


(0 Came. I 1739. 1. 411. 545. | 
G) Ar u. Prius, 14 Feb. 1704. Before 
Halt. Ch, - 2 Sale 


dee Ch, J. 2 Str. 1265. 
00 B. R. M. 2 Ceo. Jo 3 Burr, 1227. 


.oat of the courſe of the voyage, is to be | 
conſidered as in the proſecution of the 


1. It was urged at the trial, by the de- | 


(i) At N. Boris 1. 20 Geo. 2. before 1 


dane ere : 1. That there was no de- 


parties, that Blugfields. was the place of ren - 
dezvous, It is no port; no motive of trade 
occaſioned the ſhip's going there; and, to 
decide whether a departure from the dire& 
courſe of a voyage is in law a deviation. 
the object of. ſuch departure, its tendency, 
and effect, muſt be taken into conſideration, 
In the caſe of Motteux v. The London Afſur- 
ance Company ( 8) „the inſurance was from 
Fort St. George in the Eaft-Indies to London, 


the underwriters were held to be liable, 
| although nothing was ſaid in the policy 
| about leave to go out of the inſured courſe 


ner, the deviation was neceflary, and not 
| for the ſake of trade. The ſame reaſon ap- 
| Plies to every caſe where the act is for the 
benefit of all concerned. Suppoſe the ſhip, 


herſelf on the point of ſailing into the 
' midſt of a fleet of privateers 3 ; ſurely ſhe 
would be warranted in going as far to the 
right or left as ſhould be neceſſary to avoid 
the danger of capture. In all the reported ca- 
ſes of deviation for the ſake of convoy (which 
are but two or three), there was, it is true, an 
| expreſs warranty to depart with convoy, wiz. 

in Bord v. Gonſales (>), Gordon v. Moſley (i] 
and Stevenſon v. Snow (4) ; but in the pre- 
| ſent caſe, there is what is tantamount to 


W 


leſſened if the ſhip ſhould fail with convoy. 
That event therefore was manifeſtly in ths 
contemplation of the contracting parties, 
and was provided for in the contract; and 
the ſhip could not depart with convoy without 
going to Bluefields, In the other caſes, if 
the ſhip departed without convoy, the un- 
derwriters were not to be liable at all. In 
the preſent, they were to continue liable, 


ö 


therefore a literal difference; but, as to the 


caſes agree in principle, and ſubſtance, with 
| the preſent. In the caſe of Pelly v. the Royal 
Exchange Aſſurance Company (1) the whole 


Bradjhaw,C.B.H.3.Gee. 3. of the fame fort. 


Tierney v. Etheringtcn there cited, 1 Burr. 
348. 


4 5 4 doctr ine 


but the ſhip, on her arrival at Fort St. 
George, being leaky and unable to proceed 
for Europe without repairs, ſhe went back 
all the way to Bengal for the purpoſe of 
being repaired.. Yet, as this was thought 
| neceſſary for the intereſt of all concerned, 
and was not done for any purpoſe of trade, 


for the ſake of repairs. Here, in like man- - 


in the courſe of her voyage, were to find 


ſuch a warranty, The premium was to be 


but it was to be in a leſs degree. There is 


queſtion now before the court, the former 


Haller alſo mentioned a caſe of Le Fevre v. 


(1) B. R. E. zo Geo. 2. 1 Burr. 341. 


* 


1780. 
Tukklus- 


againſt 


Fre GUuSSON. 


x Sas.” * 
3 


— < — — 
22 344 
X TE nm „ ag* 


* PT” y * 0 . p n * 6 
g cont 2 — — ; * — * — — 
oy A wv - - = — — CE ä — * -” — „2 
— - — af oy S 7 =_ 3 N 
_ * * * Re _ _— — — - - 2 7 nc 
_ — , ya. > tr or os " - 4 * 1 A — — 2 — 3 
4 AT * Y — = w 3 
8 — bn * — 
— 


a 8 on 
* > — — — — — 1 — 
- -) 8 * * — = I — 8 2 
- — — a — Go . PRs 2 —— * 
p — rr 2 . 2 ” = N 
dhe =; — 2 5 = Ea 
— — — Px . — , £ — — — — E 2 * 5 —— — * l * 18 S a CA 
— — — _ 1 — — — —— — GI pron 3 — : 7 nr 4 47 — * 7 S i» — RIRIERELSE — 2 - —_ N 
1 [oe * 5 — — 2 — > 8 . 2 r — * — a rn — . N 4 o . 33 
—— ow Do are : — © — x os 2 — x 8 — 1 — . Sie re 2 — * - + La - — - — 
e — 5 a a . = r * E 4 £0 Pg Fd arr — r n n b WT a! _ E 8 — - — 
C — 7 2 by * — Rin — — 2 * * >; Sa. 2 2 7 bs K 1 2 bf 72 py C C 
als. Ps ACID 7 rn * — thi <p>" 5 y — "a 5 . R - * 9 . = a _ - = 
VIE: a nt 8 Es E b Bog oy. 5 4 2 — 2 > Peer 4, — Fa n — nn," = : : —_— * 
= — N 2g * : - E * D 8 — „ „ „ ——U— - -_ 
- 8 22 fo 222 2 r — — 
— "IE. -,_ 4 
PL 


— 
* = WA. Is: ag nds 
4 — * by by 
CET _ = 2 
— - 


351 


1780. 
Tuxrrus- 
SON 
againf 
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doctrine on the ſubject of the preſent queſ- 


by the court. It was there ſtated in the 
caſe as a material fact, that what was done 


was prudent, and for the general benefit of | 
all perſons concerned in the ſafety of the 


ſhip. The argument and deciſion went; J. 
upon the acts being in the uſual courſe, and 


therefore ſuch as muſt have been in the | 


knowledge of the underwriters. and that 


what it is known muſt be done is as much 
covered by a policy as if it were expreſsly 


mentioned (); and, 2. upon its being found 


to have been ex juſta cauſa, and for the ge- 


neral benefit (2). Thoſe principles are per- 
fectly applicable here. The maſter looked at 
the ſame end— the Tafety of the property in- 
ſured. There, the ſhip was to be refitted, 
which was neceſſary for her ſafety. Here, 
ſhe was to be protected againſt enemies and 


pirates. In ſhort, nothing was done which | 
the inſurers, if they had known and been 


conſulted, would not themſeves have di- 


rected. It may be ſaid, that the word nece/- | 
 fity is uſed in ſome of the caſes, and that 


here no neceſſity exiſted. To be ſure there 
was not any phyſical neceſſity, but there 
was a neceſſity in the ſenſe in which the word 
is made uſe of in thoſe other caſes. The 
Fiſk was diminiſhed in a much greater pro- 
portion, by the failing with convoy, than 
was counterbalanced by the ſtipulated return 
of premium. N 

The arguments for the defendant were 
to the following effect. ry | 
The parties did notknow from what part of 
the iſland the ſhip would ſail, and therefore 
they inſured at and from Jamaica in general. 


Bluefielas is as much in Jamaica as St. Anne g; 
and the ſhip was certainly prote ed under the 
word © at” in going from the one place to 


the other. But the underwriters would not 
inſure the voyage home unleſs ſhe ſhould 


have departed by a certain day. This was the 
very foundation of the contract, and the 


reaſon was, becauſe the riſk is greater, and ; 
put back by ſtorm, an embargo, or an ener, 


and had then been under a neceſſity of ſtaving | 


the premium riſes of courſe, if the ſhip 


continue longer, ſo as to be expoſed to the 


tempeſtuous weather in the end of the year. 
The argument from the return of premium 
to be made in caſe of failing with convoy 15 
a fallacy, 'The underwriters only meant 


that if the ſhip ſhould, within the time ſpe- 


ciſied, depart under that protection from the 
war-riſk, they would, in ſuch caſe, inſure 
the voyage er a ſmaller conſideration. The 
caſe is very Qi: erent when there is an expreſs 
warranty to depart with ccnvoy, for then, 


(n) 1 Barr. 350. 


S TER TERM 


know where the convoy will be ſtationel, 
the ſhip is, from the nature of the ching, 
inſured from the port of loading to the ren. 


plaintiff would have held equally if the cap. 
tain, having gone to Bluefelds, and not 
having found convoy there, had remained 
voluntarily waiting for convey till long after 
the day ſtipulated, and when the dangeroys 
hurricanes had begun. How can the in. 
ſured, or this court, ſay that the under. 
writer ſhall be obliged to conſider it as more 
for his intereſt that the ſhip ſhould (ail later 
in the ſeaſon but protected from capture, 


than earlier, and leſs expoſed to tempel, 
but more to the danger of capture? If the 


ſhip had been diſabled by a ſtorm at 5. 
Anne's and kept till the 2d of Aupuft, the 
underwriters would not have been liable, 
Lord Manseisi.p—l am glad this caſe has 
been ſo fully and ably argued. It came on 
by the candour of the parties, in the fairet 
way. After the verdict was brought in, 
the foreman told me, that at leaſt 100,000], 


The policy was made on the 20th of Auguf, 
on the contingency of a fact, which mul 
have happened one way or the other, before 
the making of the contract, and which no- 
thing that has happened ſince could alter. 
The port from which the ſhip was to (ail, 
was, if I may uſe the expreſſion, the whole 


| iſland of Jamaica. The words © at Janaice” 


in the policy mean from port to port. It i 
a queſtion of fact whether ſhe ſailed from 
gg-aica before the firſt of Auguſt. There 
is no latitude, no equity, no conſtruction 
that can ſupply the place of that fact. Cer- 
tainly if ſhe had been detained at Sr. Am 


beyond that day, though by proper reaſons, 


as for neceſſary repairs, tempeſtuous weather, 


the voyage home would have been at an end, 
On the other hand, if ſhe had broken ground 
on the voyage from Jamaica, and had been 


* 


till September, ſtill there would have : 
failing within the meaning of the contract 


This was the fact in another caſe (Thell 12 


v. F er gulſon) tried before me immediately 


(* 1 Burr. 351. 


On the iſt of Auguſt ſhe had juſt got ul 


b 2 was 
ances on board), when an emberge 


as the party inſuring muſt be ſuppoſed u 
tion was very fully diſcuſſed at the bar, and | | 


dezvous for convoy. The argument for the 


. depended on it. Some things are very clear, | 


to avoid an enemy, &c.—the inſurance 0 | 


after the preſent. 'The ſhip Hero was of | 
ranted to fail from Grenada between i FI 
12th of Junuary and the 1ſt of Aug | 


der fail (having all her cargo and clear- | 


las | 
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lad on, and the Captain told he would | 


be fired upon from the Fort if he proceed- 
ed. He therefore ſtopped, and was detain- 
ed beyond the day. 4 held this to be a 


departure. A verdict was found for the | 
plaintiff, and there has been no motion for 
z new trial. The whole queſtion turns up- 
on this; did the voyage from Famaica be- 
zin from St. Anne's or from Blueficlds? When 


a voyage is once begun, the going a little 


out of the way may be a benefit to all con- 


cerned, and therefore no deviation. Ano- 


ther point very material here is, that, as the 


ſhip was protected during her ſtay at Jamaica, 


the had a right to go to Blueficlds, or all round 


the iſland. If the inſurance had been at 
and from the port of St. Aune, warranted 


to fail on or before the firſt of Auguſt, the 
caſe might have been different. The court 


1 ſure to be obſerved, and that the contrary 


wiſhes to conſider this caſe farther, and to 
give ſuch an opinion on the real merits as 
may direct the judgment of the perſons in- 


tereſted in all the cauſes depending on this 


policy. EN I 

| Afton, Juſtice, —T am glad the court takes 
time to conſider. At preſent it appears to 
me. to be a mere queſtion of fact, whether 
the ſhip ſailed, bona fide, from Famaica on or 


before the firſt of Auguſf. Tt is a different 


caſe from deviations occaſioned and excuſed 
ex juſta cauſa, ſuch as ſtorm, avoiding an 
enemy, &, Here, did the ſhip fail! from 


Jamaica when ſhe left St. Anne's, or only 


when ſhe left Bluefields ? If ſhe had gone 


to Bluefiels to join the convoy, and had not 
met with any, ſhe could not have ſtaid there 


to wait for it. | 


— ee CI 


Willes, Juſtice, — The queſtion is certainly 
a a queſtion of fact, and for the deciſion of 
the jury. If the ſhip had found no convoy 
at Blueſields, ſhe mutt have proceeded, or, 
having found convoy, if ſhe had been de- 
tained there waiting for other ſhips, this 
would have exempted the underwriters. 
Some days afterwards, Lord MANSTIEUD 


lows.—Upon conſideration of all. the cir- 
cumſtances of this caſe, we are fatisfied that 
the voyage from Jamaica to Englund begun 
from St. Anne's. On failing the ſhip had no 
object but to make the beſt of her way to 
England, the touched at Bluefields only as 
being the ſafeſt way ſhe could take. It is 
{ manifeſt, from the value of the property de- 
pending on this trial, that it was conſidered 
by all the other ſhipping as the ſafeſt mea- 


would have been unwiſe and imprudent. 
The great diſtinction (and on which we 
found our opinion) is, that ſhe left St. June 
for England, with her cargo, papers, maſter, 
&c, on board, and did not fail to Bluefields as a 
diſtin& port. If ſhe had gone there for any 
purpoſe independent of the immediate pro- 
ſecution of her voyage, as, for inſtance, to 
take in water, letters, or even to wait for 
convoy, none being there, that would have 
made a great difference. There would then 
have been a coaſting voyage to Blueffeldt, 
and another from thence to Exgland. But 
here we think the only object was to take 
the ſafeſt courſe to England from St. Anne's. 
The rule made abſolute. 


——_— 


mY 


The queſtion, in 2hat cauſe of The!lu/on 
. Ferguſſon, came on in the form of an ac- 
ton for a return of premium. There were 
wo policies; one with a warranty that the 
Tip ſhould ſail on or before the fr of Au- 
44f ; the other, which was made afterwards 


{0 provide for the event of her not ſailing on 
or before the firt, contained a warranty to | 


* 


ꝶ—— 


ſail on or after the ſecond of Auguſt. The 
ſhip, after ſhe had been forced back, obtain- 
ed leave to fail again on the third, which ſhe 
did, and arrived ſafe, upon which the inſured 
brought this action againſt the underwriters 
on the ſecond policy, on the ground that the 
riſk inſured by them had never commenced. 
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delivered the opinion of the court as fol- 
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Hoax E and others agar f Dawes and another 


22d April. by 1 | Tale ff, | 
To make a H Is was an action for money lent and advanced, which | 
man liable as * 7 | N * 
a partner, 1 was tried before Lord MANSFIELD, at the laſt fit. | 
. tings at Guildhall (u), and a verdict found for the defendants, | | 
contract be- On F riday, the 14th of April, the Solicitor General obtained 2 
wt yard rule to ſhew cauſe why there ſhould not be a new trial; and, | 
. this day, the caſe came on to be argued; when the facts appeared, 
hare jointly from his Lordſhip's report, to be as follows: — The plaintif;, | 
and l B, r who were bankers, had advanced a ſum of money on certain tea- t 
5 Warrants of the Eaſi-India Company to Cantenein a broker, who | 
the other to depoſited the tea-warrants with the plaintiffs as a ſecurity, and \ 
bis cel, Alſo gave them his note of hand for the ſam advanced. He hay Wi * 
and to hold been employed by a number of perſons, of whom the: defendants : 
him out as- . N e | . 
one jointly Were two, to purchaſe a lot of tea at the Ea//-India Company; WM | 
win hinlelf. ſale, of which they (together with himſelf) were to have ſep. WW 
rate ſhares, the lots being, in general, too large for any one deal- 1 
er. The practice at ſuch ſales is, for the Company to give tl 
warrant or warrants to the broker or purchaſer, for the delivery p 
of the quantity of tea purchaſed, on payment being made. At n; 
the time of the ſale, 25 J. per cent. is advanced, and is forfeited, ac 
unleſs the whole is paid on the third, which is the /af, day of 
payment. If paid ſooner, allowance is made for prompt pay- * 
ment. The warrants are often pledged, and money raiſed upon be 
them; generally confiderably leſs than the ſuppoſed value of the . 
) tea. It happened, however, in this inſtance, between the time of bi 
the depoſit of the warrants with the plaintiffs, and the time when di! 
the payment was to be made at the India Houſe, that the value 
of the tea ſunk ſo much as to be conſiderably under the amount tit 
of the ſum advanced. The broker, in the mean time, had be- 
come a bankrupt, and had informed the plaintiffs who his em- ma 
ployers were, all of whom, except the defendants, were fince ed, 
either dead, or become bankrupts. The ſhares of the defendants Wl cin 
were to be two ſixteenths of the whole lot. The ground of the . 


action was, that all the employers of the broker were to be conſi- 
dered as partners, and jointly and ſeverally liable for the whole. 
The defendants owed nothing upon their own two ſixteenths. 
There was not any joint concern in the re- diſpoſal of the tea. 


(a) Friday, 3d March 1780. 
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The defendant produced ſeveral bankers and brokers (of hom 
Contencin was one) who ſaid, they had had frequent tranſactions 


underſtood that the only ſecurity was the pledge, and the per- 
ſonal ſecurity of the broker, unleſs where the principals were in- 
_ quired after and declared, which was very rarely done. That, as 
the practice was to advance conſiderably under the ſuppoſed va- 
ue of the tea, and it was alſo uſual to ſtipulate, that, if the money 
was not repaid within a certain time, the lender might ſell, the 
warrant was of itſelf a general and ſufficient ſecurity. Contencin 
ſaid, that tea-warrants were conſidered as caſh, and paſſed by de- 
livery. On the other fide, in anſwer to this evidence (the plain- 


perſons behind the curtain, for whom the broker acted), two 
witneſſes were called. One of them, one Cartony, a tea-dealer, 
ſwore, that a broker had once borrowed ſome money for him on 
tea-warrants, from the plaintiffs, and that the value of the tea 
having fallen under the ſum advanced, and the broker having 
failed, he had paid the difterence, conſidering himſelf as liable. 


this ſort, and he ſwore, that his idea had always been, that the 
perſons behind the curtain were liable; but, upon croſs exami- 
nation, he ſaid, he never know any loſs happen, nor any demand 
actually made on the broker's employers. 


be re-conſidered. That, at firſt, at the trial, he was of opinion 
with the plaintiffs, thinking this was a caſe of ſleeping partners, 
but that, before the end of the cauſe, he was very clear, that the 
different employers were only liable for their own ſhares. 

The Solicitor General, Dunning, and Davenport, for the plain- 
tiks—Bearcroft, Lee, and Wood, for the defendants. 


7 Lord MaxspIEL DEI conſidered this, at firſt, as a caſe of dor- 
by mant partners. The law, with reſpect to them, 1s not diſput- 
oy ed, v2. that they are liable when diſcovered, becauſe they would 
a otherwiſe receive uſurious intereſt without any riſk ; but, to- 

| wards the end of the cauſe, the nature of the tranſaction, and of 
lt theſe loans, was more clearly explained, and I was ſatisfied with 
- ne verdict, and am now confirmed in my opinion. The evi- 
22 lence of Cartony is irrelevant, becauſe he ſaid the broker bor- 


'9Wed the money for him; and, beſides, he did not diſpute the de- 
Is this a partnerſhip between the buyers? I think it is 
4 1 not; 


mand. 


of this ſort (it being a very uſual ſpeculation), and they always 


tifs having, at firft, reſted their caſe on the fact, that there were 


The other was a perſon who had alſo dealt in tea, and in loans of 


Lord MANSFIELD ſaid, when the rule was moved for, that he 
was very glad the motion had been made, that the queſtion might 
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1780. 
Hoare 
againſt 

Dawgs. 


money for another, nor any agreement to ſhows with one anothe; 


own dealings.. They ſaid, the money was lent to the broker 


perſons, for though he had a ſhare, he did not act or appear as! 


CASES IN EASTER TERM, 
; but merely an vndertoking with the "He" Oi by each, for 1 
8 quantity. There is no undertaking by one to advance 


in the profit or loſs. The broker undertakes to buy and ſell, 

but makes no advance without the ſecurity of the tea- warrants, 

which are conſidered as caſh, and paſs by delivery, like Eaft-Indi 
bonds. Theſe warrants are pawned with the lender, but the 
broker has no power to pledge the perſonal ſecurity of the prin. 
cipals. He cannot ſell the warrants, and borrow more money 
on ſuch perſonal ſecurity. It makes no difference, whether the 
ſpecific tea, or the warrants, are delivered at the fale. It would 
be'moſt dangerous, if the credit of a perſon, who engages for 
fortieth part, for inſtance, ſhould be conſidered as bound for all the 
other thirty-nine parts. Non hec in Federa veni. The witneſle; 
did not merely ſpeak to opinion, but to matter of fact, and their 


alone. Sometimes, indeed, lenders have required to know the 
. principals ; they did not truſt the broker alone; but all others 
who do not aſk after the principals do. The note is given as 2 
collateral ſecurity perſonally by the holder of the warrant, not in | 
the character of a partner with other perſons, nor as a broker for 
them. 
WII Is and Annen er Juflices, of the ame opinion. 
BULLER, Juſtice,.— This is a very plain caſe. The plaintif 
had no reaſon to' conſider the broker as a partner with the other 


partner, nor were they partners as among themſelves. They had 
never met or contracted together as partners. If this tranſaction 
were ſufficient to conſtitute a partnerſhip, a broker would have i 
in his power to make 500 perſons partners, who had never feet | 
nor heard of one another, or might, at his pleaſure, convert his 
principals into partners, or not, without any authority from them, 
by taking joint or ſeparate warrants. 


= — — | ay — 282 a=». 2 
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The rule diſcharged. 
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IN THE TWENTIETH YEAR OF GEORGE III. 


- 


The Comrany of CaRrENT ERS, Baickmakrtes, Brick- 
bury, againſt HavwarD. 


3 I'S was an action on the caſe, againſt a carpenter, for 
the breach of a cuſtom, which was laid to be, That none 
but members of the company (being a corporation by preſcrip- 
tion), or their apprentices, or journeymen, ſhould exerciſe, in 
prong or within a certain diſtrict round that town, any of 
the trades mentioned in the title of the company. The cauſe 
was tried at the laſt aſſizes for Shropſhire, before HEATH, Ser- 
jeant, and a verdict found for the plaintiffs. On Thurſday, the 
13th of April, Howarth obtained a rule to ſhew cauſe, why a non- 
ſuit ſhould not be entered, or a new trial granted; and the caſe 
came on to be argued, this day, by Bearcrof?, for the e 
and Howarth, for the defendant. 

1. The ground for the non-ſuit was, that the plaintiffs had 
not proved the exiſtence of ſuch a company as that deſcribed on 


admiſſions (ſome as far back as the reign of Henry 8.) of perſons, 
ſome into the carpenters' company, ſome into the briciayers com- 
pany, ſome into the plaiſterers company, &c.; of inſtances of fines 
paid for having worked in thoſe trades, without being. free of the 
carpenters' company, of the brichlayers' company, &c ; and of the 
teſtimony of one witneſs (who was only twenty-four years of age) 


pany, and that they were called by the aggregate name ſtated in 


but integral parts of one great corporate body ; that ſuch a cor- 
porate body might legally exilt ; and whether, in fact, it did exiſt 
was a queſtion for their decifion, For the defendant it was ob- 


proof, at moſt, of ſeparate incorporated companies, 7 being no 


The evidence of the witneſs was ſaid to be of to recent a nature, 
that it ought not to have had any weight. 2. The ground for a 
bew trial was, that a competent witneſs was rejected, who was 


7 
£44 


LAYERS, TyIERS, and PLaisSTERERS, Cc. of Shrew/- 


the record. The evidence on this head conſiſted of entries of 


who faid, he had been employed to call meetings of the com- 


the declaration. The Judge told the jury, that the companies 
might be diſtin& corporations for ſome purpoſes, and yet form 


ſeced at the trial, and now, that the evidence given was only 


ſtances of admiſſions into the aggregate body; no common 
eel; nor any proof of any corporate parole act done by them. 


Q fre red 


Monday 
24th April. 


To prove the 
exiſtence of 
an aggregate 
corporation 
conſiſting of 
different 
trades, en- 
tries of ad- 
miſſions into 


the /eparate 


. trades, as 


into the 
<< Company 
of carpen- 


«© ters, into 


cc the com 


% pany of 


; 6. Plaiſterers, 


« fc,” are 
evidence to 
be left to 
a jury, —A 
perſon who 
has acted in 
breach of an 


alledged cuſ- 


tom 1s not 
a competent 
witneſs to 


diſprove the 
exittence of 
the cuitom. 
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1780. 
— 
The Cou- 


PANY of 
CARPEN- 


„ PRES, XC 


againſt 


HATWARPD. 


leſtation as a carpenter in Shrewſbury, although he was not fre 


contended, that he was not intereſted in the cauſe, and that if the 


cauſe, the only perſons likely to know the facts applicable to the 
caſe, being either perſons who had worked themſelves in breach 
of the ſuppoſed cuſtom, or who had employed others; and, if the 


ration. 2. The witneſſes rejected were clearly intereſted in the 


CASES IN EASTER TERM 


offered on the part of the defendant, and that many others of the 
ſame deſcription were ready to have been produced. The witne 
rejected was called to prove, that he had worked without mo- 


of the company, nor an apprentice or journeyman. The Judge 
thought the witneſs was incompetent. For the defendant it wn 


ſort of intereſt he might have could render him incompetent, 
there could be no ſuch thing as a diſintereſted witneſs in ſuch n 


frſt claſs were conſidered as intereſted, becauſe lokle to be [ued, 
the ſame objection might be made to the ſecond. 

The Court thought it unneceſſary to hear the counſel for the 
plaintiffs. — | 

Lord MANSFIELD—1 . It was properly left t to the j jury to con- 
ſider, whether the evidence produced was ſufficient to ſhew, that 
there was ſuch a company; for that was a mere queſtion of fat; 
and they were to decide on its exiſtence, and whether it was oti- 
ginally created by a charter from the crown, or was only a vo- 
luntary ſociety. There was evidence of its exiſtence as a corpo- 


queſtion. If the company had failed in eſtabliſhing the cuſtom, 
they would have been diſcharged from actions to which they are 
liable for the breach of it. 
WILLES and ASHHURST, Juſtices, of the ſame opinion. 
BULLER, Juſtice— 1. Whether there be any evidence is a queſ- 
tion for the Judge. Whether /ufrczent evidence is for the jury. 
2. The objection to the witneſs produced for the defendant was 
certainly deciſive; ner is it true, that he could have had no other 
tort of witneſſes. The em ployers might have been witneſles. 
The rule diſcharged. 


IN THE TWENTIETH YEAR OF GEORGE III. 


Fppowes and another, againf/ Hor kIxs and another, 
Executors of HARRISͤ. 


 JUMPSIT tried hefore Lord n at Ouildball 
at the ſittings after laſt Michaelmas term. The declaration 
| contained ſeveral counts; ſome upon promiſes made by the 
teſtator, others on other promiſes by the defendants themſelves, 
To the firſt ſet of counts plene adminiſtravit was pleaded, and 
the general iſſue to the others; and, the jury having found for the 
plaintiffs with 147. damages, a general verdict was entered by 
the officer. x] 
At the trial, the only queſtion was, whether the plaintiffs 
were entitled to intereſt on the value of goods ſold by them to 
the teſtator. They were wholeſale linen-drapers, and the teſ- 
tator an American merchant, and it appeared to have been the 
ulage of the American trade, for merchants here to allow to 
their American correſpondents twelve months credit, and then 
to charge them five per cent for intereſt, and for the tradeſmen 
here, to allow the merchant fourteen months credit, and then 
to charge five per cent. This was hardly diſputed by the de- 
tendants, and his lordihip held, that though, by the common 
law, book debts do not of courſe carry intereſt, it may be pay- 
able in conſequence of the uſage of particular branches of 
trade ; or of a ſpecial agreement ; or, in caſes of long delay under 
vexatious and oppreſſive circumſtances, it a jury in their diſcre- 
tion ſhall think fit to allow it. But none of the articles for 
which the teſtator was indebted to the plaintiffs had been de- 
livered fourteen months before his death, ſo that no intereſt was 
owing when he' died, and the defendants contended that the 
ulage did not bind the executors. Lord Max SFIELD, however, 
ad the jury, thought otherwiſe. . 
In the laſt term, the Solicitor General RR IE? a rule to ſhew 
czuſe why the judgment ſhould not be arreſted, on the ground 
that the verdict was general, and the counts enn and 
ſuch as require different judgments to be entered, vg. judgme nt 
a bonis teſtatoris wn thoſe where the promiſes were laid to be 
by the teſtator, and de bonis protriis on the others. — Sometime 
Nerwards, Baldwin, for the plaintiffs, obtained a croſs rule 
bor the defendants to ſhew cauſe Why the Poſtea ſhould not be 
| + :4 2 | amended 


361 


1780. 
— 


Where there 
is a general 
verdict on à 
declaration 
conſiſting of 
different 
counts, ſome 
of which are 
inconſiſtent 
or bad in 


point of jaw, 
and evidence 


has only been 
given on the 


good or con- 


ſiſtent counts, 
the verdict 
may be a- 

mended by 
the judg2's 
nctes. 
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1780. 


7 1 
! M * ; 
* , - 
4 a 
. 


EDppowes 


againſt 
Hoepxains, 


directed an amendment to be made Sccording © to the Judge s mi- 


ficer ſhould be without a remedy, and that neither the Judge 


with all the judges at his chambers, it was corrected from mi- 


di hat, in ſuch a caſe, the only remedy i is by AWArding a wvenire dt 


CASES IN EASTER TERM 


amended by the Judge's minutes, and 4 verdick entered for the } 
plaintiffs only on the counts to which the evidence given at fle 
trial applied, and for the defendants on the others.—Both thele 
rules came on to be argued this day. 

The Solicitor General, for the defendants, inſiſted, that, f 
the court were to alter the Poftea, they would, in fact, do why 
was properly and excluſively the province of the j Jury, for that 
the verdict would then be the act of the court. 

Lee, for the plaintiffs, contended, that this was not a new fort 
of application, and cited a caſe of Newcombe v. Green in Strange 
(Y), where it appeared by the Judge's minutes that the jury had 
found for the plaintiff with 2747. 115. damages, but the of. 
ficer only entered a verdict with 15. damages, and the court 


nutes [11]. 
Lord MAaNsFIELD ſaid it was cmpolible to believe there was | 


ſuch an abſurdity in the law, as that a mere miſtake of the of- 


nor jury could poſſibly have proceeded on what there was no 
evidence of before them: and he mentioned a caſe of one Gib 

who had been tried for robbing Mr. Francis, and convicted, and 
a miſtake being diſcovered in the verdict, upon conſultation 


nutes ſigned by the jury, and the priſoner executed. 

_ BuLLER, Fr ie, ſaid there was this diſtinction, that if there 
was only evidence at the trial upon ſuch of the counts as were 
good and conſiſtent, a general verdict might be altered from the 
notes of the Judge, and entered only on thoſe counts, but that 
if there was ary evidence which applied to the other bad or in- 
conſiſtent counts, (as for inſtance in an action for words, where 
ſome actionable words are laid, and ſome not actionable, and 
evidence given of both ſets of words, and a general verdict), 
there the Peſea could not be amended, becauſe it would be 
impoſſible for the Judge to ſay, on which of the counts the jury 
had found the damages, or how they had apportioned them : 


151 Lide Maye v. Archer, B. R. Z. , cial verdict, were proved at the trial; but 


5 O y . b amend- 
8 Geo. 1. 1 Sir. 513, 515, where à wenire the court directed the verdict to be 
; | l | a a ls 
tf ned was moved for, on an affidavit that | ed in that reſpect. Vide alſo Zws v. Bois, 
certain facts which the court thought mate- | B. R. J. 16 Car. 2. 1 Lev. 134+ 


Hal, but watch were not ſound in the ſpe- 


{p) B. R. M. 17 Gro, 2. 2 Ur. 1197. 


IX THE TWENTIETH YEAR OF GEORGE II. 


11000 [12. 1] He mentioned an inſtance where Sir Fletcher Norton 
had moved for and obtained a venire de novo, in a caſe of that 


ſort [13]. 


5 made abſolute; but on the payment of coſts, including 
thoſe of the motion in arreſt of | udgment. 


6 Geo. 2. Barnes, Quarto edition, 478. where 
this was done, and ſaid to be according to | 
an ancient rule of court. ö 


Woorpafpoz, a Bankrupt. 


N a motion for a prohibition to the Mayor's Court in Lon- 
don, the caſe appeared to be this : Wooldridge and Kelly 
were indebted to Meſſrs. Sampſons to the amount of 400 J. and, 
the Sampſons having become bankrupts, the plaintiffs were 
choſen aſſignees under their commiſſion, in which character 
they brought an action of debt in the Mayor's Court againſt 
Maoldridge and Kelly, (the firſt of whom was alſo a bankrupt 
and the defendant Hawkins his ſurviving aſſignee). The ſer- 
jeant at mace, to whom proceſs was directed to ſummon Mool- 
 iridge and Kelly to appear, returned that they had nothing 
within the city or liberties, by which they could be ſummoned, 

nor were to be found within the ſame, ** and they being ſo- 
lemnly called, did not appear, on which the plaintiffs alledged 
that the defendant owed to Wooldridge and Kelly the ſum of 
4000 J. and then had the ſame in his hands as their proper mo- 
ney, and therefore prayed proceſs againſt him, to attach him by 
the ſaid 4000 1. that he might appear in that court, and there- 
upon they proceeded by way of foreign attachment againſt him.“ 
The defendant pleaded that he had no money of Wooldridge 
and Ke/ly in his hands, and, the cauſe being tried before Glynn 
derjeant, then recorder of London, it appeared in evidence, that 
1941]. 105. 2d. belonging to the partnerſhip eſtate of Mool- 
ridge and Kelly, was in the hands of the defendant, but that it 
eme to him as the aſſignee of Mooldridge under the commiſſion, 
o that he was only a truſtee for Jooldridge's creditors at 
I | | Jar vez 


The rule to arreſt the judgment was diſcharged, and the other 


BLacqQuIERE and others, Aſſignees of Saursox and 
another, Bankrupts, againſt Hawxins, Aſſignee of 
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10 Vide Hager v. Wilkins, B. R. a. [1 3] Vide infra, Grazt v. Aftle, T. 21 C. 3. 


Thurſday 


27th April. 


A prohibi- 
tion does not 
lie after -ſen- 
tence, unleſs 
the want gf 
juriſdiction 


appear on the 


face of the 
proceedings. 
— The court 
takes notice 
of ſuch cuſ- 
toms of Len- 
don as appear 
to have been 
certified by 
the recorder. 
—-Inferior 
courts can- 
not grant 4 
new trial. 
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Tide infra, Eddie v. David/on, 21 Geo, 3. 


© CASES IN EASTER TERM 


large ; on which ground it was contended, at the trial befor: 


the Recorder, that this being truſt money, was not the ſubject 


matter of a foreign attachment. A verdi& however was found, 
and judgment entered, for the defendant, for the. 10417, 107. 2d. 
and execution awarded. Theſe facts were ſet forth in the ſug- 


geſtion. Before this application for a prohibition, the defendant 
Had, moved for a new trial, and in arreſt of judgment, in thc 
Mayor s Court, but without ſucceſs. Adair Serjeant, who had 


ſucceeded Glynn as Recorder, refuſed the new trial, becauſe 


there was no report of the evidence, by his predeceſſor, and he. 
_ cauſe it had, he ſaid, been ſettled that an inferior court can only 


grant a new trial on the ground of ſurprize in obtaining the firſt 


verdict, which was not pretended in this caſe. 


On Thurſday the 2oth of April, the Solicitor General and H.. 
weſter ſhewed cauſe. They contended, that the application came 


too late, for that, after ſentence or judgment, the court will 


never grant a prohibition, unleſs the want of juriſdiction in the 
inferior court appear on the face of the proceedings themſelves, 


For this, they relied on Argyle v. Hunt, in Strange 7). Here, 


they ſaid, the objection was founded on matter dehors the pro- 
ccedings. If, in this caſe, the defendant had thought the fad 
did not ſupport the attachment, he might have 3 a bill 
of exceptions at the trial, but certainly. one half of the money 
come to the defendant belonged to Kelly in his own right, as l 
was not a bankrupt, and was therefore liable to the partner- 


ſhip debts, and the plaintiffs could not ſever the reſpeclite 


ſhares of the two partners, but were entitled to attach thc 
whole, in like manner as, on a judgment and execution again 
one partner, the ſheriff muſt ſeize the partnerſhip goods. For 


this they cited Heydon, v. Heydon (7). 


Dunning, Davenport, and Roſe, for the defendant, inſiſted, that 
truſt- money is not within the cuſtom of London as to forcig! 
attachments, it not being in the hands of the garniſhee for the 


benefit of the original defendant. On a queſtion from Lord 
MAaNnsFiELD, they mentioned that the cuſtom was certified by 
Starkey Recorder of London in 22d Ed. 4. as ſtated in Rollo. 

Abridgment (5), and that this makes no part of it. In Argyle 
v. Hunt, they ſaid there was a concurrent juriſdiction. Here, 
if the money were to be paid under the attachment, the defend- 


60 B. R. J. 5 Geo. 1. 1 Str. 187. 7 (s) 1 Roll, Abr. 554. K. 5 
(r) 5. R. M. 5 W. and M. 1 Salt. 392. 
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ant 
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ant would be ſtill accountable for it to the creditors of Mool- 
dridge. Neither Wooldridge nor Kelly themſelves could ſue the 
defendant for it. This is the only remedy in the defendant's 


power. Falſe judgment will not lie, becauſe the city court is 
a court of record; nor audita querela, becauſe nothing new has 
happened; nor a writ of error, becauſe there is nothing erro- 


neous on the face of the record. 
Lord MansFreLD—T think it impoſſible t chat this caſe can 


de within the cuſtom; but the difficulty is, that you are too late. 


| The objection is not to the judgment, but to the verdick. The 
allegation is, © You have money of Wooldridge and Kelly i in your 


hands. The defendant anſwers, ** I have none.” The fact 


is found againſt him, and there is no bill of exceptions, nor ſpe- 


cial verdict. Inferior courts cannot grant a new trial. Nothing 
appears on the face of the proceedings to ground a prohibition. 


If the cuſtom had never been certified, the ſuggeſtion might have 
_ the proceſs 11 as 1 to the common law, and 


te fuggeſtion, by which means thi nee might perhaps have 
been got at ; but, as the cuſtom has been certified, we muſt take 
notice of it 24 We cannot have it certified over again. The 
defendant ſhould have pleaded otherwiſe, which would have pre- 
rented any miſtake or trick at the trial. Do the plaintiffs inſiſt 
on retaining the judgment below? There muſt be ſome way of 
getting at the defence, though there are difficulties in the mode 
now attempted. Let the cauſe ſtand over till the plaintiffs' an- 
lwer can be known. 

This day, his Lordſhip being informed that the parties rats 
not agree, he delivered the opinion of the court, that they muſt 
take notice of the cuſtom, as it had been certified, and that the 


objection being on a matter of fact which did not appear on the 
proceedings, the prohibition could not be granted, 


The rule diſcharged. 


14 In Arzyle v. Hunt the court ſaid they 
B . 8 1 . wan 
us not judicially take notice of the cul- 
tom 1 1 
am in London, fur an action to lie for the 


word hore.— That cuſtom therefore has 


probably never been certined by the re- 
corder. 
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An attorney 
is not ſubject 
to the juriſ- 

diction of the 
county court 
of ä 


bam, and Mingay, for the plaintiff, and er, and un 


that of his clients, to whom it might be inconvenient, if he were 


year (), for it being thought expedient that attorneys and ſolici- 


extend the juriſdiction to them [16]. But the queſtion has al- 


commiſſioners with a writ of feinere they perſiſted in proceed. 


action, cauſe or ſuit, which it could not | “ proceſſes of the ſaid court.“ 


CASES IN EASTER TERM 


* 


WIVrs 45 s. Lor v. 


CT ION of unge; "verdict for the plalntiff, with only 

175. damages; after which the defendant, who was an at. 
torney, obtained a rule to ſhew cauſe why it ſhould not be ſug. 
geſted on the roll, that he reſided in Middleſex at the time of the 
action brought and was liable to be ſummoned to the county 
court, in order to entitle himſelf to double coſts 05 the 

plaintiff (77. 

The caſe was argued on. 2 zurſdlay, the 20th of April, by Peck- 


for the defendant. 
The arguments againſt the rule were to che following effect t— 


The privilege of an attorney is not for his perſonal advantage, but 


Vu „ 


liable to be taken from his attendance on their buſineſs, to an- 
ſwer in other courts. The act eſtabliſhing the ſummary juriſ- 
diction of the Middleſex county court could not mean to affct 
this privilege [15]. This is manifeſt from the acts relating to 
the court · of conſcience for Weſtminſter, eſtabliſhed in the ſame 


tors ſhould be liable to be ſued in that court, a particular ſtatute, 
ſubſequent to the a& eſtabliſhing the court (v), was neceſſary to 


ready been ſolemnly decided by the court of Common Pleas on 
demurrer, in the caſe of Gardner v. Feſſop (w). 

On the other fide, they relied. on a ſubſequent caſe, in this 
court, viz. SUR v. Bennet (x), where an attorney having been 
ſued in the city court of conſcience (9), and having ſerved the 


Tic] By of 23 8 c. 33. no per- | 416] It 3s obſervable however, that tit 
ſon is liable to be ſummoned to the county | preamble of 24 Geo. 2. c. 42 only fa he th. 
court, as new modelled, who was not ſo be- | ** Whereas doubis have ariſen whether © br. 


e 
fore, nor is the court to hold plea of any | torneys and ſolicitors are Me? to tn 


have held plea of formerly by plaint. | 


(:) 23 Geo. 2. c. 34. 4 19. C) 2 5 Geo. 3. 3 Burr: Ph 17 
[x] BY 23 Geo. 2 © 27% ' (3) Eflabliſhed by 3 Tac. l. — — 4, 
() 24 Geo. 2. c. 42. Vie Wealley v. Cloutman, M. 2 bi 


(20 M. 20 Geo, 2. 2 Will, z. | ſupra, p. 232. 31 
| | 5 


N THE TWENTIETH YEAR OF GEORGE HI. 
ing againſt him, upon which he moved for an attachment ; but it 
was denied by the court, on the ground, that the city court had a 
mixed juriſdiction, eguitable as well as legal, and privilege does 
not extend to courts of equity. So the court of Middleſex, it 
was ſaid, has an equitable juriſdiction, being directed, by the ex- 


« ſeem to be juſt and agreeable to equity and good conſcience (2).” 
At any rate, they ſaid, the ſuggeſtion would not be concluſive. 

Lord MaNnsF1ELD ſaid, There ſeemed to be a contradiction 
between the two caſes. He read the Maſter's note of that of SUR 
v. Bennet, which agreed with Sir James Burrow's report. 


was delivered, by Lord MAnsF1ELD, as follows : 
Lord MansFIELD—We have ſpoken to the Judges of the 
court of Common Pleas, and find, that it was decided by the caſe 
in that court, that an attorney is not liable to be ſued in the Mid- 
fx court of conſcience. Therefore the eee cannot be al- 
lowed. 


The rule diſcharged (a). 


(z) 23 Geo. 2. cap. 33. $1. There are (a) Vide Waſe v. Wyburd, M. 20 Geo. 3. 
fmilar words in the vn act, 23G. 2. | ſupra, p. 234. and Ailavay v. Burrows, M. 
6.27. JI. 4 20 Geo. 3. ſupra, p. 250. 
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CTION on a bond, with a penalty of 2000/. By the 
condition (reciting that A. had been appointed treaſurer 
to the poor of the pariſh of B.) it was declared, that if A. from 
time to time, and at all times, while he continued in that office, 
ſhould and did render to the plaintiſis, a true, juſt, and perfect ac- 
cunt, in writing, of all and every ſum and ſums of money that 
le ſhould receive for the relief and maintenance of the poor of 


Payed oyer, and ſet forth the condition as above, pleaded ; 3 I, Non 
jr factum; 2. That A. did, from time to time, and at all times, 
While he continued in the office, render to the plaintiffs, a true, 
juſt, and perfect account, in writing, of all and every ſum and 
lums, G c; 3- Another plea, not differing materially from the ſe- 
cond. The plaintiffs replied to the ſecond plea, that the laſt ac- 
count in writing given and rendered by A. (as treaſurer to the 

I laid 


The court took time to conſider, and, this day, their e 


the ſaid pariſh, the bond ſhould be void.— The defendant, having 
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The condi- 
tion of a bond 
being 7g 
6e render a 
fair, juſt, 
and perfet 


account, in 


« writing, of 
© all ſums 

c received, 
if the obligor 
neglect 79 
pay over ſach 
ſurns, he 18 
guilty of a 
breach of the 
condition. 
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_ tion to the ſecond plea,t and ſhewed. for cauſe; 1. That the ren- 


"CASES IN BASTER TERM. 


ſaid truſtees) to the plaintiffs, was on the 11th of Auguſt, 1713, 
that, on that account, there appeared to be due from A. as (ach 
treaſurer, to the plaintiffs, 2767, 66. 5d, that he was after. 
wards requeſted to render and pay that ſum to them, according 69 
the form and effett of the ſaid condition, which he wholly nepleded 
and refuſed to do, and that the ſame ſtill remained due; „ Ang 
« ſo the ſaid plaintiffs ſay, that the ſaid A. did not, from time 
* to time, &c. render to the plaintiffs, a true, juſt, and perfect 
account, in writing, of all and every ſum and ſums of mo- 
„ ney, &c. according to the condition of the ſaid writing obli- 
e patory, in manner and form as the ſaid defendant hath above 
* alledged.” The replication to the third plea was nearly of the 
ſame purport, only concluding, . and ſo the ſaid plaintiffs fay, 
< that the ſaid A. did not render a true, juſt, and perfect account 
& of all and every ſum and ſums of money, Sc.“ without ſaying, 
ce atcount in writing.” —The defendant demurred to the replica. 


dering and paying the ſum ſo ſuppoſed to be due, was not a mat- | ; 

| 5 ha 1 | 3 0 
ter required by the condition, nor was the refuſal of payment a 
breach of the condition; 2. That the plaintiffs attempted to put 
in iſſue, that the ſaid refuſal was a breach of the condition, and 
that therefore A. by ſuch refuſal, had not from time to time, &. 
rendered the account in writing in the replication ſtated, accord- 
ing to the condition; 3. That the plaintiffs did by the replica- 
tion ſhew, that the condition was not broken, and did not avoid or 
deny the matter of the plea ; 4. That they had attempted to put in 
iſſue matters not in controverſy between the defendant and them; | 
5. That the ſaid replication was argumentative and inconcluſive. 
Then a demurrer, and the ſame cauſes ſhewn, to the * 
to the third plea. 

Davenport, for the defendant, inſiſted on the ſtrict letter of the 
condition, and that the non-payment and refuſal was not a breach 
of the ſtipulation to render an account in writing ; that theſe 
were two diſtin things; the rendering an account being à pre- 
liminary ſtep to enable the plaintiffs to diſcover exactly what was 
due, in order that they might know what to call for, when they 
ſhould require payment. 

Baldwin, for the plaintiff, Was denne by wa MANSFIELD 

who ſaid, that it was clearly the intention of the parties, and the 

fair conſtruction of the condition, that the money ſhould be = 

by A. or, in his default, by the defendant. 
2 


BULLER | 


IN THE "TWENTIETH YEAR OF GEORGE II. 14% 


BULLER, Juſtice, reſembled the caſe to one in the Common 1780. 

Pleas, where the condition of a bond was, that it ſhould be void, e rg 

if the obligor did not pay, and, performance being pleaded on the again 
ground of the literal expreſſion, the court held, that the palpable PC ron. 
miſtake of a word ſhould not defeat the true intention of the > 

tties. Here, he ſaid, it never could be meant, that ſo large a . 
penalty ſhould be taken merely to enforce the — out a Paper 

of items and figures. | 


Judgment for the non. 


U 


DEV RENE OE against DA LB Fa... Friday 
. h | eh | 28th April. 


HIS was a rule obtained by Davenport, to ſhew cauſe If a 2 
| T ; arreſted in 


why proceedings ſhould not be ſet aſide for irregularity. anther 
The irregularity was, that the defendant had been taken, at Wim- pill o = 
bledon, in Surry, under a bill of Middleſex. The application was dleſer, the 
made before the time to plead was out. One ground for the rule NN 2 


vas, that the revenue would ſuffer, if ſuch a Practice v were to ee 
obtain. | 


V. 


Baldwin now ſhewed cauſe, and ſaid, the court would not in- 
terfere, nor examine narrowly into the boundaries of counties, 


and that an attempt of a like ſort with the preſent had been un- 
ſucceſsful lately in a caſe where a defendant was taken in Glou- 
cfterſhire on a writ for Worceſterſhire. 

BULLER, Juſtice, —In that caſe, the writ muſt have been a la- 
litat, in either county. Here there ſhould have been a differ« 1 
ence in the form of the writ. A bill of Middleſex cannot run 8 Mt 
over all England. Such a practice would put an end to the writ 
of latitat ; and if any notion has prevailed, that this ſort of pro- 
Ceding is regular, it ought to be contradicted. 

The rule made abſolute (c). 


(c) Buller, Juſtice, was abſent all the remainder of the term der this day, having gone 
0 0 Bath for his health. 
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ſhould be 


Tueſday 
2d May. 


Several own- 
ers of differ- 
ent ſhips hav- 
ang entered 
into a bond 
to a truſtee, 
binding 


themſelves 


And their aſ- 
ſigns to in- 
demnify each 


Other to a 


certain a- 
mount if any 
of their ſhips 


loſt, and one 
of them hav- 
ing ſold his 
ſhip and ſhe 
being after- 


wards loſt, 


the others are 
not liable un- 
der the bond, 
unleſs the 


vendor has 


ſold (toge- 


ther with the 


ſhip) his in- 
tereſt in the 


agreement of 


2ademnity, 


CASES. IN EA ST ER TERM 


Av RES eee, WI Iso N. 


J EBT on a bows with cool, penalty. The condition was 
1D ſet forth by the defendant, and it thereby appeared, —That 
he and ſeveral other perſons, being owners or part-owners of dif. 
ferent ſhips in the coal-trade, had entered into an agreement, by 
which they promiſed and agreed each with the other, and the 
heirs, executors, and adminiſtrators of each other, that if, at any 
time within three years, any of theſe different ſhips (being employed 
in the coal-trade) ſhould be taken, ſunk, burnt, or deſtroyed by an 


enemy, the other co-obligors ſhould, the better to enable the | 
- owner or owners of ſuch ſhip to ſuſtain the loſs, pay the ſum of 


Sol. or, if the ſaid ſhip ſhould be ranſomed for leſs, the ranſom- 


money, to the owner or owners (by name, and without adding 
* and their affigns”) of the ſhip ſo taken or loſt ; ſuch co- obli- 


gors contributing thereto in equal ſhares, for each ſhip ;—And 
the condition was, that the obligors, and each of them, and their 
heirs, executors and adminiſtrators, and every of them, under 
the penalty of 5c0/7. to be paid to Ayres as general truſtee for all, 


ſhould perform and keep the agreement. — The defendant then 


pleaded, that one Douglaſs, one of the co-obligors, and ſole owner 
of one of the ſhips, called the Millball, had ſold, affig ned, transfer- 


red and diſpoſed of his ſhip, and all his right, title, and intereſt 
therein, after the date of the bond, to Ward and White, and that he | 


had, from the time of ſuch fale and aſſignment, ceaſed to have any 
right, property, or intereſt in the ſhip; that none of the other 
ſhips had been taken, ſunk, burnt, or deſtroyed; that the defen- 
dant had kept and performed the agreement with the owners of 
the other ſhips; that, from the time of the date of the boud, 


until the ſale of Douglaſs's ſhip, and while Douglaſs had 
any intereſt in her, ſhe had not been taken, ſunk, burnt, or de- 


ſtroyed, and that, during all that time, the defendant had kept 


and performed the agreement with Douglaſs.— The plaintiff de- 


murred generally. 


Cowper, for the plaintiff, ated, that this was in the nature of | 
a mutual inſurance, and contended, that the transfer of the pro- 


perty in Douglaſs's ſhip did not make her ceaſe to be an object 
of the inſurance. The action, he ſaid, was properly brought, be⸗ 


cauſe the plaintiff was truſtee for all, and would be anſiwerad® : 


10 
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the 500 J. he ſhould recover from the other obligors. The par- 
ties had covenanted for themſelves and their aſſigns ; Douglaſs 
or his aſſign would be liable if any of the other ſhips were loſt ; 
and the indemnity muſt be reciprocal. The cafe was the ſame 
with that of a common policy, where, if the ſhip and policy are 
aſſigned, the underwriters continue liable to indemnify. 


the ſkill and care of the different owners and maſters who had 
joined | in it. If a ſhip, inſured under a common policy, is aſ- 
ſigned without the policy, the ſhip is not protected in the 
poſſeſſion of the aſſignee, and, here, it does not appear that there 


if the other ſhips are loſt, becauſe he is bound perſonally, in the 
ſame manner as an original leſſor is, after the aſſignment of his 
leaſe; but, as the agreement is not aſſigned, Dougl/a/s cannot 
ſuſtain any damage by the lofs of the ſhip ſold, and therefore he 


can have no claim to an indemnity. 


form of the action, becauſe the bond is made to a truſtee. But, 
if the agreement was transferred, we have not the whole caſe u pon 
the record. If the ſhip was ſold without an aſſignment of this 
agreement, Douglaſs had the value independent of the agreement, 


ought to have replied the fact, if Douglaſs really aſſigned the 
agreement, and was damnified by the aſſignee calling upon him 
for the benefit of it [17]. 

Cowper had leave to withdraw the demurrer, and reply, on 
payment of coſts. | 


[17] Vide Reed v. Cele, (B. R. F. 4 C. 3. | chaſor to pay him 500 f. if the ſhip was loſt 
3 Burr. 15 12.) where, in an action on the caſe | within three months, and therefore was in- 


here, the defendant having pleaded that the | .court gave judgment for the plaintiff, be- 
Plaintiff had parted with his ſhip ; the plain- | cauſe he continued intereſted in conſequence 
uf replied, that he had 1 with the pur- | .of his agreement with the purchaſor. 


to the perſon whoſe ſhip was taken or loſt for the proportion of 


Ern on the other ſide, inſiſted, that the agreement ap- 
peared to have been dictated by mutual perſonal confidence in 


was any aſſignment of the agreement. Douglaſs continues liable 


Lord MANSFIELD.—There is no difficulty here, as to the | 


and therefore it remains a mere wager with reſpe& to him. You 


on articles ſamewhat ſimilar to the agreement tereſted. The defendant demurred ; but the 


371 
1780. 


AYKRKS 


againff 
WrLso0N. 


C: \ 
$3 * q 


Z = 
_- 
—_— — 1 =_ —_— . 3 — — =_ * = — I 
by oe Ho Pp TP I = 2 — - —— — —— — — — * IO 
1 on” * a> - we — 
p — — 2 —9 ** « 53645 — — cc = « - - N ami << 
- — — — — b * . 3 —— — #20... gp) < 2 = wor — 23 — - 5 * YE ad 
N 8 4 3; 6 " * * * * 9 DEE N * : 
NG . 
* 


Wedneſday 
zd May. 


It is an inva- 


riable rule 
not to grant 


an informa- 


tion for a 
libel, with- 
out an excul- 
patory affida- 
vit, unleſs 
where the 


party libelled 


is abroad at 
a great diſ- 
tance, or the 
ſubject mat- 
ter of the 
charge is ge- 
neral impu- 


tation, or an 
accuſation of 


criminal lan- 


guage held 


in parlia- 
ment. 


CASES IN EASTER TERM 


The Kine againſ/ HasweiL—and the Sams ag ain 


Bars, on the Proſecution of the Duke of RiIchuoxb. 


\N Monday, the 24th of April, Peckham obtained a rule ts 
ſhew cauſe why an information ſhould not be filed againſt 


Haſiwell as printer of the newſpaper called the Morning Poſt of 


the 25th of February, 1780, for a libel inſerted in that paper, 
The libel was in the form of queries addreſſed to the proſecutor, 
It imputed to him a variety of treaſonable practices and de. 
ſigns; and accuſed him, among other things, of having, in his 
ſpeeches in the houſe of Lords, oppoſed the increaſe of the mi- 
litary ſtrength of the kingdom, in order, by preventing ſuch 
increaſe, to facilitate a. deſcent in this country by the French; 


charging him alſo with having conveyed intelligence to the 


miniſters of F rance, —The rule was granted on a joint affidavit 
of the Duke and another perſon. The Duke ſwore that he be- 
lieved himſelf to be the perſon meant in the libel, and that it 


contained falſe, ſcandalous, and malicious, aſperſions, and inſinu- 


tions. againſt him. The other deponent ſpoke to the fact of 
having bought the paper containing the libel at Haſwell's ſhop. 
On the Friday following (the 28th of April), Dunning moved 


for a like rule againſt Bate, as the publiſher, upon the ſame ai- 


fidavit, accompanied by another from Haſwell, in which he | 
ſwore, that the libel was brought to his ſhop in manuſcript, 


without any name to it, that he ſent-it to Bate who was the 


editor, or conductor of the newſpaper, and that Bate {ent it 
back next day, among other papers for publication. 

Lord MANsF1ELD now ſaid, that he was aware of an objection 
to which this application, as well as that againſt Haſwell, was 
liable. The proſecutor, in his affidavit, had not ſpecifically de- 
nied the particular charges contained in the libel, and this was, 
in general, expected by the court, before they would interpoſe 


by way of information. But his lordſhip ſaid, it had occurred 
to him, that the nature of this libel was ſuch, that it might 


perhaps be an exception to the general rule. It contained, be- 
ſides allegations of particular acts of a very foul and treaſonable 
nature, general charges of treaſon, and alſo imputations of trea- | 
ſonable language held by the proſecutor in the debates in the 


houſe of Lords. That as to what was · ſuppoſed to have been 


ſaid 
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id | by his Grace in parliament, it certainly was unneceflary to 
anſwer hat by athdavit, becauſe what paſſes there can be queſ- 


tioned no where elle [18], and general imputations did not ſeem 
to fall within the rule which requires a denial of the facts charg- 
ed. His Lordſhip, however, added, that if there ſhould be a 
difference of opinion on this ſubject, the defect, which was only 
in point of * might eaſily be cured "7 A de EG affi- 
davit. 


WILL ESõß, Fuſtice, (after ne his very High eſteem for 
the character of the proſecutor, and his belief that no man was 


more incapable of the crimes charged upon him in this libel) 


faid, he did not well ſee how the court could make any diſtinc- 


tion between him and the loweſt individual.—This obſervation 
had a reference to ſome topics which had been urged at the bar 
in ſupport of the application.—If the rule were general, he 
thought it ought to be adhered to in this caſe, and no inſtance 
had been ſtated where it had been diſpenſed with. 


Dunning, upon this, mentioned, that in the hits caſe of Rex v. 


Miles (c), the court had ſaid the rule was not univerſal. He 


recollected three inſtances where informations had been refuſed 
for want of an expreſs denial of the ſpecific charge, but they were 
all very diſtinguiſhable from the preſent caſe. In one of them, 
which happened during his early attendance on the court, the 
libel accuſed the proſecutor of being the author of a certain 
number of the news- paper called the London Evening Po. 
Fosr ER, Juſtice, ſaid, the imputation was a very groſs libel, 
but there being great reaſon to think it was true, and there being 
no denial of it upon oath, the court refuſed the information. The 
ſecond inſtance was in the caſe of General Plaiſftow, who was ac- 
cuſed of various ſpecific and circumſtantial acts of fraud and 
ſfomdling ; and, although the charges were eaſily to be contra- 
diced, he did not chooſe to deny them. The 7hird was the caſe 
& Miles. There, the proſecutor had taken upon himſelf to de- 
y the ſpecific charges, and had not done it in a complete and 
explicit manner. On the other hand, he remembered two caſes, 


both of them recent, where a denial of the particular charge had 
bot been inſiſted on. In the ore, the libel imputed ee, 


practices to a Captain Nichols. In the other, the charge Was 


[18] BY of Rights, 1 F. and Al. /, . be impeached or queſtioned in any court 
A 2. § 1. art. 9. © The freedom ef {.cech | ** or place out of purliament.“ 
and debates in parliament ought not to | 


(c) Supra, M. 20 Geo. 3. 1 271. | 
z.C againſt 
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the original propricty of a rule was of leſs importance than the 
| libel contained charges which the Duke certainly was not bound 


ed, and the proſecutor might make it abſolute only as to that | 


Caſes, to be certain general rules to guide the court in exerciſing 


11 CASES IN EASTER TERM 


againſt Lady Chambers, the wife of one of the Eaft-India Judges, 
accuſing her of adultery. In both thoſe caſes, the rule had been 
diſperiſed with; becauſe the parties accuſed were abroad at ſo 
great a diſtance ; but he alſo conceived that an affidavit was not 
required when the court, from their knowledge of the proſe. 
cutor, or from general notoriety, were ſatisfied of his innocence. 
 ASHHURST, Juſtice, ſaid, he had always underſtood the rule 
to be general. If it was, the rank of the proſecutor, however 
eminent, could make no difference. In the two inſtances men. 
tioned by Dunning, there was an impoſſibility that the party ac- 
cuſed ſhould make an affidavit, but when that was not the caſe, 
if the court were to break through the rule on ſome occaſions, 
they would throw an imputation on the character of every per- 
fon from whom they ſhould require an affidavit. The court 
was not to know men, and could only act on what came before 
them. TE OPE OF I 9 
Bor LER, Juſtice, obſerved, that the power of granting infor- 
mations is diſcretionary, but he thought there ought, in all ſuch 


their diſcretion. Too much latitude was very dangerous, and 
ſtrict adherence to it, if it was eſtabliſhed. But, as part of this 
to anſwer, perhaps it might be proper to grant the rule as pray- 


Hart. Sf Oo, 
: Lord MansF1ELD ſeemed to concur with BULLER, Juſtice, 
in that idea, and WII LES, Juſtice, thought the word © falſe” in 
the Duke's affidavit a ſufficient denial to ground a rule to ſhew. 
cauſe. The rule was granted. 

Immediately afterwards, Peckham moved to make the rule ab- 
ſolute againſt Haſwell. Lord MAnsF1ELD aſked, if they meant 
to proceed againſt their own witneſs? The motion was perſiſted 
in, and the rule made abſolute. 9 

On Saturday, the 29th of April, Lee acquainted the couri, 
that the Duke had made an affidavit, expreſſly denying all the 
ſpecific charges in the libel, except what related to his conduct 
in parliament. This affidavit was put in, and was an exact echo 
(with negative words) of the terms of the libel. | 

Lord MANSFIELD faid, the court had conſidered the point 
very fully, and had had a great deal of converſation upon it, and 
tae reſult was, that the rule was invariable. That it would be 


2 extreme!) 
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by Dunning the day before could not be admitted, for how could 
the court entertain ſuſpicions againſt one man more than an- 
other. 
Dunning read a note of a caſe of Rex v. Jenniſon, in H. 
13 Geo. 3. where the libel contained an accuſation of ſodomy 


againſt Lord Arundel; and Lord MaNns#1ELD, and AsToN, Jus 


tice, held, that, as the charge was only general, it did not require 


to be anſwered by affidavit. As rox, Juſtice, allo ſaid, that it 


would be extraordinary if it were neceſſary to deny the charge, 
when its being true could not juſtify the defendant, That if 


falſe, it was an abominable calumny, if true, the defendant __ 
to have preferred an indictment. 


Lord MANSFIELD then added (as he had Rated before), that it | 
had ſtruck him that the ſubject- matter might make an exception, 


for it would be abſurd, for inſtance, to require of a proſecutor to 
ſwear, that he was not a traitor or a thief. He ſaid, the court had 


looked into the proceedings in the caſe of Lady Chambers, and it 


appeared, that, there, the party applying for the information 


(Who was a third perſon), had gone as far as the nature of the 


caſe permitted, by ſwearing to letters and intelligence from the 
Cape of Good Hope, where the ſcene of the imputed offence was 
laid, inconfiſtent with the allegations in the libel. 

This day, cauſe was ſhewn by Bearcroft, Howarth, and > wa 
firuther —They produced a joint affidavit of the defendant and 
ſeyeral other perſons, tending to contradict that of Haſwell, whoſe 
teſtimony was alſo objefed to, on the ground of his being an ac- 
complice, 

In anſwer to this, it was inſiſted, by Dunning, and Lee, that, in 
this caſe (of a miſdemeanour), he would be a competent witneſs 
at the trial; and Lee ſaid, he never knew but of one inſtance. 


where this had been controverted, and then the objection had 


been laughed at, and over-ruled. It was alſo contended, that 
even if Bate's affidavit had contained a direct and unequivocal 
cenial of his being the publiſher, Hat would not be a concluſive 


reaſon for abba the information. 


Lord MANSFIELD {topped Peckham from going on, on the 
ſame ſide. 


Lord Mansp1EL p—(after obſerving particularly on the affida- 
its), Wherever a ſtrong probable ground is laid, the court will 


&ant an information, f the ſubject-matter is fit lor that mode 


of - 


extremely dangerous if it were not ſo. The diſtinction hinted 
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Friday 
5th May. 


A militia- 
man being 
hired for a 
year, with an 
expreſs ex- 
ception that 
he ſhall be 
abſent on 
duty for the 
month, and, 
in lieu there- 
Of, ſerve a 
month over 
the year, 
gaius a ſet- 
tlement with- 


out ſerving 


the addition- 
al month. 


enſuing ſittings for Middleſex, before Buller, 


againſt him. He was brought up for judg- 
ment in T. 21 Geo. 3. and ſentenced to an | by * rioters in June 1780, 


CASES IN EASTER TERM 


of proſecution ; and there 1 never was a fitter ſubje& than the 
prevent. 
The rule. made abſolute [19]. 


[19] The information was tried at the | impriſonment of twelve months in the Kin 
Bench priſon. The judgment was delayed 
till that term, becauſe the priſon was not 
till then ſufficiently repaired to admit (f 
priſoners, after the devaſtation committed 


Juitice, when the defendant was convicted, 
Hafavell being one of the principal witneſſes 


The King againſt the IxHABTrANTS of Wincncoyy, 


2 ULE to ſhew cauſe why an order of the quarter-ſeſſion; 
for Glouceſterſhire ſhould not be quaſhed. The ſpecial 


| Cafe ſtated as follows :—The pauper hired himſelf in the pariſh 


of Chipping Norton, five weeks before Michaelmas, for a year, 
and, at the time of the hiring, it was agreed between him and 
his maſter, that his wages ſhould be paid weekly, at eight ſhilling; 


per week, and that, being a balloted man in the militia, he ſhould 


be abſent for the month, and, in lieu of that month, ſhould ſerve 
another at the end of the year. He was accordingly abſent thirty 
days in the militia, and then returned to his ſervice, but he only 
continued three weeks of the month which was agreed to be 
ſes ved in lieu of the month he was abſent in the militia, leaving 
his maſter a fortnight before Michaelmas. 
that he did not ſerve his maſter a year by one week. —T'wo juſ- 
tices had removed him from Winchcomb to Chippmg Norton, a and 
their order was quaſhed by the ſeſſions. 

On Medneſlay, the 3d of May, Bearcroſt, and Clyford, argued 
in ſupport of the order of ſeſſions, and contended, 1. that ther 


was no hiring, nor, 2. any ſervzce for a year, at Chipping Norton. 


:. The exception was part of the original contract. There wis 


to he an interval, and then the pauper was to come and ſerve in 
thc enſuing twelve-month as much more as, pieced to the former 
ſervice, 7 make up a year; but a hiring under the ſtatute 
m nuſt be for a whole year without any interruption foreſeen 2nd 
tioulated fer at the time of the agreement, as was determined in 
the caſe of Rex v. Biſhsp's Hatfield (d). Indeed the preſent t cais 
was more properly to — conſidered as a hiring by the week. 


(4) II. 1 2. Burr, Seit. Caſes, No. 141. 


He expreſſly ſwore, 


2. Fire 
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2. Here was plainly no ſervice for a year. In Rex v. Caſile- 


thurch (e), it was laid down by Lord Harpwickse, that the act of The Kana 


89 Will. 3. c. 30. requiring a year's continuance in the ſame 
ſervice, is to be conſtrued ſtrictly, being an explanatory law, and 
in all the caſes where different ſervices have been tacked together 
to make up the year, there has been no interval of time between 
them. This caſe differs from that of Rex v. V. efterletgh (F). 
which was determined on the ground that the hiring was condi- 
tional ; there, by the agreement, it was uncertain whether the 
pauper would be abſent or not; if he was, his place was to be 
filled up by another, & qui facit per alium, facit per ſe. = 
\ Dunning, and Poole, on the other fide, contended, that if there 
bad been no agreement about the pauper's ſervice in the militia, 
and the hiring had been, in general terms, for a year, he would 
have gained a ſettlement although he had been called out, and 
had been abſent a month on militia duty. If a contrary doctrine 
were to prevail, militia men would be in a worſe fituation, and 
leſs capable of gaining ſettlements than the reſt of the King's 
ſübjects, which the legiſlature certainly never intended. This 
was the principle of the determination in Rex v. We efterleigh, 
The reaſon for the exception there, and 1 in the preſent caſe, was 
the ſame; and here, if the militia had not been called out, there 
would have been no interval of abſence. The anxiety of the 
parties to guard againſt an event which required no proviſion to 
be made for it, could not make any eee in the law of the 
an. 

Lord MansF1ELD—I have no doubt that if this had been a 
common hiring for a yeas, and the pauper had ſerved one month 
in the militia, and only eleven with his maſter, he would have 
gained a ſettlement. The maſter could not have refuſed his 
conſent to his ſerving in the militia. The only queſtion is, whe- 
ther the particular agreement in this caſe does not make the 
additional month a part of the year, It is a great nicety, and we 
will think of it. 1 

His Lordſhip, this day, delivered the opinion of the court. 

Lord Mans?1sLD—There is in this caſe a hiring for a year, 
and there is alſo a ſervice for a year, if it were not for the month's 
idlence in the militia. A ſervice muſt be for a continuation, 
without j Interruption, or adding together broken pieces to make 
up the year. But here the en as to the abſence for 2 


. 9 Geo. 2. Burr. Settl. Caſes, No. | (J) M. 14 Ce. 3. Burr. Settl. Caſes, 
*W, TY | No, 234. 


5D 7 month” 
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| 4780. month, in the militia, was only what would live been impliea, 
=_---- ACE and what the maſter muft have conſented to. The Year was 
| aqaiaf completed five weeks before Michaelmas, and the additional 
Wincn- month agreed for was only in the nature of a compenſation fo; 
. the want of the pauper s ſervice while abſent in the militia, and 
_ equivalent to a deduction of ſo much wages. This caſe, if not 
| the ſame, is very like that of JYeferleigh.” The court ought to 
| lean in favour of ſettlements, and the bad conſequences would he 
very extenſive, if we were to determine, that a man ſhould lo 
his ſettlement by ſerving his country in the militia. We are all 

of, opinion, that this was a good ſettlement. 
The order of ſeſſions quaſhed, and the Wy of the two 

Juſtices confirmed. 


WEBSTER #9417} BANNISTER, 


Friday WY „„ | HE ET en 
5 th May. þ | | - | : 3 w | | 
By an expreſs FOO HIS caſe, which came before the court at different times, B 
egrecment the PV 4 | | J: . C 
. rg and in various ſhapes, was finally diſpoſed of this day. ; 
bond to ſe- As it was often cited in other caſes duriag the period I hare 
ND ay undertaken to report, I have. thought it might be proper to . 
e 7 5 ſtate the ſubſtance of the pleadings in the different proceedings, , 
25THYE TE | 
"non-payment although I cannot give an account of the arguments of the coun- Y 
day, 
1 be fe, and the court, on the principal motion, from my own notes, : 
entitled to having been abſent when it came on. | 
recover a- 
gainſt the The caſe was an action of debt on a bond—Plea, That 1 : 
obiligor al- t 
though he plaintiff onght not to have any execution againſt the perſon, or ; 
has been diſ. perſonal eſtate, of the defendant, except money in the Funds, 67 
charged un- ' q 
der an inſol- #0Hey lent upon real ſecurity only (g), becauſe he ſays that the : 
dmg onal debt in the declaration mentioned was contracted or due betoi: | Þ 
the time of the 22d of January 1776, mentioned in a certain act of parliament, | 2 
e 5 entitled, „an act for the relief of inſolvent debtors, Cc. | 
on (16-Geo. 3. cap. 38.) and that he was, before the iſt of Janu!), 0 
AJNIQOUT. fe : © . ? 
4 1770, arreſted, and in actual cuſtody, that he ſurrendered himſclt . 
in diſcharge of his bail and was thereupon committed a priſoner to - 
the priſon of the King's Bench, before the 26th of June 1770, and ; 
0 
was afterwards diſcharged according to the form of the {aid ac, 
2 
at the quarter ſeſſions og Surry, on the 29th of July 1770, and 8 
ert 


this he is ready to verify, wherefore he prays judgment if the 
plaintiff ought to have any execution againſt his perſon or Pet- 


44) 46 Geo, 3. cap. 39. F 41. State /ufra, p. 95. oni! 
| 103% | 
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Jonal eftate, Except money in the funds, or money lent upon real 
ſecurity on ly. —The Replication ſtated and made profert of the con- 
Jition of the bond—which was, for the Payment of an annuity of 
30 l. a year by the defendant, and another obligor, to the plaintiff, 
in quarterly payments, on the 11th of Faruary, of April, of Fuly, 
andof Ofober ; the firſt payment to be made on the 1 1thof January 
| 1772.—The replication then ſet forth, That after the 22d of Ja- 


nuary in the plea mentioned, and before the exhibiting the bill of 


the plaintiff, to wH, on the 1 ith of Fuly 1770, 7 . 105. for one 
quarter, and ſo other quarterly payments, on the 11th of October 


1776, the 11th of January 1777, and the 11th of April 1797, 


became due, and that the defendant had not paid them, or any 


part thereof, on theſe reſpective days or at any other time, but 
the whole remained due, “ by reaſon of which premiſes, the ſaid 


« writing obligatory in the declaration mentioned became for- 
« frited, and the debt and action accrued after the 22d of 
« Fanuary 1776, in the plea mentioned,” and fo concluded 
with a verification,—After this replication, there was an entry 
of judgment on the record, for want of a plea in bar to the ac- 
tion, but with ſtay of execution againſt the perſon and perſonal 
eltate, except, &c.,until the plea depending between the patties 
in that behalf ſhould be determined.—Reoinder, That before 
the ſaid 22d of January 1776, to wit, on the 11th of January 
1776, 7.4. 10 8. for one quarter of the annuity became due, and 


was not paid then, nor at any time ſince, but ſtill remained due. 
whereby the bond was forfeited, and the ſaid debt, by virtue 


thereof, accrued: to the plaintiff before the faid 22d of January 
1776. —Surrejoinder, That true it was that 77. 105. for one 
quarter became due on the 11th of Fanuary 1776, but that the 


plaintiff afterwards, at the inſtance and requeſt of the defendant, 


agreed to give him day of payment of the faid 7/7. 105. until a 
tuture day, to wit, till April following, and that, on the 18th | 
of April, the ſaid 7 J. 10s. was duly paid, and that, at the time 
when the plaintiff ſo gave day of payment, he did, at the in- 
{ance of the defendant, wave and relinquiſh any forfeiture of 


the bond which had accrued. or. might accrue to him by reaſon 


of the non- payment according to the condition, and acquitted 


and diſchar ged the defendant from ſuch forfeitute, and all and 


fry debt and debts due thereby; and the plaintiff further ſays, 


that the defendant, by reaſon of the prem ifes, was acquitted and 
charged from ſuch forſeiture and debtis.— Rebutter, By which 


(proteſting that the ſurrejoinder was not ſufficient in law, and 
1 


Proteſting 
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the forfeiture, and thereby prevent the debt from becoming ab- 


He ſaid he thought it was, and that he could find no caſe of an) 


CASES IN EASTER TERM | 


- proteſting alſo that the defendant never requeſted the plainti to 


give ſuch day of payment) the defendant ſays, that the 7-16; 


in the ſur - rejoinder mentioned, was not paid to the plaintif in 
manner and form, &c.—Upon this Iſue was joined. 


The cauſe was tried before Lord MAN SFIEL p, at the littings 


for Middleſex in Eaſter term, 18 Gee. 3. and a verdict being found 


for the plaintiff, a rule was obtained by the defendant, for the 


plaintiff to ſhew cauſe why the judgment ſhould not be arreſted, 


which rule was afterwards enlarged to M. 19 Geo. 3. when th 


Solicitor General, and Bower, ſhewed cauſe; — Dunning, and Ball. 
"vin, for the defendant. 


The ground of the motion (as I have been well informed,) was, 
tht the bond being once forfeited the debt became abſolute, 
and could not be again made contingent by any waiver of the for- 
feiture, on the condition of payment at a future day; at leaſt it 
continued abſolute till the compliance with the condition, 


which was not till after the inſolvency, therefore the fact of the 
compliance with the condition after the inſolvency was immate- 
rial, and the plaintiff ſhould have demurred to the rebutter in- 


ſtead of joining ifſue on an immaterial fact. That the court ( 
therefore ought to award a Repleader. | | j 
On the other ſide it was inſiſted, that an obligee might ware t 


ſolute even at law, eſpecially ſince the ſtatute of 4 and 5 Aue, e 
cap. 18. The iſſue therefore was not immaterial, becauſe the i 
debt was to be conſidered as contingent or not at the time of b 
the inſolvency, according as the condition was or was not after- ar 
wards complied with. Or if the iſſue was immaterial, that was i 
no reaſon why the plaintiff might not have. judgment, provided i 
enough appeared to entitle him to it on any part of the record; 
for, in ſuch caſe, all that followed would be rejected (a), and here tal 
the conditional waiver appeared in the ſur-rejoinder and was not ha 
denied, and the debt was to be looked upon as contingent till a Wa 
breach of the condition, and therefore was ſo at the time of the tri: 
inſolvency. bot 


BUuLLER, Fuſtice, aſked if it was not a als never to grant: 
repleader when the iſſue is found againſt the party 3 t. 


exception to it. 
The rule Was Ache 


{a) For this they cited 8 Co. 120. 1b. 133. 9 Co. 110. Hab. 56. Salt. 173: 
SO Abe 
2 
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8 
The defendant, when he was arreſted in this action, had ap- 


plied to ASTON, Juſtice, and afterwards to the court, to be diſ- 
charged on filing common bail, and obtained a rule to ſhew 
cauſe, but which was afterwards diſcharged. 


In Michaelmas, 19 Geo. 3. a writ of error was brought, but bail 
in error not being juſtified, a capras ad jatisfaciendum iſſued in the 
enſuing term, the effect of which was prevented by a commiſ- 


commiſſion being afterwards diſputed by the plaintiff and another 
creditor who oppoſed the allowance of the certificate, the Chan- 
cellor directed an iſſue, which was not proceeded upon, and the 
plaintiff having brought a ſcire ſacias againſt the original bail, 
the defendant ſurrendered himſelf, and, on a former day in this 


term, obtained a rule to ſhew cauſe why he ſhould not boy diſ- 
charged out of cuſtody. 


This day, the Solicitor General, and Bower, ſhewed cauſe — 
Dunning, and Howorth, for the defendant. 


The ground of the application now was, that, although the 


failed in his defence to the execution againſt his perſon, upon 
the pleadings, yet he was clearly entitled to be diſcharged under 
the inſolvent act. They produced an affidavit denying that there 
eyer had been an agreement to wave the forfeiture, and ſaid that 


6 no ſuch agreement had been proved at the trial, and, if iſſue had 
if been taken on that fact, it muſt have been found for the defend- 
. ant. The penalty therefore was a debt due at the time of the 
1 biſcharge under the act, and conſequently he was no longer an- 
od ſwerable for it, with his perſon. 5 
14 On the other hand, it was inſiſted, that, if 1 was any miſ- 
ere take 1 in the pleadings, it was the defendant's own. fault, and he 
not had never moved for leave to amend. Beſides they ſaid (which 
Il a was not contradicted on the other fide) that it appeared at the 
the trial, that a note had been given to the plaintiff for the payment 
both of the quarter due on the 11th of January 1770, and of 
Is that which was to become due on the next quarter day, 
Is and that the plaintiff, by taking this note, mult be conkdeved as 
any 


laving agreed to give further day of payment. 
Lord Mansp1ELD ſaid, he thought the note would have "PRE 


eridence of ſuch an agreement if iſſue had been joined on that 
ad, and that there was no doubt but the party n might wave 


5 E a the 


fon of bankruptcy againſt the defendant. The validity of the 


defendant, by imprudently taking iſſue on an improper fact, had 5 
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The court 

will not de- 
cide the va- 
lidity of the 


election of a 


corporate of- 
ficer, if the 
queſtion 18 
ne wor doubt- 
ful, on a 
rule to ſhew 
cauſe for an 
information 
in the nature 
of Quo cvar- 
ranto— Qu. 


Whether, if a 


mayor de eee, | 


fo intervenes, 


the mayor of 


the former 


year, who 1s 


returning of- 
ficer and is 


entitled to 


hold over by 


the charter 


till a legal 
ſucceſicr is 
choſen, can 
be choſen the 
third year, 
under 9 Ann. 
g. 20.881 
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the forfeiture, and accept what he was: aner entitled; to 
_ BvzLen, Juice, abſent. 


The rute diſcharged [21]. 


[21] The caſe of Perkins v. Kempland was J H. 19 Geo. 3. p. 93. and 777, Ilie v. il; 
not cited, I believe, in any of the arguments | ifra, M. 21 Geo. * : 
on this caſe... Vide Cottrell v. Hooke, ſupra, 


be K KINO again Gopwiy 


"HIS was a rule to ſhew cauſe, why an information in the 


nature of uo warranto ſhould not be filed againſt the | 
defendant, for taking upon himſelf the oflice of mayor of the bo- 5 
rough of Portſmouthb. 1 
The material circumſtances of the caſe were theſe —By 1 | 
charter of 3 Car, 1. the right of electing a mayor in this borough 
is veſted in the majority of the aldermen and burgeſſes. The x 
aldermen are twelve in number, and the mayor muſt be choſen f 
from among them. He is elected for a year, from Mic bael mar 4 
5 Aae and “ until one other of the aldermen ſhall be 8 
in due manner and form elected and ſworn mayor of the ſaid : 
< borough.” The method of electing the mayor is this: A lit & 
is prepared of all the aldermen, except the mayor then i in office, g 
Each elector makes a mark or ſcratch againſt two names in this . 
liſt, and the two aldermen who have the majority of ſuch h 
ſcratches are put in nomination. Then the electors ballot for | q 
thoſe two, and he who has the majority on the ballot is declared b 

duly elected. The mayor is the returning officer on the election 
of members to ſerve in parliament. 1 
By the ſtatute of 9 Ann. cap. 20. B. it is enacted, that no nie 
perfon who hath been, or fhall be, in any annual office to which " 
it belongs to preſide at the election, and to make return, of any 1 
member to ſerve in parliament, ſhall be capable of being choſen (er 
into the fame office for the year enſuing; and where any ſuch WM © 
officer is to continue for a year, and until ſome other perſon 68 
ſhall be choſen and ſworn in, if ſuch officer ſhall voluntarily and nin 
unlawfully obſtruct and preveat the een another, he is t Ver 
forfeit 1007. fe: 
In September, 1777, Lingzee, © an alderman,” Was choſen 11 
mayor, and ſerved the office till Michaelmas, 1778, when Bliſft _ 
then acting as analderman” (h), was elected to ſucceed him, and 7 
(5% 'Fheſe were the words of the afidavits of Linzee and Giaers, on 2 the P _ : us 
erm 


motion Was made. Inf; a, 7. 384. note 4. 
ſword 
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ciſing the office of an alder man, iſſue was joined in that cauſe, 


ouſter was entered againſt him ; which judgment, on a writ of 
«ror in the Houſe of Lords, was affirmed, He continued how- 


ſuch, at the election of a ſucceſſor, when Linzee was re-choſen ; 


he was not duly elected. In conſequence of this, B4% el ſtill con- 
tinued to act, till the 2 1ſt of October, 1779, when the aldermen, 
having given him previous notice, met and amoved him, by vir- 
tue of a power veſted in them by the charter, and elected Carter, 
mother alderman, in his place. Carter acted for ſome time, till 
being adviſed that his election alſo was illegal, he obtained a han- 
Anus to the aldermen and burgeſſes to proceed to the election of 
anew mayor. In obedience to this mandamus, an election was 
ſenior alderman. On that occafion, when the town-clerk and 
chamberlain (whoſe buſineſs it was) came to make out the liſt, 
Carter directed them not to inſert Linzee's name in it, treating 
him ſtill as mayor under the charter, there having been no legal 


gels (and the 7 in the preſent proſecution) was e 


[22] That motion came on in F. 19 C. 3. | alone for 292 but he told the aldermen 


ſworn into the office. In the mean time, an information in the 
gature of quo warranto having been filed againſt Bel for exer- 


and, on the trial, a verdi found for the crown. Bliſl then 
applied for a new trial, but was refuſed [22], and Judgment of 
ever ſtill to act as mayor, and, in September, 1779, | preſided as 


but, on the charter-day for ſwearing in the new mayor, Linzee 
did not attend, being adviſed (as he ſwore in his affidavit) that 


held on the 10th of F ebruary, 1779, at which Carter preſided as 


election ſince he was choſen in 1777. However Ric&man, a bur 


tried at the preceding ſpring aſſizes for 
Hanpſbire before Hotham Baron. There 


whether Bliſel had been duly elected an al- 
derman; and this, with three others, was 
found againſt him. One of the points on 
de motion foy a new trial was this: In 
1778, Blifel and one Pike were put in no- 
nation at an elegion of aldermen. The 
dembly conſiſted of the mayor (Linzce) and 


a neligible on that account, becauſe the 
Wators of the chamberlain's accounts are 
dernen, end he could not hold an office 
3 See which he would be liable 

15 own accounts. The three al- 
"Ren however voted for Pike ; the mayor 


I 


were ſix iſſues, but the material one was, 


tree aldermen, Pike was chamberlain of the 
COrporation, and the mayor objected to him 


(Thurſday 6th May). The cauſe had been | that their votes were thrown away, and de- 


clared Þ/;# duly elected, and ſwore him in: 
The anſwers given to the objection, juſt 
ſtated, to Pike's elegitility were, 1. that, 
although the uſage fince the charter of 
Car. 1. had been to appoint the auditors 
from among the aldermen, there was no 
proviſion in the charter rendering that ne- 
ceſſary, and, before the charter, they had 


large. 2. That if the two offices were in- 
compatible, then the acceptance of the high- 
er of the two (that of alderman) p/o fate 


| vacated the other. For this ſeveral autho- 


rities were cited (Cem. Dig. Tit. office B. 6.) 
and the court were of opinion that the law 
was ſo. Bearcreft, Groſe, Serjeant, and 

Dunning ſhewed caule—Davis lexjeant for 


| the defendant. 
to 


been ſometimes choſen from the burgeſſes at 
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— 
The KING 


againft 
Goowix. 


to inſert Linzee's name. The greateſt number of ſcratches were 


not having taken the ſacrament within a twelvemonth (i),) and 


and, on reckoning the number of balls, there appeared to be 


in, and took upon himſelf the duties of the office. 


| mitted, that the only queſtion was, whether Linzee was ineli- 


turning officer for the borough. He had not ventured to ſwear, 


office, and he had voted for him as mayor, knowing his defect 


facto, take upon himſelf the office, to give Him a pretext of being 
. <ligible for the enſuing year. Bliſſel, not being eligible, was 89 


not make any difference, becauſe the ſtatute of Queen Anne ap- 


CASES IN EASTER TERM 


l 


for him; the next for Lord Hawke (alſo an alderman), and the 
feweſt for the defendant ; but Carter inſiſted, that, notice having 
been given of Linzee's being ineligible, the votes for him were 
thrown away, and that only Lord Hawke (who had ſent a letter 
ſtating that he was ineligible, being confined by ill health, and 


Godwin ſhould be balloted for. Rickman inſiſted, on the part of 
Linzee, that, as he had never ated ſince Michaelmas, 1778, and 
there had been intervening mayors, de fatto, fince his former 
mayoralty, he did not fall within the meaning of the act of Queen 
Anne. Accordingly his friends proceeded to ballot for bit, 


twenty-one for Linzee, and only twelve for Godwin: but Carter 
{till profeſſing to conſider Godwin as duly elected, be was ſworn 


| Bearcroft, Groſe Serjeant, and Lee, ſhewed cauſe.— They ad- 


gible, and the votes given for him thrown away, for that, if 
the law was not ſo, Godwin's election was void. But they con- 
tended, that, under the circumſtances of the caſe, Linzee's ineli- 
gibility was clear, and that the electors were ſo fully apprized of 
it, that the court ought to decide the queſtion in this ſtage of the 
proceeding, without the circuity and expence of a trial on an in- 
formation in the nature of quo warrants. Linzee's conduct, they 
faid, was manifeſtly, and throughout, a meer trick and contriv- 
ance, to evade the ſtatute of Queen Anne, and entitle him to act 
as mayor at any time, when he ſhould have a turn to ſerve as te- 


that Bliſſel was, or that be believed him to be, an alderman, when 
he was choſen mayor, but only that he acted as ſuch (4), plainly 
admitting thereby, that he knew he was not duly entitled to that 


of title as alderman, merely that one of his own party might, 4 


mayor, and therefore, by the expreſs words of the charter, Linz 
continued to hold over, and conſequently was ineligible at the 
la aſt election. His not having a&ed during Bliſſel's year could | 


(2) 13 ca, 2. Rab. 3. cad. 1. 8 12. (4) Supra, 7. 382. note (5). 
5 Gec. I. cap, 6. 5 Jo. | | 


3 | plied 
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plied: to mayors de Jure.—T hey cited the caſe of Rex v. The Cor- 
oration of Cambridge (I), in which the court had decided the 


validity of an election of mayor, on a. rule to ſhew cauſe, upon the 


ground. thit the fats were clear and indiſputable. 


The Solicitor General, on the other ſide, contended, that this 


caſe was not within the meaning of the ſtatute of Queen Anne, 


the only object of which was, to prevent the office of returning 


officer continuing permanently in the ſame hands. Here, there 
was no doubt, but B/Yſel would have been returning officer, if 


an election of a member of parliament had happened while he 


continued, de fatto, to exerciſe the other funRions of mayor. He 
had never been ouſted from that office, upon an information in 


this court, as not having been duly elected, but, on the contrary, 


way treated as Mayor, 1n the proceedings by which the corporation 


bad removed him. At any rate, this was too important a queſ- 


tion to be decided in this ſummary Way. The whole ought to be 


put upon record, that it might be in the power of the parties to 
have the point ſolemnly argued and adj udged, and, if they choſe, 
re- conſidered, in another place, on a writ of error. 5 
Lord MansF1ELD—The only queſtion now before the court 
is, whether the caſe is ſo clear, as that we ought to refuſe an in- 


formatian to try the title, when it is admitted, that the perſon 


ſworn in had not the majority of votes. It is contended, that 


Linzee was clearly ineligible under the, act of Queen Anne, be- 


cauſe, by the charter, he had a right to hold over, although, in 
fact, he did not act as mayor, and Bliſel did. The object of the 


act undoubtedly is, that the ſame perſon ſhall not be returning 


Meer during two ſucceſſive years. But there has been no caſe 
on the conſtruction of this act, and the court cannot, in a ſum- 
mary way, decide, whether the intervention of a mayor, de facto, 
makes a difference. It is ſaid, Bliſel's election was fraudulent, 

But both ſides have not been heard, and fraud muſt be manifeſt 
and groſs before the court will decide in the firſt inſtance. In 
the Cambridge caſe, the fraud was palpable. They had elected a 
gentleman who was juſt gone to America, and there was no 


ground ſtated of any belief, that he would return within the 


year, If he had choſen to return on purpoſe, near half a year 
muſt have elapſed, before he could have had notice, ſo as to come 
back to England. However, in that caſe, the application was 


for a mandamus to proceed to chooſe a ma jor, and — the 


(I) H. 7 Geo. 3. 4 Burr. 2008. 
1 | rule 
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Saturday 
6th May. 


The paro- 
chial aſſeſſ- 


ments for 

the vicar of 

St. Michael's 
Mary, a private act of parliament paſſed, entitled, ** An act for 


in Coventry 
eſtabliſhed by 
19 Geo. 3. 
cap. 60. are 
not rateable 


to the poor, 


four offering days, but his wife, children, or ſervants, taking their 


WE? Siolate' was not final, for the corporation might ** re- 


thought the former election OE be ſapported. 


any rent or tithes, ſo that any houſe or other things mentioned 
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turned to the mandamus, that there was 4 —_— if they had 


* he hems made tblolute 


* RING againſ/ Tous. 


"HIS was a Ay to ſhew cauſe, why an order of ſeflions, 
confirming a poor's rate, ſhould not be quaſhed. i 
In the year 15 58, w which was the 4th of Philip and the 5th of 


**© the payment of zithes in the citie of Coventrye,” by which, 
after reciting, —T hat formerly the ir hes, profits and caſualties, of 
the two vicarages, or pariſhes, in that city (St. Michael's and the 
Trinity), were ſufficient for the maintenance of the vicars, but 
had, of late, ſo much decayed, as to be inſufficient to anſwer that 
purpoſe, and that there was no ordinary way, by the law or ſta- 
tutes of the realm, to enforce the inhabitants to pay any other 
kind of tiches and duties to the vicars, than they themſelves ſhould 
think meet (4),—It was enacted, that the citizens and inhabit- 
ants of the ſaid city and ſuburbs ſhould pay their tithes to every 
of the ſaid vicars, after the rate of twelve pence by the year for 
every ten ſhillings rent, by quarterly payments, and every houſe- 
holder paying ten ſhillings rent, or above, was diſcharged of the 


rights of the church at Eaſter, were to pay two- pence for their 
Fo offering days, yearly. If any variance ſhould ariſe for non- 
payment of any tithes, or upon the true knowledge or diviſion of 


in the act ſhould eſcape without rating, or if any doubt ſhould 
ariſe on any other thing contained in the act, then, on complaint 
made by the party grieved, to the mayor, he was, by the advice 
of the council, to call the parties before him, and make a final 
end, awarding coſts at his diſcretion, and that of his afliſtants, 
and, if he did not make an end within a month after complaint 
made, or if any of the parties found themſelves aggrieved, then 
the Lord Chancellor of England, upon complaint to him made, 
calling to him the two Chief Juſtices, was to make ſuch final 
Order, and award ſuch coſts as to him or them ſhould ſeem meet. 


(a) Infra, p. * note (n). This 


IN THE TWENTIETH YEAR OF GEORGE 11. - 


This act, manifeſtly very difficult in the execution, did not 
appear to have ever been enforced, till Rann, the vicar of the 
Trinity, attempted it a few years ago, againſt Green, one of the 
inhabitants of that pariſh, by an application to the Chancellor; 
in conſequence of which, his Lordſhip, calling in the two Chief 
Juſtices, made an order on Green for the payment of the rate of two 
ſhillings in the pound. Green refuſed to comply with this order, 
and the act had not provided any particular method of carrying 
it into execution. NRann therefore brought an action of afſump/it 
upon it, which was tried before Lord MansFIELD, In his de- 

_ claration in that action, the plaintiff deſcribed the ſtatute as being 
of the 4th of Philip and Mary, whereas the record, when produced 
in evidence, appeared to be of the 4th and 5th of Philip and Mary. 
It was contended by the defendant's counſel, that this was a fa- 
tal variance, for that there was no ſuch year as the 4th of Philip 
and Mary, fince the Queen had reigned a year longer than her 
huſband ; this caſe differing from the common inſtances of ſta- 
tutes deſcribed as of two different years of the ſame reign. In 
thoſe inſtances, as every act has relation to the firſt day of the 
ſeſſion, (unleſs ſome other day is fixed in the act itſelf,) it was, 
they ſaid, indifferent whether both years were mentioned, or only 
the firſt, in the deſcription of the act, but, in the preſent caſe, 
the words 4th and 5th of Philip and Mary,” made a material 
part of the deſcription. A verdict was found for the plaintiff, 
but the ſame objection being urged on a motion for a nonſuit, 
(which was made in Michaelmas Term, 17 Geo. 3.) the court were 
of opinion, that the variance was fatal, and the rule for a nonſuit 
was made abſolute (J). = 

Had it not been for this miſtake in pleading, the plaintiff 
would probably have ſucceeded, for the court ſeemed to be clear, 
that the action of aſump/it would lie upon ſuch an order (). But 
till there were great difficulties in the way. A new order, and a 
leparate action upon that order, would have been neceſſary againſt 
every individual, who ſhould diſpute the payment, and there was 
great oppoſition raiſed in both pariſhes againſt the attempt of 
compelling a regular compliance with the act. At laſt, both the 
vicars applied to parliament, and two acts were paſſed, the firſt 
for the pariſh of the 7 rinity, (19 Geo. 3. cap. 57.), the other for 
that of St. Michael's, (19 Geo. 3. cap. 6o.), by which a new 
(0) Hill, Serjeant, argued for the plaintiff, Law of Ni. Prius, Ed. 1775. p. 129. Viat, 


and Wallace for the defendant, | alſo, ſupra, p. 10. Note [2]. 
02) Vide Bell v. Burrows C. B. E. 53 C. 3. — | 
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paid by arbitrary and voluntary contribu- 
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mode of rating, and a more eaſy method of enforcing Payment, 


GET] were eſtabliſhed. 
The Kine 


The ſtatute relative to the pariſh of St. Michael s Was: intituled, 
« An act for eſtabliſhing certain payments to be made to the vi. 
t car of the pariſh of St. Michael's, in the city of Coventry, in lie; 


, tithes, and for repealing ſo much of an act of the 4th and 


« cth of Philip and Mary as relates to the payment of zitheg in 
60 the ſaid pariſh.” The preamble recites, that certain rates and 
payments had been made to the vicars of the pariſh, which com- 
poſed the principal, and almoſt whole, of their emoluments [1 . 

that, by an act paſſed in the 4th and 5th of Philip and Mary, two 
ſhillings i in the pound had been charged on the occupiers of all 
houſes, buildings, and gardens, within the city and ſuburbs, and 
made payable to the vicars of the reſpective pariſhes therein; but 
no payment or claim had ever been made under the faid act, en 


the pariſh of Sr. Michael's ; that, if enforced, it would now be- 


come an intolerable burthen, and a ſubje& of endleſs expence 
and litigation, and that the vicar and inhabitants had come to an 


agreement to raiſe, by a rate, certains ſums of money, to be paid 
to the vicars for the time being, in lieu of the ſaid ancient rates 


and payments, and of all rights, and claims under the ſaid act (n). 
The new ſtatute then enacts, that all the ancient rates ſhall ceaſe, 


and the ſtatute of Philip and Mary be repealed, and fubſlitutesa 


new. rate or aſſeſſment, declaring, © That ſuch rate or aſſeſſment 
* ſhall be in lieu and full diſcharge of all ancient payments, 
0 Eaſter offerings, tithes, and other ecclefiaſtical dues, claims, 
* and demands whatſoever, heretofore paid or payable to the 
« yicar, (except  ſurplice fees, and ſuch ſtipends, donations, 
and bequeſts as have been heretofore, or ſhall be hereafter, 


** beſtowed upon the vicar for the time being) ();“ The rate to 
be made by aſſeſſors, one half appointed by the vicar, and the 


other by the inhabitants, and, the payment to be enforced by diſ- 


treſs and ſale (o). By 28. an option is given to the pariſh | 


officers, to raiſe yearly, by a pound rate made by them in the 
proportions preſcribed by the act, any ſum not exceeding 3000. 
nor leſs than 280 J. and to pay the ſame to the vicar by equal 
quarterly payments, “clear of all taxes, deductions, charges and 
*© expences whatſoever, parochial, parliamentary, or otherwiſe 


tions, in the fame manner as before the old 
ſtatute. Supra, p. 386. note (a). 


[1] So that probably from the time of 
Pb. and M. till this new act the vicars were 


— | (o) $ 18, 
(2) $ 2, 


2 a 40 how ſoever 


* 
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« towſoever, which ſaid ſum is to be in full ſatisfaction of all 


« the vicar's claims under this act, and, in ſuch caſe, during ſuch 
payment by the pariſh officers, the power of appointing aſſeſſors 
is to ceaſe. | 

The order of ſeſſions now brought before the court ſet forth, 
« That it appeared, that, in a rate for the neceſſary relief of the 
poor of the pariſh of St. Michael, in the city of Coventry, for 


« one month, bearing date the 1ſt day of December, 1779, the 


« appellant was rated in the words and figures following: 
« The reverend Benjamin Toms, vicar of the ſaid pariſh, for 


« his parliamentary payments, in lieu of z##hes—yearly rent 
200/.,—10 J.“ 


Then, after ſtating that in the ſaid pariſh there are generally 


four or five rates for the relief of the poor in each year, the caſe 
| recited, the proviſions of the act of 19 Geo. 3. cap. 60, and ſet 


forth © That, in purſuance of the ſaid act, and within the time 


therein limited, an aſſeſſment, bearing date the 13th of Augu/t, 
1779, was regularly made, entitled “ An aſſeſſment by an act of 
parliament (ſtating the title of the act) for the ſaid vicar for one 
year, amounting in the whole to the ſum of 274 J. 14s. the 
greater part of which hath been collected, and the remainder is 
now collecting by the ſaid vicar.” That the ſaid Benjamin Toms 
was rated as above to the poor of the faid pariſh, in reſpect of 
the ſaid revenue accruing to him from the ſaid act of parliament 
and aſſeſſment made in purſuance thereof. That the annual in- 
come received by the ſaid Benjamin Toms as vicar, before the 
paſſing of the act of 19 Geo. 3. amounted in the whole to about 
gol. a year, including the Eaſter offerings which amounted to 
about 40 J. thereof, but that neither he, nor any of his prede- 
celſors, had been aſſeſſed to the poor in reſpect thereof.“ 

Dunning, Wheeler, and D' Ewes, argued in ſupport of the order 
of ſeſſions They contended, that this was a ſpecies of property 
clearly rateable under the ſtatute of the 43d of Elizabeth. Tithes 
ere expreſſly mentioned in that ſtatute, and although there is no 
direct deciſion that a modus is rateable, the principle has often 
been recognized, as in the caſe of Rex v. Lambeth (). This is 
in truth a niodus eſtabliſhed by act of parliament, both the ſtatute 
of Philip and Mary, and that of the preſent King, declaring, in 
their very titles, that the payments were to be in lieu of tithes. 


The exemption in the 28th ſection of the preſent act, from 


(7) T. 8 Ceo. 1. 1 Str, 525. 
_ whence 
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1780. 


Con np — 


The Kine 


againſt 
Toms. 


new act, that only aroſe from indulgence, on account of the ſmall. 


for it was certainly not in the contemplation of the partics, 


it was depending in parliament)—If any ſuch deduction had been 


CASES IN FASTER TERM 


whence it was argued at the ſeſſions that the aſſeſſments, howerer 
made, were not liable to the poor's rate, afford the ſtrongeſt 
proof to the contrary, for it is very ſtrange reaſoning to ſay, that 
where an expreſs exemption is given in a particular caſe, ſych 
exemption is alſo meant to take place in another caſe, where 
nothing is ſaid about it. If the vicar was never rated before the 


neſs of his income, and is neither a proof that he was not then 
liable to be rated, nor a reaſon why he ſhould not contribute to 
the pariſh burthens now that his ſalary has been encreaſed from 
go J. to near 3001, a year. = 

The Solicitor General, Lee, Digby, and Gough, on the other 
ſide—Theſe payments, though called :ithes, are, in their nature, 
quite different, and reſemble rents ariſing from land, which have 
been determined not to be rateable, Part of the payment is 
given in lieu of Eafter offerings, and they are clearly not rateable 
(Dunning ſaid he conceived they were) If this attempt ſucceed, 
a fraud has been committed both on the defendant, and on Rar, 


when the two acts paſſed, that there ſhould be any deducdion 
from the new ſalary (Lee ſaid he ſpoke this of his own know- 
ledge, having been counſel for Rann in ſupport of his act, when 


intended, why was it not expreſsly mentioned' in the bill, n 
which would have given the vicar an opportunity to object, or : 
oppoſe it. By § 30. of 19 Geo. 3. cap. 60. half the expence of A 
the act' is to be paid by the vicar out of the firſt money collected 
under it, and, as the ſubje& of this rate is the firſt aſſeſſment 
under the act, and, he is rated to the full amount, he will pay for 5 
what, in truth, he will not receive. As to the expreſs words of | 
exemption in \ 28. there is little ſtreſs to be laid upon any at- 4 
gument from thence, on one ſide or the other. They may hare . 
been inſerted from ſome idea that the ſalary would otherwiſe be 8 
rateable if paid in a groſs ſum by the pariſh. a 
Lord MANsFIELD— This is in the nature of a private ad of 3 
parliament, where the legiſlature only lends its aid to the agre©- |. 
ment of the parties, in order to render it effectual, when af hi 
public reaſon ſtands in the way. The payments eſtabliſhed by 7 
the act of Philip and Mary were not rateable under the ſtatute > 
of 43d Elizabeth. They were in the nature of rents for houſes, 2 
which are not rateable. Thoſe payments, if enforced, would < 
have been double what has been ſubſtituted in their place, 9% Wi .. 


on 


IN THE TWENTIETH YEAR OF GEORGE III. 


on the other hand, the remedy by application to the ſummary 


- was very inconvenient to the vicar.— (His Lordſhip here ſtated 
the different proceedings in the caſe of Rann v. Green)—U pon 
this the pariſhioners and vicar of St. Michael's came to an agree- 
ment, For what ? Not that the new payments ſhould be made 
liable to a duty to which thoſe which they were ſubſtituted for 
were not liable. The agreement was, that the vicar ſhould re- 
ceive to a leſs amount, but more eafily. If the ſum ſhall amount 
to 280 1. the vicar is to receive. that ſum clear of all parochial 
and other deductions, provided the pariſh chooſe to take the col- 
ection of the rate upon themſelves. This they certainly will do, 


have the collection to make, when it falls under the ſum. Is it 
poſſible that it could be intended that when he received leſs than 
280 J. it Mall not be free from all deductions? I am clear that 


rateable to the poor. „ 0 
WirLEs and ASHHURST, Fuſtices, of the ſame opinion. 

Bor R, Juſlice, abſent. 

e | The order of ſeſſions, and the rate, quaſhed [I]. 

II] In J. 22 Gee. 3. the rateability of the 


juriſdiction given to the Chancellor and the two Chief Juſtices 


whenever it is likely to exceed the 280 J. The vicar will only | 


the true meaning of the act is, that this property ſhall not be 


relative to Rann's pariſh did not paſs by 
l new payments in the pariſh of the Trinity | agreement with the pariſhioners, and con- 
n came in queſtion upon a ſpecial verdict, tains no clauſe like 19 Ges. 3. c. 60. § 28. 
| in the caſe of Rang v. Pickin & others, | they held, that the payments here are 
; when the court declared, that the ground of | rateable, —The caſe was argued by Pals ax, 
N the deciſion in Rex v. Toms, was the agree- | for the plaintiff, and Dayrell, for the de- 
of dent and optional clauſe ; and, as the act | fendants. 
al PAYNE again} ROGERS. 
for ee; Ss 3 | 
of HE plaintiff was tenant of a commonable tenement, and 
: 1 his landiord had brought an action on the caſe, in his 
7 Ham for an encroachment on the common by incloſure, and 
0 bad offered to indemnify him againſt all coſts and charges in the 
«tion. Pending the ſuit, the defendant procured a releaſe from 
a the plaintiff, apon which the landlord obtained a rule to ſhew 
rec- czule, why this releaſe ſhould not be delivered up to be cancel- 


bis tenant. 


led, and he be permitted to proceed in the cauſe, in the name of 


The rule was oppoſed, on the ground that the court could 
lot interfere, as the landlord was not a party on the record; that 
ie had not been under any neceſſity of uſing his tenant's name, 
ut might have ſucd in his own, for an injury done to the inhe- 
"ance; and that the defendant could not, with prudence, go 


ON 


391 


1780. 
Conn, umn 
The KING 


againſt 
Tous. 


&ionday, 


8th May. 
If a perſon | 


who is ſucd 
by a landiord 
in the name 
of his tenant, 
procure a re- 
leaſe from 
the nominal 
plaintiff, the 
court will or- 
der the re- 
leaſe to be 
delivered up, 
and permit 
the lanalord 
to procced. 
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2 
Paynz 
againſt 
Rocks. 


Monday 


8th May. 


Aſſumpfit will 


he for a cre- 


ditor's ſhare 


under an or- 
der of com- 


miſſioners of 


bankrupt for 
a dividend.— 
In ſuch ac- 
tion, the pro- 
ceedings be- 
fore the com- 


midſſioners are 


concluſive 
evidence of 
the debt. 
And the aſ- 
ſignees cannot 
{et of a debt 
due from the 


Plaintiff. 


muſt be gone into, and proved, as in other actions of 4 2 


defendant, to prevent a landlord from trying a right in the name 


coſts, that would be the proper * of an 0 for the 


CASES IN EASTER TERM 


on in this ation, becauſe the tenant was not able to pay coſts, if 


there ſhould be a verdict againſt him. 
The court expreſſed great indignation at this attempt of the 


of his tenant. AsHHuRsT, Fuſtice, ſeemed to doubt, whether 
the landlord could have ſued in his own name, under the circum. 
ſtances of the caſe, as ſtated by the afadavits; and Lord Maxx. 
FIELD ſaid, that, as to the danger of the defendant's loſing his 


interference of the court. 
Howorth, in ſupport of the rule; Baldwin, for the defendant 


BuLLER, Juſtice, abſent. 
| The rule mad: abſolute 


Brown and another, Executors of Gravatt, againſ 
BULLEN, Aſſignee of Fox, a Bankrupt, 


CTION for money had and received, tried before Lord 
MANSFIELD, at the Sittings for Middle efex, before laſt | 

Hilary Term ; verdict for the plaintiff, but with leave to more 
to ſet aſide the verdict, and enter a nonſuit. Davenport, accord- | 
ingly, obtained a rule to ſhew cauſe, on Thur/zay, the 27th of t 
Fanuary, which came on to be morons on Wedneſday, the gth of a 
February. a 
The Solicitor General, for the platutitts ;— Dunning, and Da- 

venport, for the defendant. 


The caſe, upon his Lordſhip's report, appeared to be as fol- d 
lows :—The teſtator, Gravatt, proved a debt of 410 J. 1 5. 7 d. k 
under the commiſſion againſt Fox. Afterwards, a dividend of fx a0 
ſhillings in the pound being declared by the commiſſioners, and 2 
Gratatt having died in the interval, the plaintiffs, as his execu- ol 
tors, demanded their ſhare of the dividend, amounting to 12 3. 1d, la 
which the defendant refuſed to pay, alleging, that there was 4 05 
balance due by Gravaſt to the bankrupt. Upon this, the plain- T 
tiffs brought this action. The defendant pleaded non fun} It, er 
and delivered a notice of ſet- off. fo 

At the trial, it was contended, on the part of the l | pl. 
1. That the action could not be maintained, the only method of | let 
recovering debts, proved under a commiſſion of bankruptcy, be- av: 
ing by application to the Great Seal; 2. That, if the action was X 


maintainable, the conſideration nd circumſtances of the debt 


That 


3 
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3. That, if this was not incumbent on the plaintiffs, yet it was 
competent to the detendanit, to avail himſelf of the notice of 


| ſet-off. 


Lord MANSF1ELD over-ruled all thoſe points. He . 
1. That the action was maintainable; 2. That the only way to 
queſtion the proof of the debt taken by the commiſſioners, was 
by petition to the Chancellor, that by the ſtatutes, the oath of 
the party 18 to be the proof of the debt, and a particular penal ty 


is impoſed for ſwearing to a falſe debt (>); and, 3. That, as 0 | 


commiſſioners have a power of ſetting off mutual debts (s), 


ſum proved muſt be taken to be the balance due; but if it e! 


happen, that only one ſide of the account appeared before the 


commiſſioners, or that any article was omitted on either ſide, on 


application to the Great Seal, the account would be again opened, 


and referred to the commiſſioners, or, in caſes of 3 to the 


maſter. 


Theſe topics were now enlarged upon, on the part of the 
plaintiffs. 


* 


For the defendant, it was admitted, that relief might have 


been obtained by application to the Great Seal ; but it was ſaid, 


that it did not therefore follow, that the defendant might not 
avail himſelf of the truth and juſtice of the caſe, on the trial of 
an action at law. Indeed the action itſelf was novel, and would, 


if encouraged, tend to diſturb the execution of the bankrupt 
laws, which never meant to ſubject aſſignees to actions from cre- 


ditors. The proper courſe, and daily practice is, for them to 
ſeek their relief by application to the Chancellor. But if the 


action is maintainable, as the plaintiffs have choſen to come into 


a court of law, they muſt be ſubject to the ſame conditions with 


others ſuing in the ſame ſort of action; they muſt give the regu- 
lar evidence of their debt, there being no inſtance where a man 
can, in a court of law, ſubſtantiate a demand by his own oath. 
The intention of the bankrupt laws was only, that the oath of the 
creditor ſhould, be concluſive to the effect of entitling him to vote 
for afſignees. For every other purpoſe it may be queſtioned. The 
Plaintiffs muſt alſo ſubmit to have the demands of the aſſignees 
ſet off againſt them, there being no exception of which they can 
wal themſelves in the ſtatutes of ſet-off. If the defendant were 
to go before the Chancellor, he would perhaps direct an iſſue, and 
ten the parties would, after that circuity, find themlelres 3 in 


r) 5 Geo. 2. cap. 30. § 29. (s) 5 Ceo. 2. cap. zo. wx 28, 


the 
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CASES IN EASTER TERM 


the ſame ſituation as they now are in. If the defendant, not he. 


ing allowed to ſet off the debt due by the plaintiffs, ſhould he 
driven to ſue them in another action, they may, in the mean time, 


have paid away what they ſhall receive under the dividend, and 
by pleading plene — deprive him entirely of all re. 


medy. 


Lord MAxsFTEL p ſaid, this was a general queſtion, and ought 
to be looked into. That at preſent, of the two opinions, he was 
rather inclined to hold that the action would not lie, than that 
proof could be admitted to queſtion the debt, or the amount; 
for, if that could be done, and the ſum found by the verdict 


ſhould differ from that proved before the commiſſioners, the 


action would not make an end of the matter, but the parties muſt 

go back to Chancery, to have the dividend altered, which would 

be circuitous and inconvenient. 5 | 
The court took till this term to confider of the caſe, and, now, 


Lord MAaNsF1ELD delivered their opinion as follows: 


Lord MANSPIEID— (After ſtating the facts of the caſe, and 


the different points which had been agitated) I allowed the 


plaintiffs to recover their ſhare of the dividend againſt the aſſignees, 
as money poſitively and expreſſly paid into the hands of the al- 
ſignees for their uſe. We are all of opinion, that the direction 8 
was right, that the action was maintainable, and that, after 1 
debt is liquidated before the commiſſioners, it cannot be liti- 
gated but by an application to the Great Seal. Mr. Jufice 
BULLER deſires it _ be underſtood that he concurs in this 
opinion. 


The rule diſcharged. 


The End of EasTir Term 20 GEORGE III. 


8 
— 
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ARGUED and DETERMINE D 
Court of KING's BENCH, 
$ "i 3 = 
Trinity Term, 


In the Twentieth Year of the Reign of GERO E II]. 


sr ac and another, Aſſignees of Bis Hor, a Bank- 


rupt, again} HUS E and others, 


HIS was an action of treſpaſs againſt Hulſe and Benyon, 
two juſtices of the peace, and Barthrop an exciſe-ofti- 
cer. It was tried at the laſt aſſizes for the county of E 
fx, before AsHHURSTH, Juſtice, when a verdict was found for the 


plaintiffs, with 59 /. 6s. 4d. damages, ſubje& to the opinion of 


the court, on a caſe which ſtated as follows: A commiſſion of 
bankrupt was iſſued againſt Biſbop (who was a candle-maker) on 
the 4th of February, 1779, and his eſtate aſſigned to the plaintiffs 
on the 17th of that month; the act of bankruptcy having been 
committed on the 29th of January preceeding. On the 4th of 
March, an information was exhibited againſt him, before the de- 
fendants Hulſe and Benyon, for not paying 291. 13s. 2d. the 
angle duties then due, and payable, for candles made by him, be- 
teen the 9th of November, and the 23d of December 1778. On 
the ſame day on which the information was exhibited, he was 
krved with a ſummons to attend the juſtices on the 6th of March, 


which he did; and then acknowledged, that the ſingle duties were 


due, and unpaid ; whereupon they convicted him in the penalty 
l of 


1780. 
— 


| Tueſday 
zoth May. 
If a candle- 


maker, being 
in arrear for 


the ſingle du- 


ties, becomes 
a bankrupt, 
and 1s con- 
victed after 
the aſſign- 
ment of his 
effects ; the 
double duties 
are a lien up- 
on the can- 
dles, utenſils 
and mate- 
nals, in the 
hands of his 
aſſignees; 
and they may 
be diſtrained. 
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CASES IN TRINITY TERM. 
of double duties, amounting to 59/. 6s. 4d. ; and ifſued their 
warrant to the defendant Barthorp, and another exciſe- officet, 
** authoriſing and commanding them, and every of them, that 
wy upon all the candles, and all the materials and utenſils for mak. 
« ing of candles, in the cuſtody of Biſhop, or any perſon or fer. 
oh "I. in truſt for him, they ſhould levy the ſum of 59/. 65. 4d. 

covered againſt him, for a certain offence committed by 
© him againſt the laws and ſtatutes of exciſe, whereof he ſtood 
* convicted ;” then directing a ſale, if they ſhould not be re. 
deemed within fix days; and if there ſhould be any overplus, to 
render it to Biſhop. By virtue of this wartant, the officers dittrained 
the goods in the declaration mentioned, (being candles, material, 
and uten/ils) which were before, and at the time of, the diſtreſs, in 
the poſſeſſion of the plaintiffs, as aſſignees. When Biſhop ap- 
peared before the juſtices, he informed them, that he was a bank. 


rupt, and could not pay the duty; and that his effects had been 


aſſigned, under the commiſſion, to the plaintiffs. After the dif. 
treſs, the plaintiffs tendered the fingle duties to Barthrop, which 


he refuſed to accept.—The queſtion was, Whether the ſaid 


goods were liable to be diſtrained for the ſaid double duties un- 


der the circumſtances of this caſe.” 


thall be liable and ſubject to, and are thereby charged wit 


There were two arguments; the firſt in Eaſter Term laſt, 
on Friday the 21ſt of April, by Mingay for the plaintiffs, and 
Erfkine for the defendants; the other this day, by Morgan, for 
the plaintiffs. Pecęham was for the defendants, but the court 
thought it unneceffary to hear him. 

The queſtion turned upon the conſtruction of certain clauſes 


in the ſtatutes of 12 Car. II. cap. 24. 15 Car. II. cop. II. and 


8 Anne, cap. 9. 
By 12 Car. II. cap. 24. as. the juſtices | are patter and 


required to iſſue warrants for levying the forfeitures, penalties, 


and fines, impoſed by that a& (which relates to the exciſe on 


| beer and other liquors), on the goods and chattels of the 75 


fender; and to cauſe ſale to be made of the ſaid goods and chat- 
tels (if not redeemed within a limited time), rendering | to the 
party, the overplus, if any be. 

By ic Car. IL. cap. 11. & 13. all the brewing veſſels, and 
utenſils for brewing, into whoſe hands ſoever they ſhall come, 


and by what conveyance. or title ſocver they ſhall be e 
h, 2 


the debts and duties of exciſe, in arrear, and owing by an)! pel⸗ 

| | , W. 

ſon or perſons, for any beer or ale made within the ſaid breW- | 
| houle; 
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houſe; (that is, the brewer's common and uſual brewhouſe (a) 
and ſhall alſo be ſubject to all penalties and forfeitures incurred 
by ſuch perſon or perſons, ſo uſing the ſaid brewhouſe, for any 


lawful in all caſes to levy debts and penalties, and uſe ſuch pro- 
ceedings againſt the utenſils therein contained, as it might be 
lawful to do, in caſe the debtor or offender uſing the utenſils, 
had been truely and really the owner and proprietor of the ſame. 
By 8 Anne, cap. g. (made perpetual by g Anne, cap. 21 F. 7.) 
the exciſe on candles was introduced; and, by § 9. of that act, 
al makers of candles, who ſhall refuſe or — to pay the du- 
ties, are to forfeit double the ſum. 

The ſame ſtatute, J 19, enacts, That all ho candles, and all the 
materials and utenſils for the making of candles, in the cuſtody of 
any maker or makers of candles, or of any perſon or perſons, to 
the uſe of, or in truſt for, ſuch maker or makers of candles, 
ſhall be liable and ſubject to, and are thereby made chargeable 
with, all the debts and duties, for candles, in arrear, and owing by 
ſuch maker or makers, for any candles by him, her, or them, or 
in his or their working-houſe, or places aforeſaid, (enumerated 
\ 6.) made, and ſhall alſo be ſubject to all penalties and forfeit- 
ures incurred by ſuch perſon or perſons ſo ufing ſuch work- 


the ſaid duties upon candles; and that it ſhall and may be lawful, 
in all ſuch caſes, to levy debts and penalties, and uſe ſuch pro- 


or offender were the true and lawful owner of the ſame. 

And, by F 27. it is enacted, *©* That all and every the powers, 
authorities, directions, rules, methods, penalties, forfeitures, 
* clauſes, matters, and things, which in and by 12 Car. II. cap. 
24. or by any other law now in force, relating to the revenue of 
* exciſe upon beer, ale, or other liquors, are provided, ſettled or 
*c[tabliſhed, for managing, raiſing, levying, collecting, regulat- 
ing, or recovering, adjudging, or aſcertaining the duties there- 


© other penalties and proviſions are made and preſeribed by this 
0 Wa {hall be exerciſed, practiſed, applied, uſed, and put in exe- 
eution in and for the managing, levying, collecting, mitigat- 


(a) F$ 1, 
5 1 granted, 


offence againſt the laws and ſtatutes for exciſe ; and it ſhall be 


houſe, or other place, for any offence againſt this act, relating to 


ceedings, as may lawfully be done by this act, in caſe the debtor 


* by granted, or any of them, (other than in ſuch caſes, for which 


© ing, recovering, and paying the ſaid duties upon candles hereby 
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« granted, ds fully and effectually, to all intents and purpoſes, 3 
** if all and every the ſaid powers, &c. were particularly re. 


e peated, and again enacted in the body of this at.” : 
After the firſt argument, B6üLIIR, Juſtice, obſerved, that it ; 
was clear the action would not lie againſt the 7uftices, becauſe te 
warrant followed the wotds of the act of Parliament; and there. | 4 
fore, if the goods diſtrained were not liable, the officers had 4 
acted without any authority. The reſt of the court ſeemed to be 4 
of the ſame opinion, and the coanſel for the plaintiffs gave the 
caſe up as to the defendants Hulſe and Benyon. e 
But, with regard to the legality of the diſtreſs, they inſiſtel, WI \ 
that, as the aſſignment had been made before the conviction, the f 
goods were no longer in the cuſtody of the maker, nor of any . 
body in truſt for him, but in the hands of the aſſignees as truſ- t 
tees for the creditors; and therefore, they were not liable to be t 
diſtrained under the 19th ſection of 8 Anne, cap. 9. This ſection 4 
differed, they ſaid, materially from 15 Car. II. cap. 11.413, 0 
which ſubjects brewing utenfils to the duties and penalties mts 2 
whoſe hands ſoever, or by whatever title, they fhould come. There F; 
might be a good reafon for the difference between the two pro- y 
viſions. By 15 Car. I. the beer and materials are not made I 
liable; and, as to the brewing utenſils, they are of a bulky na- n 
ture, and of great value, not liable to be often ſold or transferred; 1 
and therefore, purchaſors might be expected to enquire what of 
liens there are upon them; whereas candles, and materials tor 
candles, are the daily ſubjects of ſale; and it would be highly p- 
inconvenient, if they could be followed for the duties and penal- 90 
ties into the hands of third perſons. If the law were do, no pet- tic 
ſon could ſafely purchaſe candles, or any thing employed in mMak- ti 
ing them, in open ſhops. The 27th ſection of the ſtatute of if 
Queen Anne did, indeed, extend all the penalties and modes of We 
recovery mentioned in former exciſe laws to the cate of candles; 4 
but, by the exception in tlie fame ſection, this was only to be m all 
caſes for which no penalties or proviſions were enacted b) the eq 
ſtatute of Queen Anne itſelf; and the preſent was a caſe where a ple 


new provifion was made by that act; the candles and materials 
being thereby rendered liable, which beer, or the materials yy 
brewing, are not by the act of 15 Car. 2. The 19th ſection | 
the act of Queen Anne, only meant to give the king the ſame 
remedy by diftreſs for the duties and penalties, as he had at com- | 
mon law, or under the ſtatute of 33 Hen. VIII. cap. 39: by a 


150 5 x abR- 
writ of extent; and as an extent does not, in the caſe of b a 
| . ruptcles, 
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” -uptcies, attach on the goods, if iſſued after the aſſignment, nor, 1780. | 2 
in the caſe of actions, if after judgment; (which laſt point was S 9 
ſettled in the late caſe of Uppom v. Somner in the Common =againf 1 


Pleas (a)) fo here the aſſignment being previous to the convic- Hur. 
tion and warrant of diſtreſs, the goods were not liable. Indeed 

the very clauſe in the warrant, directing the overplus to be paid 

to Biſbop, ſhowed, that this diſtreſs could not be juſtified, for how 
could he be intitled to the overplus of goods not his property, 
but veſted in the aſſignees to be diſtributed among his creditors. 

On the part of the defendants, the law with regard to extents 
was admitted to be as ſtated ; but it was ſaid, that it could not af - 

{e& this queſtion, which depended on the words of the exciſe 

acts; and that there was no ſubſtantial difference between the 

two clauſes of 15 Car. II. cap. II. and 8 Anne, cap. 9.; or, if 
there was, the general proviſion in § 27. of the act of Queen 

Anne, extended every remedy given by the one to caſes under the 
other. That the general policy of all the exciſe Jaws, is to give 
alien upon the ſubject-matter of the duty, and the utenſils em- 
ployed ; and with regard to malt, (the firſt act concerning which 
was 13 Wil. III. cap. 5.) it had been decided by the court of 
Exchequer in two different caſes, vis the Attorney General v. Se- 
nor, and Rex v. Fowler, that, though there has been an aſſignment 
under a commiſſion of bankrupts, it continues liable 3 in the hands 
of the aſſignees. 

Lord MAN SFIEID— This caſe, by en gives up a great 
part of the argument we have heard; for it admits, that the 
goods in the hands of the aſſignees, were liable to the jingle du- 
ties. We think the queſtion depends entirely on the xgth ſec- 

tion of the act of Queen Anne; and it is clear, by that ſection, 
if the goods diſtrained were ble to the ſingle duty that they alſo 
vere todouble duty. The queſtion therefore is, whether the af- 

| fanees do not, by privity, ſtand in the place of the bankrupt as to 
all the reſt of the world. They are his repreſentatives. Every 

equity that would affect him, they are liable to. If he has 
pledged, they muſt redeem. They cannot have the wife's cho? 
in action, without making a proviſion for her. The caſe of third 
perſons, who have bought candles, is very different. The war— 
mnt does not reach them. This is not a new queſtion. It has 
deen ey determined in the Exchequer, that, as to this ſort 
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1780. of lien, the aſſignees and the bankrupt are the ſame. The 
caſes of Attorney General v. Senior (1) and Rex v. Fowler (2) 
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are in point. 


(1) That was an information in the court ; 


of Exchequer, in 1739, by the Attorney Gene- 
ral (Sir Dudley Ryder) againſt Senior a 
bankrupt, and his two aſſignees ; which ſet | 


forth, that Senior, (being a malſter), be- 
tween June, 1737, and the May before the 


filing the information, made malt for ſale, 


ſor which a duty of fix-pence in the buſhel 
ought to have been paid; and that, in Janu- 


ary, 1737, a commiſſion of bankruptcy iſſued 


againſt him; that, at the time of his bank- 
ruptcy, he was indebted in divers ſums for 


duties on malt, and was poſſeſſed of ſeveral 


quantities of malt, for which no duties had 
been paid; that the aſſignees had diſpoſed of 
that malt, part of which had been charged 
with the duty by the officer, and part not ; 


and that the duty for the ſame was {till 


owing ; that the aſſignees had been applied 
to for payment, and had neglected to pay, 
and refuſed to diſcover the quantity they 
had poſſeſſed themſelves of; and praying a 
diſcovery of the quantity of malt the 
bankrupt was poſſeſſed of at the time of 


| | te 
The Poſtea to be delivered to the defendants, 
| Es BuRNELL, a 
. h 
affect the property, or render the bankropt'; f 
effects liable to the demands of the crown, 0 
The Attorney General replied ; and, on 0 
hearing him, and the Solicitor General, for Vi 
the crown, and Mr. Booth, and Mr. 1771. Ca 
hraham, for the defendant, it was referred 
to the Deputy Remembrancer, to examine, & 
and report to the court, what quantity of | fc 
malt had come to the hands of the allignees | pe 
which belonged to the bankrupt, and to 5 
take an account of the value thereof, and 25 
likewiſe of what money was in arrear from, ky 
and due and unpaid to his Majeſty by, the Ml 
bankrupt, for the duties on the ſaid malt, 40 
or on any other, and what, quantity of malt wh 
made by him at the time when the aſſignees a] 
took poſſeſſion of the malt belonging to hin 1 
Vall juſt allowances to be made — the cauſe 45 
to continue in the paper till the report. _ 
On this order the aſſignees ſubmitted, 11 
and paid the duty and no farther proceed , 
ings were had. x 


the bankruptcy, and whether the ſame was 


then charged with the duty, and how much 


malt came to their hands for which no duty 


had been paid, and how much the duties 
amounted to, and that they might pay the 
ſame to the King's uſe. 


The bankrupt, by his anſwer, admitted 


that at the time of his bankruptcy he was 


indebted far malt duties:937. and was then 
poſſeſſed of 724 buſhels of malt, which was 
ſurveyed and charged with the duty, but no 
part thereof paid. The aftignees ſaid, that 
an aſſignment was made to them on the 24th 
ct Jaauary; that they poſſeſſed and fold 
724 buſhels of malt, the duty on which 
amovnted to 181. 125. that they had no no- 
tice of the debt due to the Crown, until af- 
ter they had ſold the malt; that, afterwards, 
they had notice, but refuſed to pay, not 
thinking themſelves liable; that, by the 
bankruptcy and aſſignment, they were ad- 
viſed the property of the bankrupt's effects 
were diveſted from him, and legally veſted 
in them, without notice of the King's debt, 
and before any ſtep was taken on his behalf to 


ken that morning, for above 2300l. due for 


over to them, the malt having been fo! 


« * 


(2) The caſe of Rex v. Fowler came on | 
in 1779. On the 19th of May, 1778, a 
commiſſion of bankrupt iſſued againſt Fow- 
ler, who was that day found a bankrupt, 
and a proviſional aſſignment executed to the 
meſſenger. On the 2oth of May an extent | 
iſſued againſt him, upon an inquiſition ta- 


malt duties, directed to the ſheriff of d. 
folk, who, by virtue thereof, entered cn 
the bankrupt's premiſes, and ſeized upwaris 
of the value of 2300/. The afiignees ap. 
plied to the Solicitor of the Excheguer, and 
to the ſheriff, to withdraw the extent, are 
deliver np the malt. This not being done, 
they preſented a memorial to the commils 
oners, requeſting that the money ariſing 
from the fale of the malt might be pad 


by the fieriff under a writ of Venditioni tx- 
ponas which had iſiued on the return of tie 
extent. Upon this a rule was made by the 
court of Exchequer, on the motion of N 
Kenyon, that the Attorney General fnol 
ſkew cauſe why the aſſignees ſhould not be 
at liberty ro enter their claim of proper” 


, . 1 e for 
ty to the malt, notwithſtanding the tim ö 
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O doing was expired; and to plead to the and ſeveral other determinations of the ſame 


1780. 1 
art extent, the money in the mean time | fort, were cited; ui —.— 5 
to remain in the ſheriff's hands. | The court determined, that the extent was STRACY v8 
The Attorney General did not mean to | legal; and that the malt in the hands of the againſt 
new cauſe ; ſo that the aſſignees would- | aſſignees, was liable to all the duties in ar- Hursz. 
have pleaded, and the e wag come be- rear; and the rule was diſcharged, | 
fore a jury: but none of the facts being The 18th ſection of 13 Vil. 3. cp. 5. (the 
alſputed, it was agreed, that the Atlorney proviſions of which act have been renewed 
General ſhould bring.on the queſtion on the | annually ſince 1. Anne, 9 2. cap. 3.) is as fol- 
validity of the extent, in the form of ſhewing | lows: © All malt in the cuſtody of any 
cauſe. | 5 | * maker of malt, ſhall be liable and ſubject 
The counſel for the aſſignees, relied on the * to, and are hereby made chargeable with, 
efe& of the aſſignment under the commiſ- | «* all and ſingular the debts and duties of 
fon of eee e 1 of pro- | malt in arrear, and owing by any perſon 
perty. They admitted, that they were or perſons for any malt made by ſuch 
liable for the duties on the malt of which | <© maltſter, or within his malthouſe; and 1 
they poſſeſſed themſelves ; but, as to other | *« ſhall alio be ſubject to all penalties and 

| duties in arrear, they contended they were * forfeitures incurred by ſuch perſon or 
5 not liable. They relied alſo on the dif- | perſons ſo uſing ſuch malt-houſe, for 
i ference in the words of 15 Car. 2. c. Il. | © any offence againſt the laws relating to 
a 443. with reſpect to the exciſe on beer, by „ the duties on malt - and it ſhall be law- 

N which it is enacted, . That all and every ( ful iin all caſes to levy debts and penalties, 

, « the brewing utenſils, into whoſe hands | and ufe ſuch proceedings againſt ſuch 
2 « ſoever they ſhall come, and by what con- | malt as it may be lawful to do in cafe 
0 « veyance or title they ſhall be claimed, c.“ | -«« the debtor or offender were the true and 

ard thoſe of 13 Wil. 3. cap. 5. 18. (the iſt | © real owner of the ſame malt“ The 

, laute impoſing a duty on malt), which were | 17th ſection is in the ſame words, mutatic 

d- not, they ſaid, of ſo extenſive an import. mutandis, with the 27th ſection of 8 Anne, 
For the Crown, the caſe of Rex v. Senior, cap. g. 

on | 1 
, a 
- 
yt, 
the 
tent > 4 1 . 

a BURN ELL againſt MARTIN. 

12 | | | | 7 | | b Zoth May. 
80 OTION (by G. Wilſon) for a rule to ſhew cauſe why the 
arls TL defendant ſhould not be diſcharged out of cuſtody on 5 POP Io 
 27- WH fling common bail, upon an affidavit, ſtating ; That, having bor- gage and alſo 

d : . . i . . | b d «S 7 
= owed 3007, of the plaintiff, he had given him, by way of ſe- {4 fer 
done, curity, a mortgage of a term for forty-five years of an eſtate let the ſame debt 

wr | | 3 3 . ; „may bring an 
ns t 40/ a year, and alſo a bond; that, the intereſt being in ar- action on the 
ge rar, the plaintiff had filed a bill of forecloſure, had ſoon after dana 
n fold dot into poſſeſſion of the eſtate, and had ſerved the defendant 2 pen- 55 
+ NN, | | ing aivtain'. 

22 with a ſubpena to hear judgment as on the 29th of May; after equity for a 

f tis hi : | F 3 > Boos 25 
4 I ich ſervice he had arreſted him in an action on the bond in this Vccleſure 
of Mr a and that the mortgaged premiſes were an ample ſecurity 
_ the debt. Lord MANSFIELD ſaid, the motion could not be 
| not 7 X Faber 
crop *omplied with, for that it had been ſettled over and over again, 
time (0 5 K. that 


10 


403 CASES IN TRINITY TERM 


1780. that a perſon, i in ſuch a caſe, is at liberty to Purſue. . his reme. 


| dies at once; and the rule was refuſed. 
« Bun NELL 


 againf 
_ Maxris. 


The KING agginſ} the INHABITANTS of FaAur von 


Wedneſday on SEVERN, 
30ſt May. F 


A OTROS WO Ju ſtices removed the wife and child of Samuel inet! 


perſon having ; 

ron WE (he having left them) from Frampton to Tretherne, On 
the certifying | Tg | 3 

pariſh, 3 an appeal to the quarter ſeſſions for Gloucefterſhire, the order of 


eee removal was quaſhed by an order now removed into this court, 


N ess which ſtated as follows: — In the year 1751, the pariſh of Tre. 
to him there, herne granted a certificate to the pariſh of Frampton on Severn, 


curing tut acknowledging Joh Minett, and Ann his wife, to be ſettled in 


time, bein 
hired and | Tretherne, under which certificate they lived in Frampton till the 


ſerving a year 


in the pariſh latter end of 1753, or the beginning of 17 54, when they volun- 


certified to, tarily returned to Tretherne, and had afterwards a ſon, named 
gained a ſet- 


ment by ſuch Samuel, born there. Fob Minett, the father, continued to live 


hiring and 


e in Tretherne, for 17 or 18 years; when, having a relation in 


Frampton dead, he went by himſelf (his wife being dead) to 


poſſeſs himſelf of the effects, and remained there about fix 
months, when being taken ill, he was, by the pariſh of Tr:- 


therne, recommended to Gloucefter Infirmary, and there died. 


But, before he went to Frampton, to take poſſeſſion of his rela- 
tion's effects, Samuel, the ſon, was hired for a year to Robert 


Virry, in Frampton, and lived with him for two or three years. 
On going out of Virry's ſervice, he was hired again in Frampton, 
to Richard Clutterbuck, and lived with him for two or three 
years, and till after his father died. The ſon afterwards married, 
and had a child, and his wife and child were the paupers who 


were removed by the two Juſtices. 
DuNnNinG had begun to ſhew cauſe why the order of ſefiions 


ſhould not be 55 and cited Rex v. Sowerby (a), and Rex 


v. Taunton St. Mary Magdalen [, but Lord MANSFIELD di- 
reed the counſel on the other lids to go on. 
 Howorth and Clyford, in ſupport of the order of removal, ob- 


ſerved, that, in the caſe of Rex v. Taunton, the circumſtances BW 
were very particular. The extraordinary length of time during 


which the certificate had ſlept, was conſidered as a waver of it: 
but they ſeemed to doubt the law of that caſe, It has been {et- 


(a) E. 24 Gee. 2, Eurr. Settl. Ca. Ne. 130., (b) T. 29 & 30 Geo -2. Il. No. 199 
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ted, they ſaid, in later caſes, (as in Rex v. Sportland {c), that a 1780. 
voluntary removal of a certificated perſon from the pariſh to FIT. 
which he has been certified, will not vacate the certificate; and again 
this without any regard to any interval or length of time. If a Feanyron, 
pauper Can, by length of time, deſert and annul a certificate, 
| how is the line of limitation to be drawn? If a month's abſence os 
from the pariſh will not do, will a year, or 10 years, or 18 
years? By analogy to the ſtatute of limitations, 20 years, at 
leaſt, ought to be required. Here, the certifying pariſh did not 
look upon the certificate as at an end; for they recommended the 
father to the Glouceſter Infirmary, conſidering him ſtill as their 
pariſhioner. 5 5 
Lord MANsFIELD—The exact circumſtances of this caſe have 
not occurred before, though the principle of deſertion, by long 
diſuſe, is to be found in that of Taunton. But, here, there was 
no faith given by the pariſh of Frampton to the certificate, as to 
Samuel, whom they never heard of till he came there as an 
emancipated perſon. The caſe ſeems to me much ſtronger than 
that of Taunton. | 

WILLESs and ASHHURST, FJuſtices, of the ſame opinion, 

BULLER, Juftice—I am of the ſame opinion.——There are 
no reaſons ſtated for the judgment in Rex. v. Spotland, and 
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8 it does not appear either that the court meant to contradict, 

; or that the deciſion did contradict, the caſe of Rex v. Taunton. 

The order of ſeſſions confirmed. 

f | 
8. 45 
/ T1 > ao 7200 \ BE VD ; 

FurLY again NR .] N HAN Weine 
ee : | | | 31ſt May. 
d, I laſt Hilary Term, Baldwin had moved for a habeas corpus ad The court 

. v3 - will not grant 
10 teſtificandum, to bring up an American, who was a priſoner in e , 
| the Mill priſon at Plymouth, to give evidence on the part of the ieee. 
ns EP a : | : | | : dum to bring 
| pantiff, in an inſurance cauſe, he being the only witneſs in up a pritener 
ON HY : ; | f war ow lt : 
bs Ezland who could prove the capture. The court thought there 5 | 
bo ; | | : , | | | : art) TE Tule 
could be no habeas corpus to bring up a priſoner of war; and the waer re 
3 5 5 | | : the Kamin- 
actor General mentioned a caſe where As Ton, Juſfice, had tion of a wit- 
0 W : 9 8 a . xale $7 an ai 
(elivered an opinion to that effect. Lord Mans#1tLD faid the e a ot 
ces | oy * : | tential fact by 
= ence of witneſſes under like circumſtances, was generally ob- commitlion, 
ine | 992 


* | | | l where his pre- 
ed by an order from the Secretary of State. But it ſeems fence cannot 


be obtained, 


or to admit the fact, the court will aſſiſt the other party, by putting of the trial. 


fc) H. 5 G. 3. Burr. Settl. Ca. No. 170. 
applica- 
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application had been made for ſuch an order in this caſe, without 


ſucceſs. Afterwards (in this term) a rule was granted, to ſhey 


cauſe why the defendant ſhould not conſent either to admit the 


Newxam, fact of the capture, or that the priſoner ſhould be examined on 


interrogatories. If this conſent ſhould be refuſed, the court ſaid 


they would put off the trial, from time to time, to give the 


Vedneſday 


zIſt May. 


If a rule be 
obtained a- 
gainſt the ſhe- 
riff to return 
2writ, ſervice 
on the under- 
ſheriit®s agent 
in town, 1s 
not ſuficient. 


plaintiff an opportunity of filing a bill in equity. 
This day the firſt part of the rule was made abſolute, the plain. 


tiff agreeing to produce all the letters he had received Concerning 


the matter in litigation. 


The KinG again Cors. 


N attachment had iſſued againſt Coles, late ſheriff of South. 
ampton, for not returning a writ. Afterwards, Cowper 
obtained a rule, to ſhew cauſe why the attachment ſhould nothe 
ſuperſeded, on the ground that the rule to return the writ had 
only been ſerved on the under-ſheriff's agent in town. 
Runnington now ſhewed cauſe, and ſtated, that it was the 
conſtant practice to ſerve rules, directed to the ſheriff of Ten 
Middlejex, and Surry, only on the agents. 
This was admitted on the other ſide, but the practice was ſaid 
to be founded on this, that the offices of the agents for the un- 
der-ſheriffs of thoſe counties, are, in truth, conſidered as the 
offices of the under-ſheriffs themſelves; but, if the rule were 


ferved on the agent, any where but at the office, the ſervice 


would be bad even in the caſes of London, Middleſex, and Sur!) 
Beſides, as fix days were only given, after the ſervice of the cult, 
to return the writ, it would be impoſhble to obey it in diſtant 
counties, if ſervice on the agent were ſufficient. 

The rule made abſolute 
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The KING againſt TowNSHEND, and another. 


HE pariſh of Kingſley, in Staffordſhire, conſiſts of two 

diſtricts, or townſhips, viz. King fley and Wifton. An 1 in- 
dictment had been preferred againſt the pariſh, for not repairing 
the highway running through it, to which there was a plea of 
not guilty ; and the pariſh had been convicted, nd » fine 1 
poſed. This fine was levied upon one Morris, an inhabitant of the 
townſhip of Viſton; but it was now ſworn, on the part of the 
inhabitants of that townſhip, that they had no notice of the in- 
ditment, the defence being made only by the other diſtrict ; 
and that the part of the road which was out of repair, lay en- 
tirely in that other diſtrict. Theſe facts were contradicted 
{though not very directly) by the affidavits on the other ſide. 
Morris having applied to the juſtices in their ſpecial leſſions, 
under the proviſion for that purpoſe, in the late general highway 
at (a), a warrant was there made for a rate (to reimburſe him) 
on the inhabitants of the townſhip of King fley, which rate hay- 
ing been made and confirmed by two juſtices, and the court of 
King's Bench having been moved for a mandamus to the ſurveyor 
of that townſhip to collect and levy it on the inhabitants thereof, 
arule to ſhew cauſe was granted, which was argued this day, by 


bearcroft, and Cowper, againſt the rule, and Dunning in ſupport 
of it, 


Thurſday 

if Junc, 
If a pariſh 
conſiſting of 
two diſtricts, 
which are 
bound to re- 


Air ſeparate- | 


ly, be con- 
victed for not 


repairing the 


road in one of 
the diſtricts 
the other diſ- 
trict having 
no notice of 
the indict- 
ment, the 
court will 
conſider it as 
being ſub- 
ſtantially the 


conviction of 


the one diſ- 


trict, and if 


the fine be le- 
vied on an in- 
habitant of 
the other, will 
grant a ſpecial 
mandamus for 
a rate to be 
levied on the 
diſtrict bound 
to repair the 
indicted part 
of the road. 


It appeared, from the affidavits on the part of Miſton n | 


that the inhabitants of each of the two diſtricts are bound, by 
preſcription, to repair only ſuch part of the hi ghway as 15 ſituated 
in their reſpective diſtricts. 

Againſt the rule for a mandamus, it was argued, that, as the 
indictment and conviction were of the whole pariſh, the rate was 
void, for that the juſtices were only authoriſed by the act to direct 
irate to be made on the pariſh, rownſhip or place, preſented or 
ndfed. If the townſhip of Wiſton was entitled to the exemp- 


tion they now claimed, they ought to have appeared, and plead- 
cd ſpecially to the indictment. 


Lord MansF1ELD abſent. 
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1780. WIIIXs, and ASHHURST, Juſtices, were of opinion, that 
Ty . they were not ſo tied down by the wording of the ſtatute {a), 
L Ne 


| againg but that they might conſtrue it agreeably to the juſtice of the 
Townsnexp Caſe in the preſent inſtance. That the words would admit of 
ſuch conſtruction. That, as it was ſworn directly on the part of 
Wiflon townſhip (and not expreſsly denied on the other fide), 
that they had no notice of the indictment, and that the inha- 
bitants of Kingſley townſhip alone had taken the defence upon 
them, it ought to be conſidered as being fubſtantially an Indie. 
ment merely againſt King ſley. 
 BuLLER, Juſtice, concurred ; but thought the mandamus muſt 
be a ſpecial writ, ſuggeſting that the part of the highway, which 
was the ſubject of the indictment, lay wholly in King ley town. 
ſhip, and that the two townſhips were ſeparately bound to repair 
their reſpective parts of the highway, in order to give the inha- 
bitants of King ſley an opportunity to traverſe, by the return, 
either of thoſe facts. 
To this the two other Judges aſſented. 
. 5 | | The rule made abſolute. 


Rr. AD againf WI LLAN. 


Friday 


24d June. 


Horſes em- Fabi, rr, for hay, 1 me ſtable-room, found 
5 rg for horſes belonging to the defendant. The cauſe was tried 
oa le .. at the laſt Len? aſſizes for the county of Kent, before ASHHuRsT, 
der the mu- Fuſtice, when a verdict was found for the plaintiff, with 17 /. 25. 
45 damages, ſubject to the opinion of the court on a caſe which 
e pd ſtated ;—That it appeared, upon the trial, that the plaintiff was 
are furniſhed an innkeeper at Rocheſter ; that the defendant was a contractor 
a 33 with the Board of Ordnance, for ſupplying horſes for the royal 
train of artillery, under a contract then ſubſiſting with the board 
for that purpoſe; that two contracts were given in evidence; 

that, on the 1oth of November, 1778, five horſes, the propert 
of the defendant, and marked with the initials of his name, and 
with the initials of the King's name, and the Crown, on the left 
flank, were billeted on the pla intiff, at his inn at Rocheſter, upon 
their return from the ſervice of drawing the artillery and ammu- 
nition for part of the army at Cox heath camp, under a route re- 
ceived from the commander in chief at Cox heath, which was pfo- 


duced in evidence; that the horſes continued under the lame 


(a) 5 45. & 7. billes 


\ 


N THE TWENTIETH YEAR OF GEORGE III. 


pillets till the 5th of June, when they were attached to another 


regiment on actual ſervice. It further appeared in evidence for 
the defendant, that, in the years 1745, 1746, and 1747, when 


the artillery marched with the army into Scotland during the re- 


bellion, the horſes drawing the artillery were uniformly billeted 
in the ſame manner as the dragoon Horſes, and other horſes of 
the army; and that, in the year 1756, the horſes drawing artil- 


troops, Were billeted like other horſes of the army under the 
mutiny act. No evidence was given on the part of the plaintiff 
to contradict the defendant's evidence. The queſtion ſtated for 
the opinion of the court was, Whether the defendant, under the 
above circumſtances, had a right to billet the horſes upon the 
plaintiff, in the ſame manner, and at the ſame rate, as the horſes 
belonging to the light horſe and dragoons are billeted under the 
mutiny act (2). If the court ſhould be of opinion, that the de- 
{endant had not that right, then the plaintiff to be at liberty to 
enter up judgment on his verdict for the 171. 25. and coſts ; but 
if the court ſhould be of opinion, that he had a right, then the 
rerdict and judgment to be entered for 1/7. 65s. 9. and coſts. 


Ihe caſe was this day argued, by B. Hunter, tor the plaintiff; 


nd Erfeine, for the defendant. 

Hunter divided his argument into four heads of objection; con- 
tending, 1. That the mutiny act, being in derogation of the com- 
mon rights of the ſubject, ought not to be extended by conſtruc- 
tion beyond the ſtrict letter; and that no billeting of any ſort is 
legal, without it is expreſsly authorized by act of Parliament; as 
was manifeſt from the petition of right (5), the ſtatute of 31 
Car. 2. cap. 1. § 54. that of 30 Geo. 2. cap. 2. which was neceſ- 
lary, in order to authorize the billeting of the Heffan troops, who 


vere brought over for the defence of this country in the laſt war, 


and the 8oth ſection of the very act, on which the preſent action 
ole (c); which contains a ſimilar proviſion relative to American 
troops in the ſervice of this country, and ſent over here. 2. That 
artillery horſes are not within the reaſon and ſpirit of the act, as 
iragoon horſes are ; for that, as to the latter, they could not be 
ſeparated from the ſoldiers, without great inconvenience ard 
confuſion, 3. That the defendant's horſes were not on a march, 
but in winter quarters; and, if the act could be extended to ar- 


5 19 Geo. 3. cap. 16. {c) See the Mutiny AQ of 20 Geo. 3. cap. 12. 
.. cap, I. ſeck. 6. it is fe#. 79. 
2 4 | 


kry and ammunition waggons, though not in company with | 


tillery 
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tillery horſes when on actual ſervice, it could not apply to horſe, 
not in actual employment. 4. That, ſuppoſing the board of org. 


nance to have the power of billeting in ſuch caſes, that powet 


could not be extended to a contractor, like the defendant ; for the 
board, it might be ſuppoſed, would exerciſe-ſuch an authority 
without fraud or abuſe, to which a private — Would 
have many temptations. 

Erſkine, on the other ſide, contended, that the real queſtion be- 
fore the court was, whether horſes drawing the artillery are 
within the true meaning of the proviſions in the mutiny act; 
and that the circumſtance of their being furniſhed by contrag 


did not vary the caſe. By the common law, he ſaid, ſoldiers 
were billeted in the moſt oppreſſive manner, without any reftric. 


tion as to the time, the number, or ſubſiſtence; but this miſchief 
was remedied by the petition of right, and the ſubſequent acts 
relative to this ſubject. Can it be argued, that there is no 
authority to billet horſes ? The reaſoning on the part of the 


plaintiff might be employed in ſupport of that propoſition; for, 


in the enacting part of the ſtatute, concerning billeting, there is 
no notice taken of horſes of any ſort. The only words are, 
The officers and ſoldiers in his Majeſty's ſervice (a).“ But the 


dilleting the horſes, was conſidered by the Legiſlature as a conſe- 
quence; and accordingly, by a ſubſequent clauſe, after reciting, 


that great inconveniencies have ariſen, and may ariſe, in ſuch 
places where horſes or dragoons are or may be quartered, by the 
billeting of the men and their horſes at different houſes, contrary 
to the true intent and meaning of the act, it is enacted, ** That, 


in all places where horſe or dragoons ſhall be quartered, the 
„men and heir horſes ſhall be billetted in one and the fame | 


<« houſe, &c. (4).” So, in the clauſe regulating the rate of ſub- 
ſiſtence, there is a particular proviſion, fixing the allowance for 
each horſe (c). There can be no doubt therefore, that dragon 


horſes may be billeted; and, by the 78th ſection (4), it is ex- 


preſsly declared, That the officers and perſons employed in the 
« ſeveral trains of artillery, ſhall be, at all times, and in all re- 
« ſpects, within the intent and meaning of every part of the 
ee act (e) ;“ the drivers therefore are clearly billetable; and 


(a) 19 Ceo. 3. cap. 16. § 26. p. 369. Same 8 „ "Hl Sk FRG & * Ah Us £18. 


of 20 Geo. 3. cap. 12. and & 22 of 4 Geo. 3. | 20 Geo. 3. c. 12. § 37. 4 Geo. 3 = 3 "TT 
cap. 3. which is the mutiny act printed in (4) p. 401. 
Ruffhead's ſtatutes. | 


(6) 19 Geo. 3. $. 31. p. 373. 20 Geo, 3. cap. 3. §73. 
931. 
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(e 20. Geo, 3. cap. 12. § 77. 4 Give 3. 
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how ſtrange an interpretation would it be, to hold that hey are, 
and that their horſes are not! It is ſaid, that this ſtatute ought 
at to be extended beyond the ſtrict letter; but this, like all 
other ſtatutes, muſt, while in force, receive a conſtruction con- 
ſonant to the true intent and meaning of the Legiſlature ; and, 
x; to the preſent queſtion, the practice in the year 1745, as found 
by the caſe, is clearly explanatory of the intention. Frequent 
"ſtances cannot be expected. Artillery are not wanted, unleſs in 
caſes of rebellion, or invaſion, and indeed the ſection laſt men- 


tioned relative to the trains of artillery was not introduced till 


the year 1740, or 1741; for it is not found in the Mutiny Act 


of 1739. As to the contract, it is a great public benefit, ſince 


it enables the board of ordnance to fave the expence of maintain- 
ing horſes unleſs when they are actually wanted. By the preſent 


contract, which was given in evidence, and 1s referred to by the 


caſe, the defendant is bound to keep and maintain his horſes at 
his own expence, and to keep them in readineſs till called out 
(the ordnance giving ten days notice); but, when they are muſ- 
tered, they are to be paid for at the ſame rate with dragoon 
horſes. It is ſaid, that the defendant's horſes were in winter 
quarters. That is immaterial. The queſtion is, whether they 
were muſtered, and in actual ſervice, of which there can be no 
doubt ; for it is ſtated, that they were under a route from the 


commander in chief; and, by the contract, they are to continue 


in ſervice for 30 days certain, and until a written notice from the 
— 8 1 


Hunter, in reply, inſiſted, that, in the ſubſiſtence clauſe, 400 


billetable horſes were meant to be ſpecially enumerated, and ar- 


tillery horſes are not mentioned. He obſerved, that, in 4745 
the artillery horſes were billeted only during the march and 
actual employment of the artillery, and that it could not be ne- 
ceſſary that horſes ſhould be kept at the expence of the ſubject 
trom November till Juue, in order to be employed in June. 

Lord MANSFIELD The facts of this caſe only give room for 


the queſtion, whether artillery horſes are entitled to be billeted, 


ad I think the affirmative has been argued on unanſwerable 


zrounds. The dragoon horſes are not mentioned, expreſsly, in 


the enacting part, but the horſes and men are conſidered as in- 
(eparable, It is no wonder that there was not, at firft, any pro- 


vin . 5 7 5 
non about the artillery, becauſe it is fo ſeldom wanted. But 


{ oY ; ; ; a 

he clauſe introduced in 1740 1s deciſive, It mentions parti- 

Uarly the payment of quarters, which muſt extend to the horſes 
5 M 3 
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Saturday 
34 June. 


When a juſ- 
tice of the 
peace acts 
from indirect 
or corrupt 
motives, the 
court will 


| . puniſh him 


by infor- 
mation, —If 
a landlord 
tender the 
poor-rate for 
his tenant, 
the overſeers 
muſt receive 
1t, and a 
warrant 
bught not to 
be granted 
to diſtrain 
upon the te- 
aant. 


becauſe the artillery cannot poſſibly be made uſe of without. 


were billetable. Otherwiſe I ſhould think they were not. 


mentioned in all the former parts of the act. 


of voting to occupiers. The committee, however, determined, 


CASES IN TRINITY TERM 


as well as the men employed. The reaſon certainly extends to 
them. Horſes are more neceſſary for artillery than for Rags 


them, The circumſtance of their being hired under a conttatt 
does not alter the queſtion. 

WILLIS, Juſtice, — Under the diſtinction chat theſe horſes were 
muſtered, and to be conſidered as in actual ſervice (which 1 
think, upon the caſe ſtated, they were), I am of opinion they 


ASHHURST, Juſtice, of the ſame opinion. 
BUuLLER, Fuftice,—I am of the ſame opinion. I | think the 
-8th ſection has the ſame operation as if artillery horſes had been 


The verdi& to be entered for 1/. 6s. 9d. only. 


The KING againſt CozENs and another, 


HE right of eleting members to ſerve in parliament for 
the borough of Dorchefter, in Dor/etſhire, according to 
the laſt reſolution of the Houſe of Commons (a), © Is in the in- 
* habitants of the ſaid borough paying to church and poor, in 
bo reſpect of their perſonal eſtates; and in ſuch perſons as pay to 
* the church and poor in reſpect of their real eftates within the 
*« ſaid borough.” It is a pretty general practice in the weſtern 
parts of England for the owners to pay the poor-rate inſtead of 
the occupiers, who are the perſons rateable under the ſtatute of 
Elizabeth (b), On a petition complaining of an undue election 
of members to ſerve in parliament for Dorcheſter, which came on 
to be tried before a ſelect committee, appointed under the ſtatute 
of 10 Geo. 3. cop. 16, on the 22d of February, 1775, it as 
contended, by the counſel for one of the parties, that ſuch 
e perſons as pay” in the words of the laſt reſolution, ought to be 
conſtrued to mean ſuch perſons as by law were bound to pe), 
and that the landlord ought to be conſidered as the mere agent 
of the occupier, and as paying for him, ſo as to confine the right 


upon evidence of the uſage, both before, and ſince, the date of 
the reſolution, © That ſuch perſons as pay in reſpect of their 


(a) 18th May 1720, Journals, vol. XIX. (b) 43 Eliz. cap. 2. $1: 
p. 363. October 2. Vide 2 Eco. 2. cap. 24. I 4. 


66 real 


IN THE TWENTIETH YEAR OF GEORGE III. 


« yote in that borough (c).“ 


In conſequence of this determination, there was, previous to 
the laſt general election, a great ſtruggle in the borough, whe- 
ther the poor-rate ſhould be, in fact, received from the landlords, 
or the occupiers. The occupier of a particular houſe having 
been rated by name, he was ſummoned by the defendants, who 
were two juſtices of the peace for Dorcheſter, to ſhew cauſe why 
he ſhould not pay the rate. On the day for ſhewing cauſe, the 
overſeers of the poor attended, and alſo a perſon who was the 
grandſon of the owner of the houſe, and who, in the preſence of 
the defendants, tendered the ſum aſſeſſed to the overſeers. The 
defendants aſked him who he tendered it for ? to which he an- 
ſwered, he tendered it for his grandfather. They then aſked 
bim,“ Don't you tender it for the occupier?” To this he an- 
ſwered, No; I tender it for my grandfather.” The defend- 
ents then aſked the overſeers, if they would take the money ? 
which they refuſed to do; and thereupon the defendants imme- 
diately granted a warrant (d) to diſtrain for it on the goods of 


the occupier. By the leaſe, the GY had ao age ſtipulated 
to pay the poor- rate. 


ts, and, by the affidavits on the part of the proſecution, it 
was ſworn, that they had acted (according to the belief of the 
proſecutor) from corrupt and criminal motives, and to ſerve 
clection purpoſes. This was poſitively denied by the defendants, 
but their athdavit did not go on to ſtate their reaſons for grant- 
ing the warrant. | 

The Solicitor General, Morris and Rooke, ſhewed cauſe, — 
Dunning for the proſecution. = | 

Lord MansFitELD—No juſtice of peace ought to ſuffer for 
zorance, where the heart is right. On the other hand, when 


1 nagiſtrates act from undue, corrupt, or indirect motives, they 
be e always puniſhed by this court. It is impoſſible for theſe de- 
| dants to excuſe themſelves upon the ground of ignorance. 
- in many parts of the kingdom the landlord pays the poor-rate 
1 lor bis tenants; and it is ſworn, that the landlord in queſtion 
d, 0 actually — 28 rates before this, without any objection or 
of "hy being raiſed. What poſſible reaſon could there be for 
jeir "Ng one now, for the firſt time? The juſtices muſt have 


(a) Caſes of Contr, Elect. vol. I. p. 358. 43 Eliz. cap. 2. I 4. 


acted 


« redl eſtates, though not inhabitants or occupiers, have a right to 


This was an application for an information againſt the defend- 
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In an action 
on a bill of 
exchange, if 
there is a 
plea of an 
uſurious 
agreement, 
and that the 
bill was given 
in conſe- 
quence of 
ſuch agree- 
ment, the 
plaintiff may 


traverſe the 


corrupt 
agreement, 


and conclude 


with a verifi- 
cation. 
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acted with a view to make a point to ſerve. the pur poſe of an 
| | - : i 


election. 


The court propoſed, that upon the defendant's undertaking to 
pay the whole coſts out of pocket, incurred by the application, 


the rule ſhould be diſcharged, which was accordingly done. 


SmiTH and others again/ DO VERS. 


CTION upon a bill of exchange for 85 /.-payable zo 

A days after date, againſt the acceptor. —Plea, That it had 
been corruptly, and againſt the form of the ſtatute, agreed, on 
the 25th of Odlober, between one Sowden and one Robinſon, and 
the defendant, that So n and Robinſon ſhould lend to the de- 
fendant 80 J. and ſhould forbear and give day of payment thereof 
to the defendant from thence till the 2oth of December, and that 
for ſuch forbearance he ſhould pay 5 J.; that after, and in pur- 
ſuance of, this agreement, on the ſaid 25th of October, they ad- 
vanced the 80 /. and that, for the ſecuring that ſum and the 5. 
it was afterwards (v2. on the 1ſt of November, being the day of 
the date of the bill) further corruptly, &c. agreed between them, 
that Soꝛoden and Robinſon ſhould draw a bill for 85 /. payable 50 
days after the date to the plaintiffs ; that, in fact, they did, after 
making the laſt mentioned agreement, and in purſuance there- 
of, and for the purpoſes aforeſaid, draw ſuch bill, and that ſuch 
bill ſo drawn was the identical bill in the declaration mention- 
ed; that the 5 J. ſo agreed to be given, and ſo reſerved and made 
payable, exceeded the rate of 5 J. per cent. for one year, Contrary 
to the ſtatute; by means of which premiſes, and by force of the 


ſtatute, the ſaid bill was wholly void, and of no force or effect 


in the law. Replication (after a general proteſtation that the 
plea was inſufficient), That the bill was drawn by Sowde# and 
Robinſmm, and delivered to the plaintiffs, for a good and valuable 
conſideration, without this, that it was corruptly, and ag 
the form of the ſtatute in ſuch caſe made and provided, agrecil 


by and between the ſaid Soden and Robinſon, and the detend- 


. | ; | | rand 
ant, in manner and form as the defendant had alledged, 4 


. . _— 1 . | * ”, 5744 
«« this the plaintiffs are ready to verify, wherefore, &c- Hes 
Th * . 3 ; 4 — ' (21 = 
Do wurrer; For that inaſmuch as the ſaid traverſe in the ſaid ; 
« x . | . . 7 LL e1 () 
ation contained denics the whole ſubſtancè of the pl: 
a | vote 
: 


«© AN 
gain! 
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the Jefendant, as to the ſaid premiſes and undertaking, no 1n- 
gucement to the ſame was neceſſary, nevertheleſs the plaintiffs 
have, by an unneceſſary and ſuperfluous inducement to ſuch tra- 


verſe, rendered a concluſion of the ſaid replication with a verifi- 


cation to the court neceſſary [1]; whereas the ſaid replication 
(had the inducement to. the ſaid traverſe been omitted) might 
and ought to have concluded to the country, and the faid plain- 
tifs have thereby calculated the faid replication for the intro- 
quction of an unneceſſary and vexatious length of proceedings; 
and alſo for that the inducement to the traverſe, containing no 
new matter, is, in itſelf, immaterial, ſuperfluous, and unneceſ- 
fary, and tends to prolixity in pleading ; and for that the ſaid 
replication is in various other reſpects uncertain, inſufficient, and 
informal. Imparlance, and Foinder in Demurrer. 

Marſhall for the defendant Where matter is ſpecially plead- 


ed in the affirmative on the one ſide, and in the negative on the 


other, a ſpecial traverſe is unneceſſary and improper, becauſe 


there is a ſufficient iſſue joined, without carrying the plea any 


further. Here, the matter of the plea is fully denied in the re- 
plication, which, therefore, ſhould have been without an in- 
ducement, and ſhould have concluded to the country. But the 
plaintiff, by introducing an inducement, and a ſpecial traverſe, 
has rendered it neceſſary to conclude his replication to the court, 
and put the defendant under the neceſſity of rejoining. The 
principle I contend for is eſtabliſhed by the caſe of Huſh 
v. Philips (a), and recognized, and confirmed, by that of Haman 
v. Truant (b). Baynbam v. Matthews (c), will, perhaps, be cited 


on the other ſide, as an authority againſt me; but, if properly 


conſidered, that caſe will be found only to decide, that, where 
there is an inducement and à ſpecial traverſe, the concluſion 
muſt be to the court; not that in a caſe like the preſent 
there ought to be ſuch inducement and ſpecial traverſe. On 
the contrary, the doctrine I am contending for is there expreſsly 


1] If the ſpecial traverſe had, in truth, | Nobinſon v. Raley, (1 Bur. 317.) Where 


denied the whole matter of the plea, 1t might 
are concluded to the country, notwith- 
landing the introductory inducement, and 
tle formal words, „ ab/que Hoc. The con- 
mary, indeed, is ſtated to have been ſaid by 
wn court, in Baynham v. Malt hene. But 
Vide Haywood v. Davies (1 Salk. 4.) and | 


this point came directly in queſtion, on the 
pleadings to the 13th count of the declara- 
tion, and the concluſion to the country, 


good. Jide alſo, ſupra, Boyce v. Whitaker, 
p. 92. note [10], | 


e) C. B. E. 42 El. Cro. El. 754. 


| (c) T. 4 Geo, 2. 2 Str. 871. 
(2) b. R. M. 22 Car. 2. 1 Med. 72. | 


5 N admitted 


though ſpecially demurred to, was held 
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1780. admitted by the court. The recent caſe of Boyce V. Whitaker (a a), 
Oe is alſo in point in my favour. 
againſt Cowper for the plaintiffs—In the caſe of Heman v. 7 ruant, 
Dovzzs. the allegations in the inducement, and in the traverſe, were ex. 
actly the ſame thing, in different words, both denying the whole 
ſubſtance of the plea. In Baynbam v. Matthews the expreſi 
determination was, that, where the ſtatute of uſury is pleaded, 
and the plaintiff replies, that the ſecurity was given for a juſt 
debt, and traverſes the corrupt agreement, a-concluſion to the 
country is bad, and, in Robinſon v. Raley (6), that caſe is cited, 
and DEN NISON, Juſtice, there mentions both that and another 
of Fen v. Alſton (c), as having decided, that where the ſtatute of 
uſury i is pleaded, the plaintiff may, at his election, either reply, 
that the ſecurity was given upon another account, and ſpecially 
traverſe the corrupt agreement, or directly deny the corrupt 
agreement, and then conclude to the country (4). 
Lord MansF1ELD—This point is ſettled by the caſe of _ 
Bam v. Matthews. 
WiLLEs and ASHHURST,  uſtices, of the ſame opinion. 
mw BuLLER, Juſtice, —There is a diſtinction which runs through 
4 | all the caſes. It is this: When the whole of the matter of the 
plea is denied in the replication, it muſt conclude to the coun- 
try; but when a particular fact alledged in the plea is ſelected 
and denied, then the replication muſt conclude with an aver- 
ment. Let us examine this replication by that rule. This plea 
_ conſiſts of two diſtinct allegations : 1. That there was a cor- 


— — — 2 — . oat. 8 1 "RY 8 1 - 


rupt agreement: 2. That the bill was given in conſideration of d 
that corrupt agreement. The replication denies only one of thoſe L 
facts, viz. That there was a corrupt agreement. Therefore, t 
according to the rule, the concluſion here was proper. If the hb 
point were new, much might be ſaid on the other fide, but the 


principle is ſettled - and the caſe of Baynham v. Matthews is 
directly in point, and has been confirmed by many ſubſequent 
deciſions; particularly by Clark v. Glaſs (e), cited in Robinſon v. 
Raley, and Sandford v. Rogers, in the Common Pleas (J). ſa | 


the caſe of Boyce v. JVbitaker, the whole plea was denied, vis. pt 
that the bond was given for eaſe and favour. cl 
Judgment for the plaintiffs. : 

{ 

(a) H. 19 Gee. 3. ſupra, 90. (4 1 n 321, = = 
B. R. k. 30 Geo. 2» 1 Barr. 317 (e) B. R. T. 28& 29 Geo. 2. 1 Burr. 319 ; 

{c) 1 Barr. 320. w-uH H. 33 Geo. 2. 2 Will. 113: N 


Hope: | 
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Hop ES againſt MippLRTON and another. 


THIS was a caſe ſent by the Court of Chancery for the 
1 opinion of this court, which ſtated, —That Frances Bla- 
lm, widow, deviſed as follows :—I give to my kinſwoman, 
Mrs. Anne Middleton, my houſe and lands at Alborough Hatch, 
and all my real eſtate, in the pariſh of Baring, during her life, 
and, at her death, te her children, upon condition that ſhe 
or they conſtantly pay 3o/. a year for a clergyman to officiate 
in my chapel, &c. and on failure of theſe conditions here men- 
tioned, then I give the ſaid houſe and lands to my own next 
heirs, to be enjoyed on the ſame conditions ; and, in caſe of fail- 
ure of children of my ſaid kinſwoman Mrs. Ann Middleton, then 


Hodges, and his children, on the ſame conditions; and, in caſe of 
failure of his children, then I give the ſaid houſe and lands to the 
liſters or fiſter of the ſaid Ann Middleton and George Hodges, to 
be equally divided between them, or their children that are 
living at that time.— That the teſtatrix died, leaving the ſaid 


the premiſes, and enjoyed them till her death; that ſhe had iſſue 
living at the death of the teſtatrix ſeven children, two by a for- 
mer huſband, the reſt by her then huſband John Lambert Mid- 
dleton; that, in 1749, John Lambert Middleton, and Ann his 
wife, ſuffercd a recovery, to the uſe of themſelves for life, and 
to the children of Ann Middleton, in ſuch manner as they joint- 


ſuch appointment, to the children of Ann Middleton, by Jobn 
Lambert Middleton, except the eldeſt, and the heirs of the ſe- 
veral bodies of the ſaid children, ſhare and ſhare alike ; that, in 
1761, Ann Middleton died, and, in 1768, her huſband, then Sir 
Jobn Lambert Middleton, died, without having made any ap- 
pointment ; that Ann Middleton had iſſue living at her death fix 
Children (one of them by her firſt huſband) who entered on the 
premiſes on the death of Sir John Lambert Middleton, one of 
them being the eldeſt ſon excepted in the declaration of the uſes 
of the recovery ; that, in 1770, the ſix children ſuffered a reco- 
ety, to the uſe of themſelves in fee, and that three of thein 
2 FARE . were 


| give the houſe and lands aforeſaid to her brother Mr, George 


ly, or the ſurvivor of them, ſhould appoint ; and in default of 
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A deviſe of 
all the teſta- 
tor's real 
eſtate in A. 
to B. during 
life, and at 
B. 's death to 
the children 
of B. with 
remainder 
over, gives 
either an 
eſtate- tail to 
B. or an eſtate 
for life to B. 
remainder in 
tail to the 
children of 
B. 


George Hodges her heir at law; that Ann Middleton entered upon 
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1780. were ſince dead; that the bill was brought by Foe eh Hodges, 
8 ſon and heir at law of George Hodges, to have his right to the 
azainp, freehold and inheritance of the ſaid premiſes, ſubject to the li, 

Mrvorzron eſtates of the ſurviving children, declared, and for an injunction 
againſt waſte. Upon the above deviſe, and facts, the order o 

the Lord Chancellor (a) directed, that the queſtion ſhould be, 

„What eſtate Ann Middleton took, and whether the children 
« of the ſaid Ann Middleton took any, and what eſtate in the 
« premiſes in queſtion, under the will of Frances Bladen, the 
te teſtatrix in the pleadings of the ſaid cauſe named.“ 

HiLr, Serjeant, for the plaintiff, contended, that Anne Mi. 

_ dleton only took an eſtate for life, and that her children (being 
in efſe at the death of the teſtatrix, which happened only a year 
after the date of the will, and therefore probably in ee alſo at the 
date of the will) took an eſtate for life by purchaſe in Joint. 
tenancy. The words, © All my real eſtate in the pariſh of Baz4. 
« ing, were deſcriptive only of the local ſituation, not of the 
quantity of intereſt meant to be deviſed. It is laid down by 
Lord Coke, in his commentary upon Littleton, that if B. have 

divers ſons and daughters, and A. give lands to B. and /iberis 
ſuis, the father and all the children take Jointly (5). So in Cut 
v. Cook (c), it is ſaid, © That if there is a deviſe to J. S. and his 
« children, if he hath children, they take with their father; 
« but if he hath no child, it is an eſftate-tail.” And in ills 
caſe (d), this diſtinction is made, and it was there ſolemnly de- 
termined, after argument before all the Judges, that land be- 
ing deviſed to A. and his wife, and after their deceaſe to their 
children, they then having iflue a ſon and a daughter, A, and his 

wife had but an eſtate for life, with remainder to their children 
for life. Goodwin v. Goodwin (e), is another caſe to the ſame 
purpoſe. 

Wilſon, for the defendants,—1 . If Ann Middleton took an 
eſtate-tail under the deviſe to her and her children; or, 2. If 
the children took a remainder in fee as purchaſors, the plaintiff 
muſt fail in his claim. 1. It is admitted, that there are cafes 
where the word children, in a will, is a word of limitation, and 


_ 7 


— „ 8 WY a. 8 ma n 


25 


(a) Dated 11th February, 1780. v. Tardley, Popham and Ganoey thought it 
A (5) Co. Litil. g. a. an eſtate-tail. Moore loc. cit. | 
| N | (c) Canc. E. 1706. 2 Vern. mann (e) Canc. 3 July, 1746. 3 All. 370. But 
. (4) B. R. H. 41 Flix. 6 Co. 16. 6. S. C. the point of conſtruction was not e 


Moore 397. under the name of Richardjon ] in that caſe. 


creates 
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creates an eſtate-tail (a); and Lord Hale, in delivering his opi- 1780. 
nion in King v. Melling (b), ſeems to think it may be nomen | 
Ro | | E | | . 8 0 HopGes 
colledioum, although there be children then in eſe. There is a agate 
caſe in 1 Anderſ. 43. (H. 6 Etrz.) where the deviſe was to A. for vivouerox 
the term of his life, and after his deceaſe to the men-children of = 
his body; and it was held that A. took an eſtate-tail. This ſeems 
to be the ſame caſe which is cited both in Moore's and Lord 
Coke's report of Wild's caſe, from Bendlve's reports, 4 Elis. 
Moore's ſtate of it is nearly the fame with Anderſon's. Lord 
Cote does not mention that the words for life“ were uſed, 
which certainly make the deciſion ſtronger ; and he muſt be in- 
correct in ſaying, Hat it was determined to be an eſtate- tail, be- 
cauſe it did not appear in the caſe, that there were 1ſue-male at 
the time of the deviſe ; neither of the two other reporters men- 
tion that circumſtance, and, if the determination had proceeded 
upon ſuch a diſtinction, the fact would certainly have been en- 
quired into, and aſcertained. The words“ in caſe of failure of 
« children,” in the preſent will, ſhow, that the zeffatrix had 
« iſſue in general” in contemplation, which might or might not 
fail; for theſe words would have been abſurd if ſhe had meant 
only perſons then exiſting, or deſcendants in the firſt degree, be- 
cauſe they muſt fail. In a late caſe of Cookſon, leſſee of Rows 
. Rous (e), your Lordſhip, in delivering the opinion of the 
court, ſaid, that from the words in caſe” being uſed, the court 
muſt hold, that the teſtator had ſome contingency in contempla- 
ton, From the conditions impoſed by the deviſe, it muſt be 
nſerred, that the word “ children” was meant as expreſſive of 
the intereſt deviſed to Ann Middleton ; for if it had been the in- 
tention of the teſtatrix to give eſtates by purchate to her chil- 
ren, it is hardly poſſible that ſhe ſhould have made the non- 
performance of the conditions by the mother, operate, without 
. fault of theirs, as a forfeiture of their intereſt, 2. If Aur 
Middleton-took only tor life, I contend, that the children took an 
Mate in fee. It cannot be denied, that * all my real eſtate” are 
Na which in general in a will would carry the fee-fim ple. 
* it is ſaid, 1. That the additional expreſſion of © in the pa- 
a Borking,” makes the preceding words operate as de- 
PVC of the local ſituation, and not of the quantity of intereſt 
at to be deviſed. In anſwer to this, it is to be cbſerved, 


at 1 he 12 
in none of the caſes where the word ** zz” has been uſed, 


» 


Fig . 
ide fapra, H. 20 C. 3. Dawze v. (5) B. R. M. 24 Car. 2. 1 Ventr. 225. 231. 
. ch E. R. M 17 C ; 


10 


has 
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| againſt 
MiopDLETON 


recovery, and the plaintiff has no title. 


ſcriptive of the place, not of the intereſt, with regard to the firſt 


. death of Ann Middleton. 


CASES IN TRINITY TERM 


has © all my eſtate” been held to be only deſcriptive of ſituation 
although where a?” has been the word, that conſtruction ka 
ſometimes been adopted. Indeed in the caſe of Tobetſon v. Beck. 
with (a), Lord Talbot denied this diſtinction, and decided, that 
although the words there were © all my eſtate a? N.“ a fee. 
ſimple paſſed ; and Yl/on v. Robinſon there cited is to the ſame 
purpoſe (5). 2. It is ſaid, that if the words here uſed are de- 


limitation, which muſt be admitted on the preſent ſuppoſition, 
viz. that Ann Middleton only took an eſtate for life, they muſt 
operate in the ſame manner with regard to the ſubſequent limitation 
to the children. To this objection, the caſe juſt cited, of 1/hr- 
ſon v. Beckwith, furniſhes a complete anſwer ; for there the de- 
viſe was of ©* all my eſtate at N. to my mother for her natural 
« life, and to my nephew Thomas, after her death ;” and it was 
held, that the mother took an eſtate for life, and Thomas a re- 
mainder in fee. | ry = En. 
Hill, Serjeant, in reply, ſaid, he admitted that the words “ i 
<* caſe” ſhewed that ſome contingency was in contemplation; 
but it was the contingency of there being no iſſue alive at the | 


The court did not deliver any opinion on this caſe from the 
bench. | 3 | 
The certificate was in the following words: 
« We are inclined to think, that under the will of Frances | 
«*« Bladen, the teſtatrix, Ann Middleton took an eſtate- tail; but 
if ſhe took an eſtate for life only, we are of opinion, that her 
© children would take an eſtate-tail; and, in either caſe, the 
< limitation to George Hodges, the heir at law, was barred by 


MaNSFIELD, 
E. WILLES, 
14th June, 1780, W. H. ASHHURST, | 

Pg F. BULLER. 


(a) Canc. M. 1735. Ca. temp. Talb. | () B. R. M. 25 Car. 2, 2 Lev. 91. 
157. | hr 
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I the night between Tueſday the 6th, and Wedneſday the 
7th, of June, Lord MansrIELD's houſe, in Bloomſbur)- | 
Square, was attacked by a party of the rioters, who, on the 


Friday and Tueſday, to the amount of many thouſands, bad 
2 | | | ſurrounded 
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IN THE TWENTIETH YEAR OF GEORGE III. 


{ſurrounded the avenues to the two Houſes of Parliament, under 1780. 
pretence of attending Lord George Gordon, when he preſented Ya 
the Petition from the Proteſtant Aſſociation [1]. On the Tueſday 
evening the priſon of Newgate had been thrown open, all the 
combuſtible part reduced to aſhes, and the felons let looſe upon 
the public. It was after this attempt to deſtroy the means of 
ſecuring the victims of criminal juſtice, that the rioters aſſaulted 
the reſidence of the chief magiſtrate of the firſt criminal court 
in the kingdom; nor were they diſperſed till they had burnt all 
the furniture, pictures, books, manuſcripts, deeds, and, in ſhort, 
every thing which fire could conſume in his Lordſhip's houſe [2]; 
{ that nothing remained but the walls; which were ſeen next 
morning almoſt red hot, from the violence of the flames, preſent- 
ing a melancholy and awful ruin to the eyes of the paſſengers. 
On Wedneſday the devaſtation became almoſt general through- 
out London. The houſes of many of the moſt reſpectable indi- 
viduals had been previouſly attacked: That evening, the Fleet 
and King's Bench priſons were ſet on fire; the Bank of England, 
the Inns of Court, almoſt all the public buildings, threatened 
with deſtruction ; and an univerſal conflagration muſt have taken 
place, if the King had not iſſued a proclamation for the ſpeedy 
and effectual interpoſition of the military power. Till then, the 
foldiery had ſcarcely dared to act offenſively [3]; the ordinary 
magiſtrates were, for the moſt part, deterred, or prevented by 
various cauſes, from giving their ſanction to the employment of 
| the troops; and, in many places, the men under arms, with 
their officers at their head, though drawn up in military order, 


did 


General to whom it was addreſſed, his Lordſhip ſays, 
© Beſides what is irreparable, my pecuniary loſs is 
great, I apprehended no danger, and therefore took ns 
precaution, But how great ſoever that loſs may be, I 
think it does not become me to claim or expect repa- 
ration from the tate. I have made up my mind to my 
misfortune as I ought: with this conſolation, that 
it came from thoſe whoſe object manifeſtly was general 
confuſion and deſtruction at home, in addition to a 
dangerous and complicated war abroad, If I ſhould 
lay before you any account or computation cf the pe- 
cuniary damage I have luſtuined, it might ſeem a claim 
or expectation of being ind mniſied. Therefore you will 
have no further trouble upon this ſubje& from, Sc. 


Ki 
1 
1 
16. 
#1 
} 
ny 


[1] Lord Mansfield acted at that time as Speaker of | 
the houſe of Lords, in the abſence of the Lord Chan- 
cellor, who was ill. | 

[2] The amount of that part of Lord Mansficld's 
los which might have been eſtimated, and was capa- 
ble of a compenſation in money, is known to have been 
rery great, This he had a right to recover againſt the 
Hundred (a). Many others have taken that courſe (b); 
but his Lordſhip has thought it more conſiſtent with 
thedignity of his character, not to reſort to the indem- 
nification provided by the legiſlature, His ſentiments 

en the ſubject of a reparation from the ſtate were com - 
municated to the Board of Works, in a letter (c) writ- 
en in conſequence of an application which they had 
made to him, (as one of the principal ſufferers,) purſ aant 


_ MANSFIELD." 
x wo ow the Treaſury (d), founded on a vote [3] A proper precaution uſed in ordinary caſ:s to 
the Houſe of Commons (), requeſting him to ſtate 


4 prevent a raſh interpoſition, had been miſtaken for a 
m nature and amount of his loſs. In that letter, after 


ſome introduc. rule of law, «iz, that no man ought to reſiſt force b, 
In 2 ; SY £6 \ 
ocutory expreſſions of civility to the Surveyor force, without the expreſs direction of acivil magiſtrate: 


————— 


40 | | 
6e, Under 1 Geo. 1. AH. 2. 6. 5, 86. (5) Vide infra. p. 673. (e) Dated Nenzwoed, 13 Auguſt 1790. 
(ca) Dated 18 Puly 1780. (e) 6 Ju 1780. 


[4] 


the former to demc"iſh the houſes and property of their fellow. 
ſubjects without interruption [A. 


Saturday, 
Ioth June, 


The grounds 
for granting a 
trial at bar 
are, great va- 
lue, probable 
leugth, and 
probuble dit- 
liculties, in 
the trlal. 
— 7] he court 
may lay the 
party apply- 
ing under the 
terms of re- 
Ce ns 3 7 . 
fri: 'S co. TI. 
and pavii 


* 1 8 


8 


except in Weſtminſter- Hall, the rioters ſeemed, that day, to have 


wards at Bath, and was commenced, or expected, in other parts 


CASES IN TR INITY TERM 
did nothing more than preferve a fpace between the incendiarie; 
and the crowd of ſpectators, ſo as to have the effect of enabling 


The courts of juſtice continued, on the Wedneſday, to fit, in 
order to do the bufineſs of courſe; but almoſt every where elſe 


obtained a complete maſtery, and a real anarchy pervaded all 
parts of the metropolis. The execution done by the troops on 
the night between the Wedneſday and 7. hurſday, though very 
few lives were ſacrificed, produced a happy revolution. The 
numerous bands of rioters had entirely vaniſhed on the Thur gy 
afternoon ; ſcarce a ſingle badge of the Proteſtant Aſſociation, 
(which was a blue cockade, and which all the rioters wore,) 
was to be ſeen; and the total ſuppreſſion of this inſurrection, 
in its circumſtances without example in the hiſtory of Europe, 
was as ſudden as it's riſe. The encampment of large bodies 
of the army and militia in and near London for ſeveral months, 
prevented the renewal of the commotions there; and al- 
though a ſcene of the ſame ſort took place a few days after- 


of England, ſimilar precautions entirely extinguiſhed not only 
all danger, but all apprehenſion, in the ſpace of a few weeks. 

On Thurſday the 8th, and F N the gth, of June, the Courts 
only ſat to hear motions. 


[4] The miſchief the rioters did, was from a perſua- was proſecuted by information, and, upon a full trial, 
gon, confirmed by example, that the troops did not dare convicted of a breach of duty, becauſe he had not ore 
to act. Gracklcy Kennet, the Lord Mayor of London, | dered the troops to quell the rioters by force, 


6 


Hoiwmrs, Leſſee of BRNO w. , again} Brown. 


'HIS was an application for a trial at bar. Kenyon,lome | 
time before, had obtained a rule to ſhew cauſe, and Part- 

ridge this day ſhewed for cauſe, (upon affidavits,) that the le ſſor 
of the plaintiff was in ſuch indigent circumſtances, as not to be 
able to bear the expence, and that one of his witneſſes was a Wo- 
man of above 80 years of age, who might die before a trial at 
bar could be had. The value of the premiſes was ſtated to be 
about 2000 J. a year; and the queſtion, whether a codicil to 2 
will by which they were deviſed was duly executed. Partridge 
cited Lord Sandwich's Caſe in Solkeld (a). 


(a) . X. J. 11 Lill. 3 & I. 4 Ann. 2 Salk, 648. 


K enyan , 


IN THE. TWENTIETH YEAR OF GEORGE III. 


Kenyon, in ſupport of the rule, ſaid, that the grounds on 
which a trial at bar ought to be granted, were, the great value 


| of the ſubject-matter of the litigation, the probable length of 

the enquiry, and the likelihood that difficulties might ariſe in 
the courſe of the trial [1 J. He then endeavoured to . * 
theſe reaſons co- operated in this A 

Lord MANSTIEID abſent. 5 | 

The court were of opinion, that this was a caſe whete it was 
fit, that a trial at bar ſhould be granted ; but faid, that, as it was 
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4 favour aſked by the defendant, they would lay him under the | 


terms, that, if he ſucceeded; he ſhould only have nf prius coſts ; 


but, that if the leſſor of the plaintiff were to ſucceed, he ſhould 


have bar coſts, and that the old witneſs ſhould be examined 
upon interrogatories, and her depoſitions read, if ſhe ſhould die 
before the trial. It was alſo (by conſent) made part of the rule, 
| that the cauſe ſhould be tried by a Middleſex jury, inſtead of one 
from Norfolk, where the premiſes were ſituated. 

1 9 The rule made abſolute. 


* ? 
5 7 4 1 * z 5. 
5 5 - 1 Py 


. [1] The words of the ſtatute of 22 
minfter 2. (13 Edw. 1: cap. go.) are; 
« Sed inquifitienes de grofſis & pluribus arli- 


Le put, rar Foftictariis Banc, 


Mason againſt Sonar. 


CTION on a alley of . ; Verdi for the defen- 


dant; New trial granted ; And a ſecond verdict for the 
defendant. The rule far a new trial had not been drawn up 
© upon payment of coſts,” nor had the coſts been reſerved. On 
Saturday, the 27th of May, Cowper obtained a rule to ſhew cauſe 
why the defendant ſhould not be allowed the coſts of the firſt 
trial, 

DuxnxinG now ſhewed cauſe, 

Lord Mansp1tLD abſent. 

The court ſaid, as nothing had been ſaid about the coſts of the 
firſt trial in the rule, and they had not been reſerved to abide 
the event of the ſecond verdict, the defendant was not entitled 
do receive them. 


The rule diſcharged F 


'THELLUSSON 


ce culis, que magna indigent examinationt, 


Saturday, 
loth June, 


Where a new 
trial has been 


granted, and 
nothing Was 
ſaid in the 
rule, con- 
cerning the 
colts of the 
firſt, altho! 
the ſame par- 
ty ſucceed 
on the ſecond 
trial, he ſhall 
not have the 
coits of the 
firſt. 
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ni, at 


Tueſday, 
13th June. 


In taxing 


| coſts, the con- 


tingent loſſes 
which wit- 
neſſes may 
have ſuffered 
by obeying 
the /ubpena, 
cannot be al- 
lowed, 


that before they left France, they had made a proteſt Ny 
kim, on account of any damages or loſs they might ſuſtain by 


for whom the plaintiff TSelluſn was only an agent, and who 


liable to pay. 


either on the trial of The/lyſon v. Ferguſſon, (c) Supra, p. 346. 


CASES IN TRINITY TERM. 


TuELTuss oN apainf STAPLES, 


N this cauſe (a), two of the plaintiff's witneſſes were foreign. 
ers (5), being the captain and firſt lieutenant of a ſhip, which 
was a French merchantman. They had been brought over to give 
evidence in the caſe of Tbelluſſon v. Ferguſſon (c), had returned 
to France, and were again brought over for the trial of this cauſe. 
Upon the taxation of the plajatiff's coſts, the Maſter allowed the 
expences of the two witneſſes in the journey and voyage going 
and coming, and during their ſtay in England; but the inſured, 


was a merchant in France, ſtated to the court, in an affidavit, 
that the two witneſſes, when they were. laſt in France, had been 
appointed ſupercargoes to two French Eaft-India ſhips, and that 
they had loſt their voyage by their attendance on this laſt trial; 


coming to England, and that he believed that, on his return to 
France, he ſhould be obliged to indemnify them. That as ſu- 
percargoes they would have been entitled to five pounds ſterling 
per cent, on the produce of the outward and homeward bound 
voyages; beſides proviſions, and other advantages. The Maſter 
having refuſed to make any allowance on the above account, 
Douglas now moved for a rule to ſhew cauſe why he ſhould not 
review his taxation, and make an allowance adequate to what, by 
computation, the inſured would, according to his affidavit, be 


Lord MansF1ELD abſent. 171 
The court refuſed the rule, and ſaid, they could not allow for 
contingent damages; that it would be a dangerous precedent; 
and that the Maſter had certified, that ſuch applications had fre- 
quently been made, and always without ſucceſs. 


(a) Supra, p. 38 1. note [9]. | or Thellyfſen v. Staples, Supra, p. 341 
(5) But only one of them was examined, | 351. 
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1780. 
n i n 4 3 TH F : ; r 
The K 1X q againſt $M1TH and others. Tueſday, 

13th June. 
1 18 was an indictment againſt the defendants, for ob- The right to 
fruiting the' mayor and commonalty of the city of Lon- ENS 


navigable ri- 


n, in making a. horſe-towing path on the ſoil of the river ver, isnot, by 
preſumption 


Thames, under power s veſted in them by the ſtatutes of 14 of law, in the 


* * *» i 


Geo. 3. cap. 97 and 17 Geo. 3 cap. . Ihe firſt count re- owners of the 


adjoining 


cited the act, and charged, 15 a horſe- -towing path was be- lands. —lt is 


an offence at 
gun to be made from Water-Lane at Richmond bridge, and cer, common law, 


tain wooden piles. fixed, by. order of the common council, on eee 


the execution 
the ſoil and bed of the river, between high- water mark and of powers 
e. f mark, and that the defendants, intending to obſtruct 3 3 
the mayor, Ge. cut down { one of the ſaid piles, &c. The ſecond anindictment 
count laid the piles to have been driven upon the ſoil and bed of fence need 
the river, being the Eing' 8 ancient common high-way for all the a ect] 


liege ſubjects to navigate. The third count laid the towing te ans; 
path to have been between the city of London and the city-ſtone man faturi.” 
at Staines bridge, between, high- water mark and low-water mark. 
The fourth count ſtated, that a towing path was begun, Sec. 
by the committee (naming them) appointed by the common 
council to execute the act, on the ſoil, &c. being the King's an- 
cient and common high-way, between high-water mark and 
low-water mark, Se. The th count ſet forth, that a towing 
path had been begun by order of the common council, &c. (bug 
without mentioning the act of parliament). The fixth and Jait 
count reſembled the #774, only ſtating, that the towing path had 
been begun by order of the committee, The trial came on 
before ASHHURST, Juice, at the laſt Lent aſſizes for the county 
of Surry, when a verdict was found for the King, ſubject to the 
opinion of the court on the following, caſe 

„The city of London, under the 1 ſuppoſed to be Pa 
legated to them under the act of parliament of 14 Geo. Is 
cap. 91, and by. the 17th of the ſame King, intituled, &c. 
(cap. 18) erected piles on the bed of the river, pear Richmotd, 
within the high-water mark, about the diſtance of 29 feet from 
the ſhore, for the purpoſe of making a towing path for horſes, ad- 
foning and contiguous to a wharf in the poſſeſſion and the pro- 
perty of the defendants, or of thoſe under whom they claim. 
The defendants cut down one of thoſe piles, which is the 
ſabject of the preſent indictment, and which was proved to have 


been erecled between the high apd low. water mark, oprolite to 


5 * the 
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the ſaid wharf, No acts of ownerſhip were proved, on either fide 
in the ſpot in queſtion ; but it was proved, that the Ait (a) i 


Ak 


the middle of the river was Mt. Price's (5). It was proved, that 


immemorially, at the time of low water, perſons uſed to paſs on 
foot between the high and Iow-water mark, for the purpoſe of 
towing barges and other veſſels. 8 | 

«© The queſtion ſubmitted to the court is, Whethet (this being 


4 a navigable river) the right to the ſoil in the bed of the river, 


« uſque ad filum aque, is in the owners of the ground adjoining 
*« to the river?“ 


The caſe was argued, laſt term, on Wedneſday, the zd of May, 


by Erſkine for the proſecution, and B. Huter for the defend. 
ants. 3 1 


Erſkine contended, that the only queſtion brought before the 
court was, Whether the ſoil of the ſpot in queſtion was, or was 
not, the property of the defendants, or bf thoſe under whom 


they claimed? Its being the property of third perfons would not 


be a juſtification on this indictment ; for the defendants were 


not entitled by law to abate the piles driven on another perſon's 
ground, for a conſequential injuty to theits. The defendants, 


therefore, muſt ſhew that the ſoil was theirs ; atid as they gave no 
proof of any actual exerciſe of ownerſhip, it was incumbent upon 
them to maintain it was theirs by inference of law, becauſe the 
property in the adjoining ground belonged to them, 
Hunter itifiſted, 1. That the ſtatutes did not mean to veſt in 
the city the power of makirig towing paths by embankment; 
2. That the foil belonged to the defendants, and they were there- 
fore protected by the 16th ſection of the ſtatute, by which it is 


provided, «© That the powers granted to the city ſhould not ex- 
| | , 7 . 
* tend to authorize them to make any new. towing path, over, 


th upon, or through, any garden, orchard, yard, park, paddock, 


« jncloſed lawn, or planted avenue, to any houſe, without the 


© conſent of the owner thereof. 3. That, ſuppoſing it uncer- 
tain to whom the ſoil belongs, the city had not complied with 
the terms preſcribed by the ſtatutes to entitle them to make 2 


horſe-towing path.—1. On the firſt point, he ſaid, that there 


was no expreſs power given to make embankments, and the court 


would not raiſe 4 power, liable to great inconvenience and abuſe, 


by implication. If ſuch embankments could be made at the 
pleaſure of the city, they would tend to diminiſh the value of the 
adjoining lands, and might alter the courſe of the river, beſides 


0% A ſmall ind. (6) Price was the owner of the wharf 
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diforgers and treſpaſſes which bargemen might commit in paſs IN 
ing through them.—2z. On the ſecond head, he ſaid, that, if the ROY 
foil was in the defendants, the cafe was clearly within the pro- Surru. 
viſion of the 16th ſection of 14 Geo. 3. cup. 91; for though 
wharfs ate not expreſsly mentioned, they might be fairly con- 
ftrued to be comprehended under the word hard: That this 
was 2.20 towing path was clear, becaufe the caſe only ſtated, that 
perſons formerly uſed to paſs on foot at the time of li unter; 
but this would make a paſſage at all times. As to the property, 
the legal preſumption was certainly in favour of the defendants, 
and, there being no evidence on either ſide, the prefamption ought 
to prevail. The ſoil muſt have fame owner; the city had no 
chim to it; they did not pretend any right of ownerſhip at the 
trial; and, as to the right of the crown, a diſtinction was to be 
made: That right was only in navigable rivers, as far as the fea 
bs and flows. It did not depend alone on the circumſtance 
of the river being navigable. Some rivers were fo, immemorially, 
by nature, and from the flux and reflux of the ſea, others were 
kept in a navigable ſtate by the effects of art. The Thames might 
be conſidered as falling under the firſt deſcription from Rechefter 
to London bridge. From thence upwards, it was preſerved in 
a navigable ftate by art. The authorities concerning the right 
ef the crown to the ſoil extended only to navigable rivers of the 
frſt ſort, The fea did not properly flow above London bridge. 
The tide, beyond that limit, was occaſioned by the preſſure and 
accumulation backwards of the river water. Therefore the ſoil 
there did not belong to the crown. This diſtinction ſeemed to 
de adopted in ſeveral caſes; 1 Mod. 105. Anon; 2 Roll. Abr. 
170. fl. 14, 15. Davies's Rep. 55. 57. Carter v. Mur- 
cot (a). He alfo ſtated the pleadings in a caſe of Cheſpyre 
. Dunball, where the ſame idea was adopted, and which had 
been ſettled, on great conſideration, by Sir Joſeph Yates, and 
Wynne, afterwards Baron of the Exchequer in Scotland (b). 

Lord Manst1tLD told Erſeine, it was unneceſſary for him to 
ply. His Lordſhip ſaid, the diſtinction between rivers navi- 
bable, and not navigable, and thoſe where the ſea does or does not 
ebb and flow, was very ancient; but that what Hunter contend- 
ed for, viz. a diſtinction between the caſe of the tide occaſioned 


y the flux of ſea water, or by the preſſure backwards of the fra, 


a Z. R. H. Ges. 3. 4. Burr. 2162. | by the Solicitor Gcncral. 
00 Thoſe pleadings were furniſhed him 
Liter 


expoling the villas and private property of individuals to the 1780. 
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jections, there Was no queſtion made by the. caſe, on the authority: 
of the city to embank, or whether they had e the direc. 


having moved for judgment agajnſt the defendants, Peckham ob⸗ 
tai ned a rule to ſhew cauſe why the judgment ſhoùld not be ar. 


ed (which it did not), that the defendants had acted: agaig , 


proviſion for that purpoſe i in the ſtatute.. 3. That as. there are a 
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water f river, ſoemed to be entirely new, and that there were 
no facts ſet forth in the caſe which let in the confideration of 
that diſtinction. Flat the caſe did not ſtate, whether the water, 
when the tide riſes at Richmond, is freſh or ſalt, but that it 4. 
ther took it for granted that it is ſalt, deſcribing the Thames ge. 
nerally às a navi gable river. That, as to the fir and third ob. 


tions preſcribed by the Legiſlature. | 
The verdict of guiliy was ordered to be e . 
- Afterendds,: in this term, on Monday the 5th 16 June, 1 


* 
[ 


reſted. . He applied for this rule on three grounds : : 11 Thakthey 
offence (if at all indictable) was for opſtructing thę execution of 
the ſtatute, and therefore the indictment ought to haye conclud- 


« the form. of the ſtatute. 2. That the -proſecutors ought to. 
have ſtated, that they had purchaſed the ſoil, according to the 


great variety of powers given by the act, and adapted to a multi- 
plicity of different caſes, the indictment was too general and un- 
certain, not letting forth under what particular clauſe or power 
the city had actes. 

On his firſt point, he cited Hewlias s Pleas af the Crown, B. 2. 
cap. 25. 8116. where it is laid down, © That if an indictment 
do not conclude contra formam fiatuti, and the offence indicted 
< be only prohibited by ſtatute, and not by common law, it 1s 
*« wholly inſufficient, and no judgment at all can be given upon 
« it (s).; But ASHUURST, Juſtice, oblerving, that it was an 
offence at common law to obſtruct the execution of an act of 
parliament, this objection was abandoned. 

This day, cauſe was ſhewn by Dunning, Darenfort, Sylvie, 
Rous, Rofe and Erſeine, — They inſiſted, chat the directions in 
the act for purchaſing the ſoil, only related to the caſe of private 
Owners. If the {oil belonged to the crown, the act itſelf con- 
tained the King's conſent, 1 if to the city (which the) y fail 
was moſt probable) it would be abſurd to apply the proviſions 
for purchaſing to ſuch a caſe. But if the caſe had even ſtated 
the property to belong to ſome private owner, but to none of th: 

defendants, it would not be competent to hem to queſlion what 


4029 P. 251. | 1 ; nad 
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had been done. Let the owner complain of the ſuppoſed in- 
jury, which he might i in an action or indictment for the treſpaſs. 
He might not think it any injury, but a benefit. As to the me- 


thod purſued by the city, in the execution of the ſtatute, and 
the particular clauſes under which they had ated, their autho- 


rity was ſufficiently ſhewn in the indictment, which ſet forth the 
ſtatute; and none but the actual owners of the ground where 
they had made the path could queſtion what they had done. 

Peckham, Min gay, and B. Hunter, for the defendants. 

Lord MANSFIELD abſent. 

WILLES, Fuftice, —Only two of the powers in the act, which 
are various, are neceſſary to be obſerved upon here, viz. the 


power to improve the navigation, and the power to compel a 


purchaſe. Now, if Hey are conſidered together, it will appear, 
that the improvements are to be carried on without purchaſing, 
- where there is no occaſion to purchaſe, and nothing is ſtated here 
to ſhew, that this was a caſe where purchaſe was neceſſary. The 
\ indictment ſets forth, that the proſecutors were interrupted in 
the due execution of the act, and that is found by the verdict. 
I ſee no foundation for arreſting the judgment. 

ASHHURST, Juſtice, of the ſame opinion. He ſaid, there was 
no ſort of doubt on the firſt point. 


BULLER, Juſtice.— As to the firſt point, it was very properly 


given up; the indictment would have been wrong, if it had 
concluded contra formam ſtatuti. I think, on the face of the 


indictment, we muſt take the foil of the ſpot in queſtion to be 


in the crown; for, though not neceſſarily, yet, prima facie, the 
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1 N Wedneſday the 14th of June, being the laſt day of the 
| | term, Lord MansritLD was in court, for the firſt time 
| fince the riots, The reverential ſilence which was obſerved 
1 when his Lordſhip reſumed his place on the Bench, was expreſſie 
i of ſentiments of condolence and reſpect, more affecting than the 
1 moſt eloquent addreſs the occaſion could have ſuggeſted. 


The End of Tamiry Term, 20 Georcs III. 


ARGUED and DETERMINED 


IN THE 


Court of KING's 


I N 


Michaelmas Term, 


BENCH, 


In the Twenty-firſt Year of the Reign of GEORGE III. 


HE AWARD againſt HoPkiNs. 


CTION of aſſumpſit on a tradeſman's bill; Plea of render 
as to 21. 18s. 4d. part of the demand; and non aſſumpſit as 
to the reſt, The plaintiff having proceeded to trial, there was 
a verdict for the defendant on the tender, and for the plaintiff 
on the non aſſumpſit, but with damages under 40s. vi. 75. 6d. 
The defendant, upon an affidavit ſtating that he refided in the 
county of Middleſex, obtained a rule to ſhew cauſe why he ſhould 
not be at liberty to ſuggeſt on the roll that the damages were 
under 40s, in order to entitle himſelf to the benefit of the fatate * 
of 23 Geo. 2. cap. 33. J. 19. 

Cauſe was this day ſhewn againſt the rule, by the Attorney 
General (Wallace), and Runnington. They cited the caſe of 
Pitts v. Carpenter [a], where there was a plea of ſet-off, and, 

the plaintiff having proved that there was above 40s. due to him, 

although the defendant by the ſet-off reduced the balance to 
1/. 15. 2d. and the verdict was only for that ſum, the court re- 
fuſed a ſuggeſtion like that now applied for, becauſe theyc onft- 
fdered the act as meant to reſtrain parties within the juriſdiction 


fa] B. R. F. 16 & 17 C. 3. 1 nf. 19. 


4 
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1780. 


Monday, 
6th Nov. 


If there is a 
piea of zender 


as to part and 


non afſumpit 
as to the reſi- 
d. ue, and, the 
Plen 1 Of tender 
bei „g found 
for hk de- 
fendant, the 
balance pro- 
You On tne 
Aim fit 
15 under Sor 
Ver, if that 
added to the 
Fu e 
© A 40s, 47 
rhedeſenda 


tho 81 ſub— 


riſdiction of 
the county 
court of NIiAd.- 
Hieſox 5 19 not 
entitled to 
Couble coſts 
un der 23 (eo, 


EY * 
2 Cap, 22. 
2 


Jg. 


. 


— 2 22 — 2B 
_ + . — — 7 D S- —— — — 5 — — pl Bobs — 2 
bo — agg r we PE 2 2-7 2000 EE 7 tied 
EEE 2 Re Nu, — — — — r. e. TN o 
— RE 7 -"S — - _ — by - mo — * - 


4 D — F. —_— 
5 th — — 5 2 —_— —— - 5 p — . 
- p — p —— — by 1 r — + Ae, = - 
. „ — 7 2 — - 2 — — f — — — 2 IDES 2 2 8 — — — 
r - . — OE I — 2 2 — <a N > r — — 74 —— 3; — — — IÞD — — > == N = 2 * 
4 2 oh = —— = — 2 — COT c —̃ — 2 „ e a0--bis ED - =_ —_—— e r 3 2 
» _— IN — TREE n — . ——— E — 1. . . - 9 . — 2 — 8 
— N : 8 — + un . 3 EIS JS: F ͤĩ ²˙—m. 2 er >; = 4 rf” raiſes? * K 4 — — — ns 5 I ==. © Lg 5 4 — — 
rr Ä 3 e 3 rer 2 * g = F . 1 ph 2 — Uh : 845.4 od AT 5 2 nl IR a, 2” — 2 Sfx 8 * — 
e bY V —2 — by PE x 2 — — oy — 2 4 4 ws; - - —_ Fax © = © , —- < 8 
r . ens Sort I EE ne ia —— — a F * POETS 8 : - —— — — BD _ — . 2-2 > PESOS — : 
1 r n — - N 2 2 3 8 — 2 Rs & n. 1 2 2 5 L 2 — —— — — 7. 2, =. 
1 % po - = _— OY 8 - - "= — = * 2 - d A — 7 = To OY nn ou: 
ha yer inn 00 ͤ TOR. EIS Coe EE pork ee . ; — Peg Wer er ? ES IIS 2 — by 
. 7 2 . — EaEpeat | . I CD x en ox. IE RD . 
X + +» mo. < > x p rn YN. 3 —— — — N . x rn — - = — A £ SEE 230-4 x 2 * 
7322 ͤ .... Ez 2 — Fr :. ˙ —iꝙqꝙͤ: 
— ws — . — 2 x ä 1 — — 8 22 2 SEE Ee 


* 
* —* 
3 
8 
28 — 


2 — 8 —— 
3 
— — tf 


{ "29 RUE 
2 1 


— Ls e + «> 
r ˙ UT 


Wer 


——— AU-Q—— — 44 2 — — —— — = 


OR. TD 
8332 2 — 


i 
= 
_ 
= 
4 
1 
= 
# 
_ 


_ 
£4 
971 
3 
1 
, £4 
171 
1 
I 

[ 
N 

I 

| * 

z 

15 

4 oy 
N 7% 
of # 


2. Fo 
- - — 


432 
1780. 

— 

HE AWARD 


_ againſt 
Ho EINS. 


Wedneſday, 
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In debt upon 


a bond condi- 


tioned for an 
indemniſica- 
tion, the de- 
fendant 
ought not to 
be held to 


bail for the 


penalty, but 
only for the 
amount of 

the damage 
incurred. 


caſes where the juſt demand, at the time of the action brough; 


CASES IN MICHAELMAS TERM 
of the inferior court from ſuing in Weſtminſter Hall, only” in 


appears by the verdict not to have amounted to 4os. Now, 1, 
in that caſe it was in the defendant's power not to have pleaded 
a ſet-off, in which event the damages muſt have exceeded that 
ſum, ſo here, they ſaid, the plaintiff could not foreſee that: 
tender would be pleaded ; and, if it had not been pleaded, the 
damages would have amounted to 3/. 5s. 10d. 

Dunning, and Baldwin, in ſupport of the rule, inſiſted, thy 
the defendant ought to have taken the 2/. 18s. 4d. when tendered, 
and then have brought his action only for the balance. 

Lord Mans#1ELD—The plaintiff could not know that the 
defendant would plead a tender. The reaſon of the determina. 
tion in the caſe of Pitts v. Carpenter is equally applicable here, 
The tender was not an extinguiſhment of the debt, and the 
queſtion is, what appears to have been due at the time of the 
action brought, for if that exceed 405. the inferior court has ng 
juriſdiction. : 
The rule diſcharged (c. 


(c) Vide V volley v. Chautman, ſupra, p. 232. 


rows, p. 250, and Wilt ſpire v Llod p. 36, 
Waje v. Wyburd, p. 234+ Ailway v. Bur- 8 


. Kirk againſt STRICKLAND. 


7 O TION, by Chambre, for a rule to ſhew cauſe why the | 
defendant ſhould not be diſcharged, upon filing commen 
bail. The action was debt, upon a bond conditioned for the q 
indemnification of a pariſh againſt a baſtard child. The penalty | 
in the bond was gol. and the plaintiff, in his affidavit for hold- 
ing the defendant to bail, had ſworn that he was juſtly indebted 
to him in that ſum ; but the defendant, in the affidavit on whici | 
this motion was grounded, ſwore that only 3/. and ſome odd 
ſhillings were really due. ; 
The court ſaid the conduct of the plaintiff was altogethe! | 
unjuſtifiable, and that he was liable to an action. That, in 
the caſe of a bond conditioned for the performance of | 
promiſe of marriage, and in ſome other inſtances, the penalty 
is the real debt; but, in other caſes, the bail could only be taken 


for the ſum to which the plaintiff would be entitled in _ 
| or | 
2 
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for the breach of the condition. At firſt, however, they ſeemed 


to think they could not relieve the defendant upon this ſummary 


application, it having been an uniform rule not to go into the 


merits, upon ſuch a motion, but to take the matter as it ſtood 
upon the dfidavit to hold to bail; but, at laſt, they granted 
the rule, declaring that they were perſuaded the plaintiff would 
not venture to ſhew cauſe againſt it. 


WILLISs and another arain}? BALD WIN. 


HIS was an action of gſſumpſit upon an agreement between 

A the plaintiffs and the defendant, which was ſtated, in the 
firſt count of the declaration, to the following effect: The plain- 
tiffs being ſutlers to four regiments of militia encamped at Cax- 


heath, and as ſuch entitled to certain forage of oats and hay for 


divers horſes daily, out of the King's magazine of oats and hay 


belonging to the camp, and which was furniſhed and ſupplied 


by the defendant, 1t was agreed between the plaintiffs and the 
defendant that the plaintiffs might abſtain from taking the forage, 
or ſuch part thereof as they ſhould think fit, and might leave the 


fame to be the property of the defendant, and that he ſhould pay 


and allow them 92d. by the ration, for every ration to which 


they ſhould be entitled, and which they ſhould fo leave at the 
magazine for the defendant. The declaration then proceeded to 
allege, that, in .conſequence of this agreement, the plaintitts 
had left a large quantity of forage at the magazine, which they 


were. entitled to as ſutlers to the four regiments, to be the de- 
5 


2 


iengaut's property, and became, thereby, entitled to receive a 
lum of money from him in the ſtipulated proportion of 91d. fer 
tation, which he had refuſed to pay.— To this ſpecial count, 
were added the general counts, for goods ſold and delivered, Sc. 

The cauſe was tried, before BuL LER YHice, at the Sittings for 
Middieſeæ, in laſt T. rinity Term; and it appeared, in evidence, 


that the plaintiffs had contracted to keep 32 horſes, 8 for each 


regiment, for a limited time; during which they were to be 
l 
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KIRK 


againff 


STRICKLAND 


Wedneſday, 
8th Nov. 


Government 
having con- 
trated to 
furniſh fo- 
rage fora 
certain num- 
ber of horſes 
to be kept by 
a ſutler, and 
the contrac- 
tor for forage 
having 


agreed not to 


commute the 


forage for 
money, an 
agreement 
between the 
ſutler and the 
contractor, 
that the lat- 
ter {hallal- 
Low tne for— 


mer a ſum ot 


money for 
each ration of 


forage allow- 


ed for the 


whole num 


ber of horſes 
and fall re- 
tain the fo- 

rage, is void. 


«owed, for each horſe, a ration a day, conſiſting of 18%. o 


1 


, and 8. of oats: That the defendant was a contractor with 
Sorernment, and, by his contract, was bound not to commute 
5 \ . | 

ix allowance of forage for money, and that, in truth, the 
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WILLI1S 
againſt 


BAL DPWIN. 


dict was found for the plaintiffs, but with leave to move to ſe 


which was not the caſe; for it neither followed, that, if money 


vot find out a method of cheating government although they 
' ſhould take the forage, but whether what they have done is not 


quantity, by the day, for each horſe that ſhall be kept. By this 


which is a clear fraud upon the public. —As to the queſtion 


than as ſtated in the declaration. 


CASES IN MICHAELMAS TERM 
plaintiffs had only kept 14 or 15 horſes, inſtead of 32. Ay... 


it aſide, and enter a nonſuit. 

A rule was afterwards moved for, .and granted, in 1 
Term, to ſhew cauſe why a nonſuit ſhould not be entered, or 
why, if that part of the rule ſhould, upon ſhewing cauſe, be 
diſcharged, the defendant ſhould not be at liberty to move in 
arreſt of judgment. The ground for arreſting the judgment wi; 
that the agreement was illegal and void, on the face of it, 3 
ſtated in the declaration, tending manifeſtly to enable the partie; 
to defraud the public, and divide the profit arifing from the value 
of forage for horſes never kept by the plaintiffs. —But, if there 
was not ſufficient on the declaration to ſhew the illegality of the 
agreement, it was contended that ſuch illegality was clearly eſta- 
bliſhed by the evidence. 

The Attorney General and Cowper now ſhewed cauſe—They 
ſaid, that, to make the agreement void, it muſt appear to be 
certain conſequence that the public muſt be prejudiced by it, 


was received inſtead of the rations of forage, the plaintiffs would 
not keep the ſtipulated number of horſes, and provide forage 
elſewhere, nor, if the full quantity of forage was delivered over 
by the defendant, that the plaintiffs would employ it to feed the 
number of horſes they were bound to keep. 
Dunning, and Baldwin, were to have argued on the other ſide, 
but were ſtopped by Lord MaNnsFIELD. 
Lord Maxs»1zLD,— No power of words can ſo bend this caſe 
as to make it appear otherwiſe than as a foul agreement between 
the parties. The queſtion is not, whether the plaintiffs may 


a method of cheating government. The plaintiffs are bound to 
keep eight horſes for each of the four regiments, and, in eaſe of 
them, government is to feed the horſes, ſupplying a certain 


agreement, the plaintiffs are to have a compoſition for the forage 
tor the whole number of horſes whether they are kept or noi, 


whether a nonſuit ſhall be entered, or the judgment arreſted, the 
caſe is much ſtronger againſt the plaintiffs upon the evidence, 


The Rule made abſolute for a nonſuit to we entered. 
BarNFATHER 
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BarRNFATHER and another, Executors of Mopzarr, 
_apainſs JORDAN and another, 


HE plaintiffs, as executors of an aſſignee of the leſſor of 
certain premi ſes, brought this action of covenant, for 
| rent in arrear, againſt the defendants JoRD AN and LEP EVRR, as 

aſſignees of the original leſſee. The defendant Lefevre Pleaded, 
That, before the rent in queſtion became due, he aſſigned his 
intereſt to Fordan; which the plaintiffs admitted on the record. i 
Jordan Pleaded, That, before the rent became due, Lefevre 
aſſigned his-intereſt to him, and that he aſſigned to one Catha- 
rine Kingſton. Replication, That at the time of the aſſignment 
to Catharine Kingſton ſhe was covert of one Thomas Kingſton her 
huſband, who was ſtill living.—General Demurrer. 

This caſe ſtood in the paper, and was to have been argued this 
day, by Morgan for the plaintiffs, and Wood for the defendants ; 


but Mood admitted that he could not ſupport the replication, on 


the authority of Coæe Littleton, where it is laid down, “ That 
*« a feme covert is of capacity to purchaſe of others without 
the conſent of her huſband, and that though he may diſagree, 


and diveſt the eſtate, yet if he neither agree nor diſagree, the 
« purchaſe is good (a). 


He moved for leave to withdraw the. replication, and reply de 
2500, upon payment of coſts; which was granted. 


(a) Co. Littl. 3. a. Alſo 38 6. 6. 


Waters againſ! Ocprx and another, Adminiſtrators 
ot M 1 


EBT upon a bond againſt the adminiſtrators of the 
obligor. Declaration of laſt Eaſter Term. - Plea, Plene ad- 
tra bit, except goods and chattels to the value of 48 J. 25. 10. 


. m, and afterwards to another action brought in the ſame term plead alſo plene adminiſtrawit præter 
eme tum, and as to hat ſum that he had confeſſed! it in the other action, ſuch plea is a good bar. 


and 


4.35 
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Friday; 
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In covenant 
for rent 
againſt an 
aſſignee. An 
aſſignment to 
a feme covert 
before the 
rent accrued, 
5 a good plea 


in bar. 


Friday, 
loth Nov. 


If an execu- 
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plead plene 
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| againſt 
OGDEN. 


CASES.in MICHAELMAS TERM 
and with reſpect to the ſaid 487. 25s. Iod. that the defendant, 
had confeſſed aſſets to that amount to another action on a bond 
of the teſtator's, of the ſame term, and then depending againg 
them. General Demurrer. | | ©, 

Bower forthe plaintiff.—An action depending and a confeflion 
of aſſets, without judgment, is not a good plea in bar to an action 
againſt executors or adminiſtrators. In the other action againſt the 
defendants it is probable the plaintiff ſuſpected the truth of the 
plea, and therefore took time to enquire into the fact, be. 
fore he would fign judgment for the 487. 2s. 10 d. If ſuch x 
plea as this were to be allowed as a bar to another action, - 
door would be opened to the moſt palpable fraud, by collufion 
between the defendant and ſome friendly creditor, which other 
Sond fide creditors might never be able to prove; aſſets might 
be confeſſed and protected by ſuch a plea, and all other demands 
fruſtrated, altho' the firſt plaintiff ſhould never proceed nor 
mean to proceed to judgment. It is not priority of action but 
of judgment which gives a preference to creditors in the ſame 
degree. He who firſt obtains judgment is entitled to be firſt 
paid, and here it ought to be conſidered as the laches of the 
plaintiff in the other action, that he did not enter up judgment 
of the aſſets confeſſed. It is true an executor or adminiſtrator 
cannot pay a debt of the ſame degree, after action brought 
and notice given of ſuch action, unleſs there is judgment for 
the debt which he pays, but he may pay ſuch debt after judg- 
ment, and he is entitled to give it a preference by impar- | 
lances and pleading dilatory pleas to the firſt action, and, 11 
the mean time confeſſing judgment for the ſecond demand. 
This is laid down in WYentworth's Office of Executors (a), and 
in the caſe of Blundwe!! v. Loverdell (b), where the court dit 
tinguiſhes between ſuch a preference given by the conſent of an 
executor or adminiſtrator, in favour of a juſt debt, and where 
a debt is ſet up by covin and colluſion. The defendants, hefe, 
were in no danger of being obliged to pay the amount of the 
aſſets in their hands twice over, for if they had confeſſed judg- 
ment to the preſent plaintiff, they might have availed themlctves 
of that judgment in a plea of puts darrein continuance to the 
other action. | 
Mood for the defendants.—If this plea is not a good bar, exe. 
cutors and adminiſtrators will be under great difficulties, and 


(a) 145. (6) C. B. Hil. 12 Car. 2. 1 Sid. 21. 


liable 
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liable, in numberleſs inſtances, to account for the ſame aſſets 1780. 
to two or many different creditors. What other ſtep was left for 3 
the preſent defendants to take? The two actions were brought at 8 
one and the ſame time, (and by the ſame attorney). They had 3 
only the ſum confeſſed by the plea in their hands, and could 
not divide it between the two creditors ; fer, if they had con- 
feſſed one half of it to each, and hey had replied affets 20ʃtra, 
and iſſues had been joined, verdicts muſt have been found againſt 
the defendants in both actions. They could not make a voluntary 
payment to the one, after notice of the action by the other. In 
ſhort, they had nothing left but to apply the affets by pleading, 
to one of the demands, and thereby put the plaintiff in that action 
in a fituation to recover judgment, and then plead t their Naving 
done ſo, in anſwer to the other demand. In an anonymous caſe 
in Shower (a) it 18 ſaid, that, in caſe an executor have three or 
four bonds againſt him, and they all come to trial at once, being 
for 201. a piece, and the executor hath aſſets to the amount 
only of 20 J. yet he ſhall be chargeable to them all; therefore 
it would have been beſt for him to have confeſſed a judgment 
to one of them, and hat he might have pleaded to the other. 
Now the defendants have done all that depended on them to act 
in the manner there pointed out. The judgment itſelf is not in 
their power, it is the act of the court, which ought to follow of 
courſe on the confeſſion of aſſets to the other plaintiff, and it is not 
to be preſumed that he will negle& to avail himſelf of it. The 
plea confeſſing aſſets to him on the records of the court is a no- 
torious and public appropriation of thoſe aſſets to his debt. If th 
was fraudulent or colluſive, that might be replied 


Lord MAansF1ELD having aſked Woo if he had ever ſeen 
ſuch a plea, he ſaid he had not, but that there was no caſe nor 
authority againſt it ; upon which his Lordſhip faid, he thought 
the plea accounted very properly for the aſſets; that the plaintiff 
was endeavouring unjuſtly to compel the defendants to pay 
the amount of the aſſets twice over; and unleſs there had 


been the ſtrongeſt authorities againſt the plea, it ought to be 
 lupported. 


WILLES, and ASHHURST, Juſtices, of the ſame opinion. 


e 

BULLER, Fuſtice,—This is certainly a new caſe ; I believe 
: there never has been ſuch a plea before; but juſtice is ſo clearly 
d in favour of the executors, that, unleſs there were the ſtrongeſt 


(a) B. 8 Eaſter, 34 Car. 2. 2 hom, Jap 
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Friday, 
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If a term 15 
afligned by 
way of mort- 
gage, witha 
_ clauſe of re- 
demption,the 
leſſor cannot 
ſue the mort- 
gagee as aſſig- 
nee of all the 
eſtate, right, 
title, intereſt, 
Oe. of the 
mortgagor, 
even after 
the mortgage 
has been 
forfeited, un- 
leſs the mort- 
gagee has 
taken actual 
poliettion, 


preference. 


judgment which in the mean time had been entered up in the 
other action, the plaintiff to pay the expence of this amendment 


CASES IN MICHAELMAS TERM 
authorities againſt the plea, the court muſt ſupport it. This 
is a caſe which is entitled to greater favour than where there is , 
priority in the judgment and not in the plea, for as to confeſf. 
ing judgment that is an act of preference ſhewn by the executors 
themſelves, but here the preference has been obtained by the 
greater vigilance of one of the plaintiffs, in calling for a ple 
before the other. All legal means may be uſed to obtain ſuch ; 
The defendants, in the firſt plea they put in, told 
the real truth of their ſituation, which they were obliged to do, 
and having confeſſed aſſets to a certain amount, they became 
bound by the courſe of law, to pay thoſe aſſets to the plaintif 
in that action. Shall not this be a ſufficient anſwer to the other 
demand ? It would be a monſtrous hardſhip indeed if the defend- 
ants ſhould be obliged to pay the money twice over, and be turned 
round to ſeek for redreſs in a court of equity. I therefore think 
this 1s a good plea. Ds 

Bower moved, and had leave (on the ground of the caſe being 
new) to withdraw the demurrer, on payment of coſts, the a 
fendants to be at liberty to amend their plea, by ſtating the 


and to take judgment of allets quando acciderint. 


EaroN againſt TaQuEs. 


HIS was an action of debt for rent, againſt the defendant as 
aſſignee of one Denys, the original leſſor.— The Declara- 

tion ſtated an indenture of leaſe from the plaintiff to Denys, his 
executors, adminiſtrators, and aſſigns, for 21 years, at a rent 
therein mentioned ; that Denys by virtue thereof entered and 
became poſſeſſed of the premiſes; and that being ſo poſſeſſed, on 
the 21ſt of June, 1777, all the eſtate right, title, term of years 
to come and unexpired, property, profit, claim, and demand what- 
ſoever of the ſaid Denys, of, in, and to the ſaid demiſcd premiles 
by aſſignment thereof then duly made, came to and veſted in the 
1 by reaſon whereof the defendant became, and was, add 
from thence hitherto had been, and ftill was, poſſeſſed of and in 
the ſaid demiſed premiſes; and that fince he was and became 
aſſignce as aforeſaid, a year's rent had become due at CH ine, 


1779) 
FF 


IN THE TWENTY-FIRST YEAR OF GEORGE UI. 


1779. and was in arrear. — The defendant Pleaded, That all the 
eſtate, right, title, &c. (in the words of the declaration), did not 
come to and veſt in the defendant, by aſſignment thereof, and 
that he was not poſſeſſed of and in the ſaid demiſed premiſes in 
manner and form, &c.—[ſue being joined upon this plea, the 


cauſe came on for trial, before BULLER, Juſtice, at the Sittings for 


Middleſex, in laſt Trinity Term, when a verdi& was found for 
the plaintiff, ſubject to the opinion of the court upon a caſe, 
which ſet forth, —“ That, on the 1ſt of December, 17 775, the 


plaintiff demiſed the premiſes in queſtion to Denys, as abel in 
the declaration, That, on the 21ſt of June, 1777, by indenture 
made between the ſaid «Denys, of the one part, and the defendant 


of the other part, after reciting the ſaid indenture of leaſe, the 
ſaid Denys (for the conſiderations therein mentioned) bargained, 
ſold, aſſigned, transferred, and ſet over unto the defendant, 
his executors, adminiſtrators and aſſigns, the premiſes demiſed 
by the leaſe, and a// the eſtate, right, title, intereſt, benefit of 
renewal, term of years, and time to come and unexpired, pro- 
perty, profit, claim, and demand whatſoever of the ſaid Denys, 


of and in the ſame, by virtue of the ſaid leaſe, or otherwiſe how- 


ſoever, to hold unto the defendant for all the reſt, reſidue and re- 
mainder of the ſaid term of 21 years, by the faid indenture of 
leaſe demiſed, and ſubject nevertheleſs to the rents and covenants 
therein contained, and which are on the tenant's part to be paid, 
kept and performed, in which ſaid indenture is contained a pro- 
v1ſo for making the ſame void on payment of 1147. and intereſt at 
5 fer cent. per annum in manner following, vis. 27. 175. being 
| half a year's intereſt thereof, on the 21ſt of December then next 
enſuing, the further ſum of 21. 175. on the 21ſt of June 1778, 
the further ſum of 21. 17. on the 21ſt of December in that year, 


and the further ſum of 116/7. 175. on the 21ſt of June 1779, and | 


there is another proviſo and agreement between the parties that, 
until default ſpould be made in payment of the 1141. and intereſt, 
contrary tothe intent of the ſaid proviſo, t ſhould be lawful for the 
ſaid Denys, his executors, adminiſtrators and afligns, 70 hold and 
enjoy the premiſes without interruption from the defendant ; That 
the intereſt which became due on the ſaid mortga 85 was regu- 
larly paid up to and on the 21ſt day of December, 1778; That the 


ieee ne ver 1 of the houſe under the mortgage. 


de queſtion ſabmitted to the court was, - Whether the plain- 
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he occupied, but that, on a leaſe for years, entry cr occupation 


leſſee, before entry? Is there more ſolemnity required in trans- 
ferring property to an aſſignee than to a leſſee? The aſſignment 


hold the premiſes till default ſhall be made in the payment of 
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tiff was entitled to recover the rent Which became due at 
Chriſtmas, 1779, from the defendant. 

Mood, for the plaintiff.— The only queRtipn is, Whether an 
action of debt will lie againſt the aſſignee of a leaſe before he 
takes actual poſſeſſion. In the fir // pe it will certainly lie 
againſt an original leſſee for years, before entry. This is ſettle 
by the caſe of Bellaſis v. Burbreck (a), where it was held, that, 
in debt for rent, upon a leaſe at will, the plaintiff muſt ſhey gy 
occupation, becauſe, the rent being due only in reſpect thereof, 
it muſt appear to the court when the leſſee entered, and how long 


need not be ſhewn, for, though the defendant neither enters nor 
occupies, he muſt pay the rent, it being due by the leaſe on 
contract, and not by the occupation. So in Cote Littleton (3) 
it is laid down, that a leſſee for years before entry hath an intereſt 
which he may grant over to another. Secondly, In what reſpe& 
does the ſituation of an aſſignee differ from that of the original 


veſts the complete intereſt of the leſſee in the aſſignee. In Co 
v. Harris (c), which was an action of debt for rent againſt the 
aſſignee of a term, it is faid, by Lord HoLT, that the ancient 
method of pleading aſſignments was virtute cijus the atlignee 
entered and was poſſeſſed, but that this method was now il ed, 
for the aſſignee had the eſtate in him before entry. If he has 
the eſtate of the leſſee in him, he muſt be liable to the fame 
conditions to which the leſſee himſelf was ſubject before entry. 
It is true there is a pro: 7/o in this aſſignment that the leſſee ſhall 


the intereſt, but {till the whole /ega/ property veſted in the mort- 
gagee from the time of the aſſignment, and the mortgagor be- 
came his mere tenant by ſufferance, and might have been turned 
out by an ejectment without notice, as ſoon as there was a de- 
fault of payment; which there was in this caſe before the rent nov 
ſued for became due. Suppoſe the premiſes had been under-let 
by the mortgagor ; the mortgagee might have brought 2n action 
for the rent againſt the under-tenant, according to the late deter- 
mination of this court in the caſe of Moſs v. 8 (4). Sup 


(a) C. B. M. 8. Vill. 3. 1 Salk. 200. (c) B. R. M. 10 Will. 3. 1 L. R998 357 
S. C. 1 I. Raym, 170. Y . (a) M. 20 Gee. 3. Supra, p. 266. 
16) 46. b. FH 
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poſe there had been an actual demiſe of the whole abſolutely to 
50 defendant, and he had made a ſeparate under-leaſe to the 
mortgagor to continue till there ſhould be a default in the pay- 
ment of intereſt or principal, could there be any doubt that, in 
ſuch caſe, the defendant would have been liable to an action for 
the rent? Here, the ſame thing has been done in ſubſtance, only 
by one inſtrument inſtead of two. This 1s very different from 


the caſe of a leaſe for lives, where livery of ſeiſin is neceſſary, 


without which the delivery of the deed is not ſufficient to give 
effect to the conveyance, By the very terms of the afiignment 
the defendant is made liable for the rent, and /ubjedt to tbe co- 
venants. 


Rote, for the defendant, AN is a queſtion of great impor- 


tance to all mortgagees. It amounts to this; whether a mort- 
gagee of a leaſe for years, who has never taken poſſeſſion, may 
be compelled, by a ſtranger, to ſabmit to all the conditions and 
covenants in the leaſe, although he is willing to wave all benefit 
from it. The inconvenience & ſach a doctrine would be mon- 
ſtrous. A mortgagee might loſe his capital and intereſt, and 
alſo be compelled to pay rent, without deriving a farthing from 
the eſtate. But where is the hardſhip on the Jandlord it the 
action is not ſuſtained ? He has choſen his on leſſec; 
depended on the credit of the aſſignee ; and the only implied 
bargain he has made with the leſſee relative to aſſignment, is, 
that if he lets another into the enjoyment of the eſtate, that 
perſon ſhall be liable. Is the defendant an aſſignee of that ſort 
whom the law conſiders as liable ? The plaintiff has declared 
that all the eſtate, right, title, Sc. came to the defendant, and 
that, by reaſon thereof, he became poſſeſſed. Is this true i 
at? Lord HoLT's difum in Cook v. Harris was oe 
clal, and, both before and fince that time, all declarations in 
this court, againſt aſſignees, have ſtated entry and poſlefſion 
—(BuLLER, Fuftice, aſſented to this, and ſaid it was fo in all the 
courts.) Here, there was no poſſeſſion; and, beſides, all the 
citate, right, Ge. was not aſſigned, for the court w 11 take no- 
tice of the difference between an abſolute aſſignment, and one 
wich is conditional, and made only to ſecure the payment of 
money. The point decided in Moſs v. Gallimore was, that a 
nortgagee may diſtrain for the rent, before actual entry; but he 


mat give notice of the aſſignment to the tenant, and by that 


ct he avows, inſtead of waving, his intereſt under the aiignment, 


Dat the tenant could not compel 1 him to enter, or receive the 


| 5 WU t 


Fenn 


he never 


rent. 1 admit that debt lies againſt the original leſſee, before 
f entry, becauſe, between him and the leffor, there 1s a privity of 


| abſolute, and he then was complete owner. As to the poſſet. 
ſion alleged in the declaration, that is a mere inference of lau, 


declaration proceeds, virtute cujus, &c. the deed only, not the 


tually mortgaged; and yet no inſtance has been found where 


His ſecurity; and, when the principal and intereſt are paid, we 
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contract. But here there is not, nor any privity of ate, til 
poſſeſſion. It will be aſked, if the aſſignee can diſavow the affign. 
ment or not, as he pleaſes, before entry? I anſwer, that, 26 
between him and the aſſignor, he cannot, becauſe of the privity 
of contract between them; 75 as between him and other per- 
ſons, he may. 

Mood, in reply, - It does not appear, upon We Caſe ſtated, 
that the mortgagee has waved all benefit of the mortgage, In- 
deed, how could he wave it. It was his own fault to take it, 
and it cannot be ſurrendered but by a written conveyance, There 
is no diſtinction between an abſolute and a conditional aſſign- 
ment, with regard to the preſent queſtion. | Beſides, when the 
mortgage was forfeited, the afſignment to the defendant became 


and is not traverſable. It has been decided over and over again, 
that, if a deed is declared upon, and, after ſtating the deed, the 


ſubſequent part, can be traverſed. After the forfeiture, the mort- 
gagee might have brought an ejectment, and might then hare 
recovered the meſne profits from the time of the forfeiture, 

Lord Mans*1ELiD,—In point of fact, this caſe muſt have ex- 
iſted for a century paſt, in a thouſand inſtances; in this great 
town particularly, building leaſes have been, and ars, pep 


the ground landlord has attempted to charge the mortgage: 
not in poſſeſſion, with the rent or covenants. This is a 7775 
argument againft the plaintiff, eſpecially where the caſe is lo 
0 ſo unjuſt, and unconſcionable. Numberleſs inconve- 
niences would ariſe, if ſuch a demand could be ſupported. Thc 
mortgagee never aſks whether the rent is paid ; he only looks to 


aſſigns. But, if the plaintiff is right, a mortgagee might be calls 
upon, years after ſuch re-aſſignment, for arrears or breache $ of 
covenant during the aftignment : The con ſequences eat be 
terrible. And all this ariſes from a mere flip in the attornc 
in making the conveyance ; for if he had made it an under- 
leaſe, by leaving a reverſion of a day in the mortgagor, th 


\ 
1 


landlord would have had no pretext to call upon the mortgage. 


(a) Ho 2 v. Hatch, ſupra, 174. . 
Thougl 
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Though no caſes have been cited at the bar which apply to the 
pr reſent queſtion, we have found two in Yernon, which I will 
tate, that it may not be ſuppoſed, aſter this judgment, that 
they were overlooked. —T he firſt is the caſe of Sparies v. 
Smith (5). A bill having been filed againſt the mortgagee of a 
term to compel him to r whether the leaſe had not been 
afſigned to him, and to perform the covenants, the court ſaid, 
that, as the defendant was only a mortgagee, and never had been 
in poſſeffion, they would not affiſt the plaintiff to charge him, 
or decree him to perform the covenants.— The other os] 1s that 
of Pilkington v. Shaller (c), which certainly cannot be ſupported; 
for the court, there, refuſed to relieve the mortgagee becauſe it 
was his own fault to take an ailignment of the whole term, and 
not an under-leaſe ; but that is a very common ground of relief in 
equity. .—Theſe caſes, therefore, leave the queſtion as it ſtood 
upon the argument at the bar; and, there being no ſolemn well 
conſidered deciſion, we mal reſort to 9 85 In leaſes, 
the leſſee, being a party to the original contract, continues 
always liable, notwithſtanding any aſſignment; the atlignee is 
oaly liable in reſpect of his poſſeffion of the thing. He bears the 
burthen while he enjoys the benefit, and no longer ; and, if the 
whole 1s not paſſed, if a day only is reſerved, he is not liable. 
To do juſtice between men, it is neceſſary to underſtand things 
2s they really are, and conſtrue inſtruments according to the in- 
tent of the parties. What is the effect of this inſtrument be- 
tween the parties? The leſſor is a ſtranger to it. He ſhall not 
be injured, but he is not entitled to any benefit under it. Can 
we thut our eyes and ſay it was an abſolute conveyance? It was 
a mere ſecurity ; and it was not, nor ever is, meant, that poſ- 
{:thon ſhould be taken till default of payment, and the money 
has been demanded. The legal forfeiture has only accrued fix 
months, and if the mortgagee had wanted poſſeſſion, he could 
not have entered via facti. He muſt have brought an ejectment. 
This was the underſtanding of the parties, and is not contrary 
to any rule of law. It was not an aff; gnment of all the mort- 
$3gor's eſtate, right, title, Sc. 

WiIIXESs, and ASHHURST, Juſtices, of the fame opinion. 
BUlLER, Jſtice, It was admitted at Nis Privs, that this was 
a new queſtion [1 J. I therefore could only form my opinion upon 


11) It a appears that, in ſact, in Pillingten | in poi Teiion; but it 13 probabie no defence 


V. 9 ) > £2 * ; 
aller, a leilor had recovered at law | had been made. 


und a mortgagee who had never been * 


55 7 - v7 7 if 2 

(5 Cauc, II. 1092. 2 Fern, 27 3+ 155 () Caung. 1410 1708. . 374. 

(x | 
general 


general principles, which I did in favour of the defendant, both 
from the juſtice of the caſe, and the conſtant form of pleading, 


ſaid that a leſſee for years is liable, without entry? Becauſe the 
rent is due by him in reſpect of the contract. But, an affignee 


aſſignee entered and was poſſeſſed, Beſides, Lord Holt does not ſiy 


I do not agree with Mr. Weod, that if even the aſſignment were 
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But, the point being new, I thought it fit to be brought before 
the court, for their deciſion. It has been argued, at the bar, on 
a ſuppoſed analogy to different caſes, The cafe of Bells 
v. Burbreck (a) makes rather againſt the plaintiff, Why is it there 


is only liable in reſpe& of the thing enjoyed; and, therefore 
the preſent caſe is more like that firſt put in that of Bellaſi v. 
Burbreck, viz. the caſe of a leſſee at will, who is only liable in 
reſpect of his occupation. The other authority mentioned on 
the part of the plaintiff is merely a dictum of Lord Holt, who was 
clearly miſtaken as to the form of pleading ; for I have looked 
into the precedents, and they always allege ©* virtute cujus” the 


that the aſſignee has the eſtate in him to a// purpoſes before 
entry, and I admit that, to many purpoſes, it paſſes by the deli- 
very of the deed. For the reaſons given by my Lord, I think 
there is a great difference between an abſolute and a conditional 
aſſignment, in the nature of the contract itſelf. In the one caſe 
the aſſignee has the ſubſtance ; in the other only a ſhadow. But 


abſolute, the action would lie, without poſſeffion. There is no 
inſtance. The diſtinction between a naked right, and the bene- 
ficial enjoyment, is founded in found reaſon; and there are autho- 
rities in Danvers's Abridgment, Title, Rent (C), where the court 
declared that the ground upon which aſfignees are made liable, is 
becauſe they have enjoyed the profits. I do not wonder that there 
are no old caſes on this queſtion; it is probably by means of the 
regiſter act, which enables ſtrangers to pry into other people's 
titles, that this mortgage has been diſcovered. But the queltion 
here being, whether mere nominal affignees with the naked 
right, or only ſubſtantial aſſignees in the actual enjoyment 
of the eſtate, ſhall be liable to this action, I think that only 
thoſe of the laſt deſcription are liable. 


The Pęſtea to be delivered to the defendant [1]. 


(a) Supra, p. 440. Note (a) | 2401's 3 484. 
[1] In N. 22. Geo. 3. a caſe was argued | that it will be proper to give 2 ſhort 
and determined in this court, which is ſo | of it in this place, The Hane Es 


- . * "Th d 
much connected with this cf Ecionand Jaques Walker v. Reeves, It was an action of co 
nent 


The 


1 
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vant for rent reſerved upon a leaſe, by an 


aflignee of the reverſion, againſt an aſſignee 
of the original leſſee. The defendant pleaded 
two different pleas. The. firft was demurred 
to. In the ſecond he ſtated, that, before the 
rent in queſtion became due, he afligned.a// 
the eſtate, till intereſt, and term of years 
which he then had to come in the premiſes, 
to one Riggs, (by virtue of which aſſignment 
Riogs entered, and was, and ſtill is, ed, 


hereof, c. To this plea the plaintiff re- 
| lied, that, at and after the time when the 
rent in queition became due, the defendant 
remained and continued n poſſeſſion of the 
premiſes, without this, that the ſaid Riggs, at 
any time before the rent became due, and 
in arrear, entered into the premiſes, and was . 


poſeſed thereof. The defendant. demurred to 
this replication, and ſhewed for cauſe, that 
the plaintiff had therein traverſed, and at- 
xmpted to put in iſſue, matter of law only, 
and not any matter traverſable or iſſuable. 
The caſe was argued, on Tueſday, the gth of 
November, by Bower, for the plaintiff, and 
Chambre for the defendant. Bower relied 
on the cafe of Eaton v. Jaques, and con- 
tended, that it followed from the doctrine 
of the court there, that, till a ſecond aſſignee 
enters and takes poſſeſſion, the firſt continues 
liable to the rent and covenants, 'Chamore 
ſad it was unneceſſary, and would be inde- 
cent, for him to controvert the.caſe of Eaton 
v. Jagues, but inſiſted that the determina- 
tion of that caſe turned principally upon the 
aſignment appearing to be a. mortgage and 
ſecurity for money, and not a ſubſtantial 
transfer of the property. That none of the 
reaſoning in that caſe was applicable to an 
abſelute aſſignment without entry, except 
the obſervation, that all the precedents aver 
atual entry and poſſeſſion. But he inſiſted 
that there were no inſtances of that averment 
having ever been traverſed ; that it was im- 
material, like the allegation of being there- 
unto requeſted”) in actions of afſumpfit, and 
many other averments as to time, place, Wc 
nich are not traverſable: He ſaid that, in 
both the caſes in J. ernon, cited by Lord Mans- 
feld in Eaton v. Faques, the court of Chan- 
chery took it for clear law, that covenant 
would lie againſt an aſſignee before entry; 
but that it was enough for him to ſhew that 


t 8 : . . 2 
ie defendant in this action was not liable: 


| 


66— 


* 


JT 
e Was not bound to prove that the laſt | 
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aſſignee was. As to this he cited the ſame paſ- 
ſage in Cote Littleton which Wood had done 
in Eaton v. Jaques, and alſo Liitl. & 289. and 
5 Co. 124. 6. to ſhew what intereſt paſſes to a 
leſſee before entry, and contended, that as 
large an intereſt muſt paſs from a leſſee to 
his aſſignee, or from one aſſignee to another, 
before entry, and therefore, in ſuch caſes, 
nothing more remained with the leſſee or 
meſne aſſignee, but a mere naked poſſeſſion, 
without any right, exactly as if he never had 
had any other right: That this was not 
ſuch a privity of e/ate as could ſupport an 
action of covenant ; and, when the aſſign- 

ent had been made, as in the caſe before 
the court, not by an original leſſee, but by 
a meſne aſſignee, it would follow, that, as 
he had no privity of contract with the leffor, 
no ground would remain to ſypport the 
action againſt him. Bower having ſaid, that 
if meſne aſſignees could, by fraudulent and 
ſecret aſſignments, diſcharge themſelves, and 


ſtill retain the poſſeſſion and enjoyment of 


the eſtate, it would be attended with great 
inconvenience to leſſors, Chambre anſwered, 
that if the ſecond aſſignment had been made 
fraudulently in this caſe, the fraud ſhould 
have been averred, as was done in a caſe in 
Vent. 329. 331 (Anon.). He alſo mentioned 
Lekeux v. Naſb, H. 18 Geo. 2. 2 Str. 1221. 


as another authority to ſhew that a fraud in 


the aſſignment cannot be taken advantage 
of unleſs it is pleaded.— The court took 
time to conſider, and on Friday, 16 Nov. 


Lord Mansfeld delivered their opinion. He 
ſaid, they did not enter into the merits of 


the firſt piea (and of which I have not taken 
any notice, both for that reaſon, and be- 


cauſe it was not at all applicable to the caſe 
in the text), for that they were unanimous in 


thinking that the replication to the /ecord 
was not good, unleſs it had gone farther, 
and charged the ſecond aſſignment to have 


been fraudulent. By the aſſignment, the 


title and poſſeſſory right paſſed, and the. 
aſſignee became poſſeſſed in law. As to ac- 
tual poſſeſſion, that muſt depend on the na- 
ture of the property, whether it can take 
place, It might be a waſte or unprofitable 
ground, as ſeemed to have been thecaſe here. 


(From the firſt plea it appeared to be ground 


meant to be built upon.) — This caſe was by 
no means like Eaton v. Jaques, for the aflign- 


ment there being a mortgage, from the nature 
3 
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either of the parties, that the mortgages 


Monday. 
13 Nov. 


By the true 
ge ornj 
of 20 Ges. 
cap. 37. ds 2. 
a ſheriff is not 
liable to be 
called upon 
to return 
proceſs unleſs 
within Ix [u- 
nar months 


after the ex- 


piration of 
his office, 
and the day 
on which he 
goes out of 
office 1s to be 
reckoned as 
part of the 
{ix months. 


of the tranſaction it was not an aſſignment to 


CASES IN 


this purpoſe; it was a mere ſecurity ; till the 
mortgagee called for his money, the mort- 
gagor was to be left in poſſeſſion, and to paß 
the intereſt ; and it was not underſtood by 


MICHAELMAS TERM 


tif, inſtead of replying that Rigg; did no 
take poſſeſſion, had iraverſed, by his repli. 
cation, the allegation of the plea, that the 
defendant had affigned all th; ate, title, 
intereſt, c. and upon iſſue being join-4, 
it had appeared on the trial, that the aſſigr. 


ſhould be liable for the rent. 

In point of fact, the laſt aſſignment in this 
caſe of Walker v. Reeves was only as a 
mortgage ſecurity, Therefore, if the plain- 


ment contained a proviſo of redemption, it 
ſhould ſeem that he would have been en. 
titled to a verdict, on the authority of Fa; 


Ya Fagues, 


The KING again} ADDERLEY. 


HIS was a rule to ſhew cauſe why a ſuper/edeas ſhoull 

not be granted upon an attachment iſſued againſt the 
defendant for not obeying a rule, to return a writ which had 
been directed to him when ſheriff of Warwickſhire. The fads 
of the caſe were; That the defendant went out of office on the 
12th of February laſt, at 4 o'clock in the afternoon, and was 
not ſerved with the rule in queſtion till the zoth of Ju fol- 
lowing. By 20 Geo. 2. cap. 37.4 2. It is enacted, * That no 
* ſheriff ſhall be liable to be called upon to make a return of 
any writ or proceſs, unleſs he be required ſo to do within /ix | 
* months after the expiration of his office, and a month in 
law is a lunar month, or twenty-eight days, unleſs otherwil: 
expreſſed (2). February, in this year, conſiſted of twenty-eight 
days, and therefore, if the day on which the office expired 
was to be reckoned in, to make up the fix months, the rule 
was ſerved a day too late, and the defendant was entitled to the 
protection of the ſtatute, _ 
On Tueſday the 7th of November, the caſe was by 
the Attorney General, and Wheeler, in ſupport of the role and by 
Dunning on the other ſide. 
Three queſtions were made, v2. 1. Whether the day of quit- 
ting the office ſhould be conſidered as included in the fix months, 
or excluded? 2. Whether the proceeding by attachment was net 
irregular, the defendant being no longer an officer of the cout, 
and whether the proceſs ought not to have been a defiringas* 
3. Whether the defendant, if not protected by the ſtatute, 3 mutt 
pay a fine equal to the whole debt, or whether he was not ch 


() 2 Dlack, Comm. 141, 


IN THE TWENTY-FIRST YEAR OF GEORGE Ui. 


titled to relief, upon equitable circumſtances to be laid before the 
court by affidavit. 


* 
1780. 


1. On the fr queſtion, "Pe court were, at firſt, of opinion, The Nane 


that the day on which the old ſheriff quits his office, 
be reckoned in the fix months; for there is no fraction of a day, 
and he might be called upon to act in the courſe of that day. 

2. As to the ſecond queſtion, it was argued, on the part of the 
defendant, that the ſame practice ought to obtain with regard 
to rules to return writs, and rules to bring in the body, and 


that, in the latter caſes, the proceeding againſt the old ſheriff 


is always by diſtringas. The maſter, however, on being re- 
ferred to by the court, certified, that a difference had always 
prevailed, and that, for not obeying a rule for returning a writ, 
the conſtant courſe is to proceed by attachment; and BuLLER, 


Juſtice, ſtated a reaſon for the diſtinction, for he obſerved, 


that the writ, in ſtrictneſs, ought to have been returned be- 
fore the old ſheriff was out of office, and therefore the con- 
tempt was actually committed Waile he was a ſervant of the 
court. 


3. With regard to the third Sean, * Lord Mantle ſaid 


he did not recolle& any inſtance where the court had exerciſed 


an equitable juriſdiction in ſuch a caſe as this, by enquiring in- 


to the actual damage ſuſtained by the default of the defendant, 


and compelling him to make ſatis faction only to that extent. 
The maſter, when referred to, ſaid he knew of no ſuch inſtance, 


but BuLLER, Juſtice, ſeemed to conſider, that, when the ſheriff 
ſhould come to purge the contempt, it would be competent for 


the court to moderate the puniſhment, and not impole a fine to 
the amount of the whole debt, though, in order to proportion it 
to the actual damages, he thought ay muſt be aſcertained by 
a jury, 5 
Lord MANSFIELD tho obſerved, that this queſtion was not 
then before the court; and AsnnvRsT, Tuftice, | having propoſed 
that the attachment 1 lie in the office for 10 Cans, with 
liberty for the defendant to apply, in the mean time, to have it (ct 
alide upon terms, a rule was pronounced to that effect 

Afterwards, on this day, Lord MANSFIELD — the 
cpinion of the court as follows. = 

Lord MansFIELD—We have altered our opinion on this 
Cal * BPO grounds which I will mention. The old ſherif, on 


ine 12th of February, turned over, by indenture, to his ſucceſſor. 
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\ , — Jong J 
The King 


againſ} 
ADDERLEY. 


be made for the eaſe of ſheriffs with regard to the return of 


_ writs, Cc. to the new ſheriff, was done by the defendant on the 


to the moſt favourable conſtruction of a ſtatute expreſſſy made 


280. e >, El. cap. 13. 


CASES in MICHAEL MAS TERM 
all un executed proceſs (a). The act, by its title, purports tg 
proceſs. We find, in the caſe of Bellaſis v. Heft. 7, reported by Lord 
Raymond (5), that it is laid down by the majority of the court, 
that where the computation is to be made from an act done (as 
from the ſight of a bill of exchange by the acceptor, which was 
the caſe there), the day when ſuch act was done is to be inctud- 
ed. Now, here, the act of quitting the office by turning over the 


12th of February. So, in the caſe of Norris v. the Hundred of 
Gautris, mentioned in Rolle's Abridgement (c), and reported in 
1 Brownlow (d), which was an action on the ſtatute of Hue and 
cry, the robbery was laid, and proved, to have been, on the gth 
day of October, 13 Fac. 1. and the writ was teſted the gth of 
October, 14 Fac. 1. and the words of the ſtatute of Eliz. (e 
being, That no perſon ſhall take any benefit, &c. except he 
«© or they. ſo robbed ſhall commence his or their ſuit or action 
% within one year next after ſuch robbery, &c.” , it was held, 
that the day when the robbery was committed, was to be in- 

cluded in the year, and that the action was brought too late; 
and judgment was arreſted after verdict. The words of the 
ſtatute of 20 Geo. 2. are the ſame as thoſe of 27 Elix., and this 
being a penal proceeding againſt the defendant, who is entitled 


for the eaſe of ſheriffs, we think the day of his leaving the 

.office is to be computed as part of the fix months, and therefor 

the rule to return the writ came too late. | 
The rule for a /uper/edeas made abſolute. 


- 64) 1 Brownl. 156. S. C. more fully . 
ported Hob. 139. | 


(a) 20 Gro. 2. cap. 37. f. 
(5) B. R. A. 9 Will. 3. 1 Ld. Raym. 


(c) 2 Roll. Abr. 520. wat 8. 59. 
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The KING againſt BARRAT 7. 


N 1 8 was a rule to 5 cauſe oy an information ſhould 
not be filed againſt the defendant, as one of the overſeers 
of the poor for the Nada of Stockbridge. The offence charged 
by the affidavits was, that, after the poor-rate had been ſigned 
by the pariſh-ofticers, and allowed by the juſtices, the detend- 
ant had altered it, by interlining an article of one Geary for a 
tenement 10 the borough. It n that Geary's landlord 
(fince, one of the members returned for the borough,) had been 
rated for this tenement for the two preceding years, and the 
proſecutor ſwore that he believed the alteration was made to 
ſerve election purpoſes. 

On the other fide, it appeared, that the defendant had the 


approbation of the juſtices, and he poſitively ſwore that he had 
not ated with any view to election purpoſes. It alſo appeared 
that there was no vacancy at the time ; that the rates are made 
at Stockbridge every month ; and that Geary's name had been 
inſerted in a ſubſequent rate, which was made previous to the 
election, and had been ſuffered to remain without any appeal. 

Lord MansF1teLD ſaid, that, in granting informations, the 
court always looked to the motive: That, the defendant had acted 
improperly, but with the ſanction of the magiſtrates' approbation, 
it was very natural for him to fall into ſuch a miſtake, and he 
denied poſitively having acted with any view to election pur- 
poles, which indeed the circumſtances ſhewed could not have 
been anſwered by what he had done: The crime, if any, was 
in the juſtices, and they ought to have been the objects of the 


uregular, the court would not diſcharge the rule with coſts. 
Dunning and Lee in ſupport of the ente==Thic Attorney Gene- 
ral, I} idmore, and Bur ton, for the defendant. 

The rule diſchar Zed. 


concurrence of the other pariſh- officers, and the permiſſion and 


application : However, as the condrct of the defendant was 
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1780. 


Monday 


13th Nov.. 
If a pariſh- 


. officer makes 
an alteration 
in apcor-rate, 
after it has 
been allowed 
by two jol- 
tices, but with 
the approba- 
tionofthe juſ- 
tices, he jhall 
not bepunith- 
ed by inform 
ation. 


An 
2 


— 
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Welueblay, HawKkiN 5 againſt MAGN ALL. 
15th Nov. 


The keeper 
of a priſoner 


cannot be 
bail. 


on — 


2 


O WER oppoſed one of the bail in this cauſe, on the ground 

of his being the Keeper of the Poultry Compter. Bull. 
in, on the other fide, contended, that the rule prohibiting off. 
cers from becoming bail, extends only to thoſe of the court 
where the action is brought; but BuII ER, Fuftice, ſaid, there 
was no ſuch diſtinction: and, though Bower was afterwards in- 
ſtructed to wave the objection, the court declared they muſt 


a on 


we -t 


reject the bail, to preſerve the uniformity of practice [1]. 


[1] By the rules and orders of B. R. M. 
1654.4 1. © It is ordered that, for the pre- 
«© vention of maintenance and brocage, no at- 

cc forney be leſſee in an ejectment, nor bail for 

«« a defendant, in this court, in any action.“ 

There is alſo a ſimilar rule in the ſame 
words among thoſe of C. B. of the ſame 


term, & 1.—In aicaſe of Boulogne v. F autrin, 


B. R. T. 18 Geo. 3. the clerk to the de- 
fendant's attorney was tendered as bail, and 
objected to, by Dauglas of counſel for the 
plaintiff, as being within the, reaſon, though 
not the words, of the foregoing rule, and the 


court being of that opinion, he was re- 


Jjected.— But if a perſon, who by the rules of 


the court is not permitted to become bail, 


ſhall be put into the bail:piece, and not ex- 


Wedneſday, 


15th Nov. 


It is not ſuf- 

ficient for the 
plaintif, inan 
affidavit to 


-cepted to, the plaintiff cannot take an aſſign- 


N Thurſday, the gth of November, Mingay had obtained 
a rule to ſhew cauſe why the defendant ſhould not be dis- 


ment of the bail- bond, and proceed upon it, 


termined in B. R. E. 22 Geo. 3. Sat. 2 
conſidering the bail- piece as a mere nullity, 


that the aſſignment was irregular, for that 


Cor x, and another, againſt Cooks. 


as if no bail had been put in. This was de. 


Apr. in a caſe of Thomſon v. Roubell,—The 
attorney for the defendant was one of his 
bail. The plaintiff did not except, but, 


took an aſſignment of the bail-bond, and 
brought an action upon it. Mingay moved 
to ſtay the proceedings, and 'the court held 


the bail-piece was not void; the attorney, 
although he ought not to have been ball, 
and was' puniſhable by the court, being lia- 
ble to the plaintiff, who, by.not objecting, 
had accepted his ſecurity. Bower for the 
Plaintiff. | 


charged, on filing common bail, on the ground that the affi- 
davit on which he had been arreſted, did not ſtate the nature of 


hold to bail, 
to ſwear that 


=> Lone the demand with ſufficient certainty. The words were, That 
debted to him the defendant was indebted to the plaintiffs in 200 J. up! 
in ſo much 8 — | 

upcm promiſes, * prom fe 75 | 


Bower, this day, ſhewed cauſe, and ſaid that all the ſtatute (a) 
had been conſtrued (in the different caſes) to require, Was that 


(a) 12 Geo. 1. cap..29, 52. 


Wo | the 
5 3 


= 
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the fact of the debt being due ſhould be ſtated with certainty, 
not argumentatively, and by reference to evidence. That, in 
this particular caſe, the circumſtances were long and com plicated, 
(the action being a ſpecial afſumpfſit on an undertaking relative to 
the ſale of a chance in the IJriſb Lottery) and it would have been 
impoſſible to ſet forth the ground of the demand without ſtating 
the whole ſubſtance of the declaration. He admitted that the 
original affidavit could not now be amended, nor its defects ſup- 
plied by a ſupplementary one. 9 | 8 
The court were of opinion that the affidavit was too general, 
but would not allow the defendant the coſts of the application, 
| which Mingay had moved for. 
5 5 | The rule made abſolute, 


Lowry, and another, again/} BourDIEv. 
1 -Eaft India-man, 26,000/. for which he had given them 


underwritten by the defendant and others, which was in the fol- 


( 


and immediately following her arrival at Canton in China, va- 
lued at 26,000/7. being the amount of captain Patrick Lawſon's 


December, 1775 ; and, in caſe of loſs, no other proof of inte- 
reſt to be required than the exhibition of the ſaid bond: War- 
ranted free from average, and without benefit of ſalvage to the 


arrived ſafe with his privilege (as it is called), or adventure, in Lon- 


having happened. The receipt of the premium was acknow- 


THE plaintiffs had lent to Lauſon, captain of the Holland 


a common bond, in the penal ſum of 52, ooo. While he was 
with his ſhip at China, the plaintiffs got a policy of inſurance 


lowing terms: At and from China to London, beginning the 
© adventure, upon the goods from the loading thereof on board the 
* {aid ſhip at Canton in China, &c, upon the ſaid ſhip, &c. from 


common bond, payable to the parties as ſhall be deſcribed on 
the back of this policy; and it bears date the 16th day of 


* inſurer.” At the head of the ſubſcriptions was written, On a 
bond as above expreſſed.” Captain Lawſon ſailed from China, and 


din, on the 1ſt of July, 1777, none of the events inſured againſt 


ledged on the back of the policy. In 1780, the inſured brought 
this action for a return of the premium, on the ground that, 
the policy being without intereſt, the contract was void. The 
7 cauſe 


45¹ 


ooo. 


— 

Cors 
againſt 
Cook. 


Saturday, 


18th Nov. 


An inſurance 
being made 
without in- 
tereſt, and 
the premium 
paid, the in- 
ſured ſhall 


IC! 


back the pre- 
mium after 
the ſhip has 
arrived ſafe. 
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been paid before the riſk commenced. 


| tiff had an inſureable intereſt. That, though this was, in form, 
If there was no inſureable intereſt, yet, as the plaintiffs paid the 
money with their eyes open, and not under any miſtake of the 
them and the underwriters, the only proof of intereſt that ſhould 


as they moſt undoubtedly would have called upon the defendant 


It may be ſaid that, in caſe of a loſs, the law would not have | 
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cauſe came on before Lord MansF1ELD, at Guildball, at the 
Sittings after laſt Trinity Term, when his Lordſhip was of opi- 
nion that the policy was a gaming policy, prohibited by the 
ſtatute of 19 Geo. 2. cap. 37. and both parties equally guilty of 
a breach of the law; that the rule, therefore, of melior e condi. 
£10 poſſi dentis was applicable to the caſe, and the plaintiffs could 
not recover the premium. A verdict was accordingly found for 
the defendant, agreeably to his lordſhip's direction; but, the next 
morning, he expreſſed a doubt as to the propriety of his opinion, 
becauſe the money had been paid upon an executory agreement 
which could never have been completed ; and, the firſt day of 
this termin, Bearcrof? obtained a rule to ſhew cauſe why a new 
trial ſhould not be granted. He inſiſted, that the contract was to 
be conſidered as executory in its nature, the premium having 


This day, cauſe was — by the Actorney General, Dowd, 
ang Dunning. 
They contended, that, in unh and ſubſtantially, the plain- 


a policy on the ſhip and goods, yet the bond was ſtated, in the 
very body of the policy itſelf, as the real intereſt of the inſured, 


law ; as they expreſſly ſtipulated that the bond ſhould be, between 


be required, or, in other words, that it ſhould paſs for intereſt, 
as between them, whether the law confidered it as ſuch or not; 


if the ſhip had been loſt; the court will not aſſiſt them in reco- 
vering the premium, although paid upon an illegal conſideration. 


compelled the underwriters to pay: That may be true; but it 
would have been diſhonourable in them to refuſe, and the prin- 
ciple in ſuch caſes is, that the court ought to remain neutral. It | 
the underwriters had, in fact, paid, the court would not have Bf 
afhſted them in recovering back their money, in an action for I 
money had and received. Many caſes of the ſame fort were 
mentioned by Lord MANSF1ELD at the trial, where money, the 
payment of which could not have been compelled by law, 
having been actually and voluntarily paid, it cannot be recovered 
back in an action; as for inſtance, money paid by an infant, or 
on ſime- contracts for the price of ſtocks, As to the payment of 

| the 
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the premium, though there is a receipt for it on the policy, yet 
it is well known that, in point of fact, it is never paid, at the 
time of underwriting, but remains an article in the current 
account between the broker and the underwriter. 
Bearcroft, on the other ſide, argued, that, as the plaintiffs 
could not have recovered for the loſs, and had made the inſurance 
under a miſtake of the law, not with an intention to act againſt 
it, they ought to recover back the premium, as paid without any 
conſideration. It happens every day that the premium is reco- 


law, if no fraud or illegal intention appears. The parties here 
were guilty of a blunder, and nothing more. If they had in- 
tended a fraud upon the ſtatute, they would not have ſtated the 
nature of their ſuppoſed intereſt in the very policy itſelf. There 
are caſes where even on a policy clearly illegal the premium has 
been decreed to be paid back, in a court of equity. In Villing- 
ham v. Thornborough (a), upon a bill brought to be relieved 
againſt an illegal policy, the court made it a condition that the 


give relief, even in caſes of groſs fraud, without ordering what 
is really due on either fide to be paid, that rale will apply, and 
ought to govern, in the preſent caſe, for this court has often ſaid, 
that mercantile queſtions ought to be decided in the courts of 
law according to equitable principles. 

Lord Mans#IELD,—lt i 1s certainly true, in many inſtances, 
that firſt thoughts are beſt. I am now very much inclined to 
my firſt opinion. There are two ſorts of policies of inſurance ; 
mercantile and gaming policies. The firſt fort are contracts of 
indemnity, and of indemnity only; and from that principle a 
great variety of deciſions and conſequences have followed. The 
ſecond fort may be the ſame in form, but in them there is no 
contract of indemnity, becauſe there is no intereſt upon which a 
loſs can accrue, They are mere games of hazard; like the caſt 
of a die. In the preſent caſe, the nature of the inſurance is known 
d both parties. The plaintiffs ſay, We mean to game; but 
= © ve give our reaſon for it; Captain Lauſon owes us a ſum of 
_ money, and we want 0 be ſecure in caſe he ſhould not be in 
a ſituation to pay us. It was a hedge. But they had no 


CC 


8 
Br 
75 


(a) Canc. II. 1690. Prec. in Chanc 20 
5 2 — paid 


vered back when it has been paid upon a miſtake in point of 


plaintiff ſhould return the Premium. If it is ſaid, that the reaſon 
of that deciſion was, that it is a rule in courts of equity never to 


intereſt; le if the ſhip had been loſt, ad the underwriters had 
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Lowry 


againſt . 
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paid; ſtill the plaintiffs would have been entitled to recover the 
amount of the bond from Lawſon. This then is a gaming 
policy; and againſt an act of parliament ; and therefore it 18 5 
that the court will not interfere to aſſiſt either party: according 
to the well known rule, that, in pars delicto, Se. Not that the 

defendant's right is better than that of the plaintiffs, bur | 
they muſt 5 their remedy from pure fountains, I have re- 
turned to my old opinion; 3 Sometimes you miſs the mark, by 

taking too long an aim. 


ginning, and the infured could not have recovered from the 


_ diſcloſed; and they thought there was an intereſt. This was a mil- 
take, but it is a new point of law. The caſe cited from Precegents | 


_ ought to refund the premium. 
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WiLLEs, Tuſtice, —I ſhall make 'no leg for differing 
from the reſt of the court, in a caſe where ſuch great abilities 
have entertained two different opinions. The premium has been 
paid, and yet no riſk run; for the policy was void from the be- 


underwriters if the ſhip had been loſt. But 1 cannot think it a 
gaming policy. It does not appear to me that the parties had any 
idea they were entering into an illegal contract. The whole was | 


in Chancery is not perhaps decifive, but it goes a great way; and 
it would be very hard that a party ſhould loſe what he has paid 
under a mere miſtake. I think in conſcience the defendant | 


ASHHURST, Fuftice,—I am clear that there ought not to be 

a new trial. A policy of inſurance ought to be a mere contract 
of indemnity, and nothing more; but here the money might | 
have been paid twice; which ſhews deciſively that this was a | 
gaming 2 
avaht not to recover. gn di no 5 on the part of te ; 
underwriters, nor any miſtake in matter of faf. If the law 
was miſtaken, the rule applies, that zgnorantia juris non excuſat. | 
This was a mere gaming policy, without intereſt. There is a z 
ſound diſtinction between contracts executed and executory, and I 
if an action is brought with a view to reſcind a contract, you 

uit: do it while the contract continues executory, and then it 

can only be done on the terms of reſtoring the other party to his ; 

original ſituation. There was a caſe of Malter v. Chapman ſome 
years ago in this court, where a ſum of money had been paid 1 

order to procure a place in the Cuſtoms. The place had not been 


3M 


-precured, and the party Who had paid the Money having — E 


wr. 


„ 


his action. to recover it back; 
ver, becauſe the contract remained executory. So, if the plain- 
tiffs in the preſent caſe had brought their action before the riſk 


defendant), had been completely run. 
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it was held, that he ſhould reco- 


was over, and the voyage finiſhed, they might have had a ground 
for their demand ; but they waited till the riſk, (ſuch as it was, 
not indeed founded in law, but reſting on the honour of the 


It makes no, difference 
whether: the premium was paid before the voyage, or after it. 


1 The rule diſcharged. 
Lord MANSFIELD ſaid, he deſired it might not be underſtood 


that the court held, that, in all caſes where money has been 


paid on an illegal conſideration, it cannot be recovered back. 
That in caſes of oppreſſion, when paid, for inſtance, to a cre- 


ditor to induce him to ſign a bankrupt's certificate, or upon an 


uſurious contract, it may be recovered, for, in ſuch caſes the 
parties are not in pies delicto (a). 


(a) Vide vs, Jones v. Bar as, 7. 21 Geo. I. 


BROWN againſt RIVERS. 


as payee of a promiſſory note, drawn by the defendant, 


for 457. bearing date the 1ſt of November, 1777, and payable 
to the plaintiff, or his order, twelve months after date, The 


plaintiff had pledged this note with one Crowe for 20/. In Ne- 
vember, 1777, the plaintiff was arreſted and impriſoned, and, 
in June, 1778, was diſcharged under the inſolvent act of 18 


Geo. 2. cap. 52. This note was not inſerted in the ſchedule of his 
effects delivered in at the time of his diſcharge (2). There was an 


indorſement on it by the plaintiff i in favour of Crowe, and ſome 


diſpute aroſe between the counſel, whether this indorſement was 


made prior or ſubſequent to the impriſonment, but it was ad- 


mitted that the note had been pledged before the impriſonment. 
The declaration ſtated the inſolvency of the plaintiff, his diſ- 
charge, and that the note not being paid when it became due, 
he had, after his diſcharge, redeemed it from Crowe. The 


H Is was an action of afſump/it brought by the plaintiff 
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1780. 
— 
LowRY 
againſt 


Bob abr: u. 


Saturday, 

18 ch Nov. 
If a perſon 
who nas been 

1h A ro 
diſchargeà by 


an inſolvent 


act brings an 


actlon, and 
recovers, on a 
promiſſory 
note made 
payable to 


him before 
his impriſon- 


ment, but 
not due till 


after his dil- 


caar Ze, and 
W.. 11 [C11 WAS 
NOt inſerted 
in his ſche⸗ 
dule, he ſhall 
hold the mo— 
ney as a trul- 
tee for his 


A * 
4 y 2 
ALI, * 


cauſe was tried before Lord MANSFIELD, at the Sittings after 


(a) 18 Geo. 2. Cap 522 5 12. 


laſt 
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Brown 
againſt 

* Rivers. 


balance. Parties having different portions of intereſt in a note, 


Tueſday, 
21ſt Nov. 


Upon an ele- 
gt the ſheriff 
1s not bound 
to deliver a 
moietyofeach 
particular te- 
nement and 
farm, but 
on y certain 
tenements, 
Ec. making 
FT): le * 
moiety of the 
whole, 


laſt T/ Finity Term, ind; a verdict found: for the plaintiff, with & - 
to ſhew cauſe why the verdict ſhould not be ſet aſide, and a non. 


defendant. 


the balance beyond the 20 J. 


whole, and pay over, what exceeds the ſum he has advanced 


DEN, Leſſee of TAYLOR, againſ The Earl of 


Ass IN MICHABLMAS TERM 


mages to the full amount of the note. 
On Mednęſday, the 8th of November, Morgan obtained a rule 


ſuit entered ; and, this day, the caſe was argued, by the Attorney 
General for the plaintiff, and Dann, and rn for the 


On the part of the defendant, it was contended, that, by the 
operation of the ſtatute, F 14. this note became veſted in the 
clerk of the peace, and, by his aſſignment, in the affignees ; that 
the plaintiff had no longer any intereit in it, and could not 
maintain the ation. 
On the other ſide, it was ſaid, that the phintiff had an intereſt 
in the note, to the amount of the 20 J. and the action could not be 
ſplit. He could not ſue for that ſum, and the aſſignees for the 


cannot bring ſeparate actions. The plaintiff was entitled to re- 
cover the whole, but would be a truſtee for his creditors as to 


Lord MANSFIELD, —As between the plaintiff and de- 
fendant there can be no doubt. The plaintiff muſt recover the 


ſince his diſcharge, to his aflignees, = 
- The rule diſcharged, 


ABINGDON. 


HE leſſor of the plaintiff having recovered a judgment | 
againſt the defendant, ſued out an e/egit of his lands in 
the county of Berks, upon which an inquiſition was taken, and 
returned by the ſheriff; and this ejectment was brought to I 
obtain poſſeſſion under the elegit. The cauſe came on for trial | 
before PERRYN, Baron, at the ſummer aſſizes for Berkſhire, on 
Tueſday, the 2 5th of July, 1780, and the inquifition being pro- 3 
duced, it appeared, that it mentioned by name all the different 
farms and tenements of which the defendant's eſtate in the | 
county conſiſted, with their value, the number of acres in each, 


be the ſame more or leſs, the tenants' names, yearly pa ©1| 
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beſides reprizes, and the clear yearly amonnt of the whole; and 
then, repeating the names of a certain number of them, their 
number of acres more or leſs, and yearly amount, it found that 
thoſe particular farms and tenements were a true and equal moiety 
of all the ſaid lands and premiſes of the defendant in the county, 
„ which moiety of the ſaid lands and premiſes, I, the ſaid ſhe- 


« riff, on the day of taking this .inquifition, have cauſed to be 
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1780. 
—— 
Dex 


againſt 


LordABiINnG. 


«DOR. 


delivered to the leſſor of the plaintiff, by the price and extent 


« aforeſaid, &c.” Upon the production of this inquiſition, 
Cowper, on the part of the defendant, objected, that the elegit 
had not been duly executed, and that the inquiſition was void on 


the face of it, for that a moiety of each farm ought to have been 


extended and delivered to the leſſor of the plaintiff, and not a 
certain number of diſtinct farms, amounting, in value, to a moiety 


of the whole. This objection being ſtated, and a paſſage in 
Gilbert's Evidence (a), taken from Ventris (6), cited in ſupport of 


it, the Judge, and counſel on both ſides, agreed that a caſe ſhould 
be ſaved, ſetting forth the inquiſition, in order to take the opi- 


nion of the court; ſubject to which opinion a verdict was found 
for the plaintiff. 


Two days afterwards, a ſimilar cauſe, between the ſame parties, 


came on, before BuLLER, Fuftice, at Oxford, and a caſe was alſo 


ſaved in that cauſe, which was to abide the deciſion of the court 
on the former. 


This day the queſtion was argued, by 3 the plain- 


tiff, and Cowper for the defendant. 
Baldwin contended, That the method in which the writ 


had been executed, and the inquiſition taken, was entirely con- 


ſonant to the ſtatute of 13 Edw. 1. Hat. 1. cap. 18. by which the 
proceſs by elegit was introduced. The words of the ſtatute are, 


„The ſheriff ſhall deliver to (the plaintiff) all the chattels of 


the debtor (fave only his oxen, and beaſts of his plough) and 
* the one ha if of his land, until the debt be levied, upon a rea- 
* ſonable price or extent: There is nothing in theie words 
that imports-that the moiety of each farm or field; is to be extended. 
Their natural ſenſe is, that a moiety in value ſhall be delivered. 
The words of the writ purſue exactly thoſe of the ſtatute; and 

all the precedents in the books of practice, from Raſtall to Lilly, 
reſemble the inquiſition in the preſent caſe (c). In ſome in- 
ſtances they do not even mention the particular lands, In 


(a) 54. 5 (c) Raft. 262. Clift. 877. 883. Toronſb. 
'6) 1 Tent. 259. Judgments 1. 17. 33. Lilly 574. 
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1780. Brooke's Abridgement, Title Elegit (a), it is expreſſly laid down, 


2 chat, if elegit iſſue againſt one who hath two manors, the ſheriff 
2 * may deliver one of the manors io the plaintiff, in the name of 
14 1 


LordAzino- © a moiety of the whole, and is not bound to deliver a moiety of 
Don. each manor; and ſo of two acres ; and this ſeems to be when 

« theyare of equal value. The only caſe to be found, which ſeems 

to warrant the doctrine contended for on the part of the defendant, 

is that of Lord Stamford v. Nedbam, in Levinz (6). The report of 

that caſe by Levinz is very ſhort and imperfect, but it ſeems to 

be the ſame which is reported under a different name, wiz, 

Lord Stamford v. Hobart, in Siderfin (c); for that is mentioned 

as of the ſame year and term; and, by that account of the caſe, 

it appears, that the only queſtion was upon a ſuggeſtion that there 

had been a falſe return made to the elegit, and on the manner in 

which the defendant could get rid of it. It is true, that, in a 

variety of caſes, it is laid down, that, upon an elegit, the ſheriff 

muſt ſet out the moiety delivered, by metes and bounds. Thus 

in Pullen v. Birꝶbeal, reported in Carthew (d), Lord Holt ſays, 

If, upon an elegit, the ſheriff delivereth a moiety of a houſe 

« without metes and bounds, ſuch return is ill.” In that ſup— 

poſed caſe, as there are not two houſes of equal value, certain 

parts or rooms, equal in value to a moiety, muſt. be ſet out; 

but the reaſon given by Holt, viz. that the return is ill for 

the uncertainty, ſhews that the only object of the metes and bounds 

3 | is to aſcertain and diſtinguiſh the parts extended and delivered in 
= | execution. There is a caſe in Hutton (e), to the ſame purpoſe. 
But there is no deciſion, nor di#um, except the caſe in Levinz, 
which authorizes the opinion that a moiety of each particular 
field, or farm, muſt be extended. The great inconvenience 
which would attend ſuch a method of executing the writ is ex- 
tremely obvious. 1 
Cowfper relied on the caſe in Levinz, as directly in point ; and 
inſiſted, that the plain interpretation of the words of the ſtatute 
were in his favour. 
Lord MANSFIELD having aſked him what he aid to the 

Þ | precedents, he anſwered, that he conceived they were no autho- 
| = rity [1]; and, beſides, that they differed from one another. 


[I] In the caſe of Buckley v. Rice Thomas, 5 the proper form of declaring i in an action for 

upon a demurrer, an entry in the old book of | a falſe return, under 23 H. 6. cape 15. Plor Ld, 

| entries is cited, and relied on, by Brooke | 118, 126. 129. 
1 | Ch. J. and Saunders J. as an authority to ſhew 


| Le) Pl. 14. 12 Ed. 4. 2. % B. R. H. 16 & 17. Car. 2. 1 Sid. 259. 
P77 f) P .* Carth. 453. 
260. | % 16. | 


Lord 
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Lord MaxsPIETD—Mr. Baldwin, you need not reply: The 1780. 
reaſon of the thing is ſtrongly with the practice, ind 1 your . NC 
favour. ori 
 BULLER, Fuſtice, There are many other caſes, beſides what n 
have been cited, which ſhew that the inquiſition and return are bon. 


good, although ſeparate lands have been extended, provided it 
does not appear that they amount in value to more than a moiety 
of the whole; 1 Salk. 563. 1 Sid. gr. Cre. Car. 319. Mr. 
Cooper s argument goes not only to every farm, but to every 
cloſe and field. In ſhort, the writ could not be executed accor- 
ding to his idea, but by delivering an undivided moiety. Yet 
moſt clearly that is not the meaning of the ſtatute, for it is 
agreed the moiety extended muſt be ſet out by metes and 
bounds [1]. I take the meaning to be, a moiety in value; which 
is aſcertained by the jury. 
The Paſtea to be delivered to the plaintiff, 


[1] L'execution per force d'un Py to by Gilbert, was not cited upon the argu- 
« ſerra fait del moyety per metas et boundas, ment. There was no deciſion in that caſe, the 
« & nemi, per mie per tout. Dalt. Serif. court differing in opinion; and the only queſ- 
135: Cites 31 MY but I can find no ſuch | tion was, whether the return could be quaſhed 
paſſage in the Book of Ae. The caſe in | upon motion, it not appearing that poſſeſſion 
Vent. 259, (ſupra 457 (6)) which is referred | had been delivered by metes and bounds, 


TJEFFERY againſt WHITE. 

. | Tueſday, 
| > © --- 21ſt Now, 
RESPASS for taking cattle, Plea, That they were 1er i; 


taken damage feaſant; Replication, a right of common; | hap Sag 
Rejoinder, ſtating, by way of inducement, part of a private act of ment or re- 


"eard; and 4 
parliament for incloſing the common, and an allotment, by the 3 N 


commiſſioners, of the locus in quo to the defendant, and tra- although the 


arty was not 
verſing the right of common; Oyer prayed of the act, and eee 


granted; The whole act ſet forth; and then, Demurrer to the a 87 5 
goinder; and cauſe aſſigned, that it was not ſhown by the re- be thereby 


28 ; | titled. 
jinder that the allotment had been made according to the fate e 


3 | ment as part 
Bower for the plaintiff— Lawrence for the defendant. of his adver- 


For the defendant it was argued, That a party is not entitled a Af ro 
to yer of acts of parliament, and that it cannot be granted, 
becauſe they are not in the power of the court; and, for a fimilar 
aon, the party who relies upon them, cannot make profert, 
becauſe he has them not to produce. That the Plaintiff og to 
| ave 


lirections of the act as ſet forth; Joinder in demurrer. whole inſtru- 
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1780. have pleaded the record of the act, in a ſurrejoinder, and thereby 
EY have given the defendant an opportunity to take iſſue upon it. 


) f That by the plaintiff's ſetting it forth upon the oyer, and then de- 


Ware. - murring, the defendant was precluded from that advantage, and the 


plaintiff enabled to ſtate it in whatever manner he pleaſed. That 
the court, therefore, ought to conſider the oyer and recital of the 
act, as a mere nullity; and that, upon what appeared in the defend- 
ant's rejoinder, the allotment was egal, and therefore the de- 
fence was ſufficient. 
Bower admitted that oyer could not be compelled of an act of 
parliament, but inſiſted that, as it had been in fact granted, the 
party who had demanded it was entitled to conſider the whole of 
what was ſet forth as making part of his adverſary] s plea. For this 


he cited, 6 Mod. 27. 1 Saund. 316, 317. and other authorities. 
Judgment! for the plaintiff 


Goodrrour, Les of HARE widow, again 
Caros and others. 


Wedneſday, 

22d Nov. : 

An eſtate be- HIS was an ejectment brought to recover the poſſeſſion 
ing conveyed | . | . | | 

5 of certain lands in the county of Kent. Upon the trial, 


age ſettle- the jury found a ſpecial verdict, which ſet forth (as far as is 


rag _ material to be ſtated) as follows : 


uſe of the ſet- That Lord Bo/:ngbroke was ſeiſed in 7 IR {inter alia) of the 
premiſes mentioned in the declaration : That, by indenture bear- 


tlor fer life, 


with remain- 


cers over, ing date the 7th of September, 1757, reciting {inter alia an 


and with a 


power to the intended marriage between him and Lady Diana Spencer, in con- 


ſettlor, with 
the conſent 


voke all the Probe and Lord Guildford, parties thereto, that, in fix months 


ſercement, After the ſolemnization of the marriage, he would convey to the Þ 


and the ſet- uſſt of J. S. and V. B. allo parties thereto, certain manors, 3 


tlor having 


granted an lands, Sc. therein mentioned, for 99 years, for the purpoſe of ; 
bare ſor 3 raiſing a certain yearly ſum for the ſeparate uſe of Lady Diana, 1 


OTH life, 1 


the tettled | during her and Lord Bolingbroke's joint lives, remainder to the : 


eſtate, a re- 
vocation fub- uſe of Lord Bolingbroke for his life, without impeachment off 
e : waſte, remainder, after his death, to truſtees, for 500 years, : 


all the 1ſes, 


by! him, with the conſent of the truſtees, mall! not affect the eſtate granted far TTY - dal cute 26 


not nece.lary to take advantage, by ejectment, of a clauſe in a leaſe to re-enter for non-p 
2 At. 


ſideration of ſuch intended marriage, and for other conſiderations 
of the truſ- therein mentioned, his Lordſhip covenanted with Lord Pen- 43 
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FA 
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thoull 
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without impeachment of waſte, to the uſe and intent that Lady 
Diana ſhould take and enjoy a certain yearly rent, during her 
life, for her jointure, and upon other truſts; remainder, after 


the determination of ſuch term, to the firſt and other ſons of 


the marriage, in ſtrict ſettlement, with remainders over; That 


the premiſes in queſtion were part of thoſe contained in the ſaid 


indenture; That, in the ſame month of September, 1757, the 
marriage took effect; That, by indentures of leaſe and releaſe, 
of the 3d and 4th of November, 1 765, in purſuance of the inden- 
ture of 1757, and in performance of the covenants therein con- 
tained, Lord Bolingbroke conveyed to the ſaid Lord Pembroke 
and Lord Guzi/dford, the premiles in the deed of 1757 contained, 

upon the ſame truſts, and for the ſame uſes, as were in the ſaid 


deed mentioned, with a power to Lord Bolingbroke, during his 
life, and the truſtees during the minority of the children of the 
marriage, to grant leaſes for three lives, or for thirty-one years, 


¶ ſabject to certain reſtrictions, and ſolemnities particularly ſet forth }; 
That, in the ſaid releaſe of the 4th of November, 1765, was 
contained a proviſo of the tenor following, vis. * That if at any 
« time during the life of the ſaid Lord Bolingbroke it ſhould be 
thought convenient by him, and the truſtees, or the ſurvivors, 
or ſurvivor, and the heirs of ſuch ſurvivor, to ſell, diſpoſe of, 


or exchange, all, or any part of the ſaid ſettled eſtates, and lay 


66 


out the money ariſing therefrom in the purchaſe of others, to be 
« ſettled to the ſame uſes, it ſhould be lawful for Lord Boling- 
« broke, notwithſtanding the ſaid uſes and limitations, with the 
* conſent of the truſtees, by any deed or deeds, with or without 
power of revocation, to be ſealed and delivered by him, and the 
e truſtees, in the preſence of two or more witneſſes, to revoke, 
<6 


determine, annul, and make void, all and every the uſes, eſtates, 
truſts, and limitations, powers, proviſoes, authorities, and agree- 


ments, therein before limited, declared, created, and contained, of 


and concerning the premiſes ſo to be ſold, diſpoſed of, orexchan- 
* ged, and by the ſame, or any other deed or writing, to be ſcaled, 
* and with ſuch conſent as aforeſaid, to limit the ſame premiſes, 


or any of them, whereof the uſes ſhould be ſo revoked, to the 


* bation of Lord Bolingbroke, ſignified by a deed under his hand 
and ſeal, ſhoula abſolutely ſell and convey the ſame to any pur- 
© chaſor, or purchaſors, his or their heirs, executors, or admi- 


niſtrators, or ſhould limit any ſuch new uſes, or truſts of the 
* lame, as ſhould be requiſite for effecting tuch avs diſpolition, 
6 B or 


ſaid truſtees, upon truſt, that they, with the conſent and appro- 
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of exchange, and that, on payment of the purchaſe-money, It 


CASES IN MICHAELMAS TERM 


% ſhould be lawful for the truſtees to ſign receipts for the ſame, {c 
e which ſhould be ſufficient diſcharges to the purchaſor, or pur. il 
&« chaſors, and that when any of the ſaid premiſes ſhould be ſold, iu 
ee for a valuable conſideration in money, and ſuch receipts ſhould. ar 
& be given, and alſo when any of them ſhould be ſold, diſpoſed of, m 
*© or exchanged for, or in lieu of any other manors, Sc. and the Pe 
e fee ſimple of ſuch laſt mentioned manors ſhould be veſted in the in 
« faid truſtees, all and every the premiſes, fo ſold, diſpoſed of, ot 50 
cc conveyed j in exchange, ſhould be, and remain for ever, thence. #þ 
« forth freed, and abſolutely diſcharged from all the uſes, eſtates, al 
ce truſts, declarations, powers, proviſoes, and agreements, in andby Wl 
6 the ſaid indenture of releaſe limited and declared concerning the Wil of 
“ ſame, and then, and from thenceforth, theſe preſents, and the dr 
grant and releaſe herein before contained, and hereby made, ſhall aC 
«© be and inure, as toſo much of the ſame premiſes as ſhall be ſo re- by 
« ſpectively ſold, diſpoſed of, or conveyedin exchange, to the only lin 
A uſe or behoof of ſuch purchaſor or purchaſors, or of ſuch other {1 
« perſon or perſons to whom the ſame ſhall be reſpectively ſold, m 
% diſpoſed of, or conveyed, and of his, her, or their heirs and dit 
* afligns, ſubjed only to ſuch leaſes, as before ſuch ſale or exchange Tel 
fall have been made thereof, purſuant to the powers herein before | [1 
contained; That, on the 24th of July, 1770, by an indenture 06 
between Lord Bolingbroꝶe and Margaret Hare, widow, (the leſ- det 
ſor of the plaintiff), reciting that his Lordſhip had executed a po 
bond to the leſſor of the plaintiff, conditioned for the payment co 
of an annuity of 500 J. during his life, by quarterly payments, ett 
and that he had agreed to ſecure the ſaid annuity upon certain col 
eſtates, and that they ſhould be conveyed to her for that pur- WW 
_ Poſe, it was witneſſed that, in purſuance of ſuch agreement, and Wi 
in conſideration of 30007. paid to him, for the purchaſe of the Wi pre 
faid annuity, he granted, bargained, ſold, and demiſed, to the ua 
ſaid Margaret Hare {inter alia) certain eſtates, at Beckenham, | ver 
in Kent, which eſtates were the premiſes mentioned in the de- ane 
claration, and part of thoſe contained in the deed of 1757, to ſac 
have and to hold the ſame for 99 years, if he ſhould ſo long live, WI tbe 
ſubject to a pepper-corn rent, if demanded ; That, by the ſame Wi 
indenture, he covenanted, that he then ſtood lawfully ſeiſed of ho 
an eſtate for his life in the premiſes; That, by the ſaid inden- Wl the 
ture, it was provided, declared, and agreed, that the ſaid pre- Wi (le 
miſes were ſo demiſed to the ſaid Margaret Hare, upon an agree- de 


ment, and to the intent, that ſhe ſhould leaſe back the ſame to 
7 | him, 3 


N THE TW ENTY-F IRST YEAR OF GEORGE Tr 


him, and his aſſigns, for 98 years and 11 months; if he ſhould 


ſo long live, under the rent of 500 J. per annum; That an inden- 
ture of re-demiſe, bearing date the 2 5th of Fuly, 1770, in pur- 
ſuance of the above agreement, for the ſaid term of 98 years 


indenture contained a proviſo, that, if the ſaid yearly rent of 
500 J. ſhould be behind, or unpaid, in part, or in all, by the 
pace of 28 days, after any of the quarterly days of payment, 
although no demand thereof ſhould be lawfully made, it ſhould be 
lawful for the ſaid Margaret Hare to re-enter ; That memorials 
of the ſaid indentures of the 24th and 25th of Juby, 1770, were 


ation, in purſuance of the ſtatute of 17 Geo. 3. cap. 26; That, 
by an act of the 8th of Geo. 3. the marriage between Lord Bo- 
lingbroke and Lady Diana was diſſolved, and it was enacted that 
ſhe ſhould, during her life, receive 800 J. a year out of the pre- 
miſes contained in the deeds of 1757, and 1765, with power of 
diſtreſs and entry, to ſecure the payment thereof, and that the 
tent of 500 J. and alſo the jointure ſettled on her, as aforeſaid, 
ſhould ceaſe and be void ; That, by indenture of the 2oth of 
0Fober, 1773, between Lord Bolingbroke and the truſtees in the 
deed of the 4th of November, 1765, reciting that deed, and the 
power of revocation above ſet forth, and that it was thought 


convenient by Lord Bolingbroke, and the truſtees, to ſell the 
: eſtates therein mentioned (being the ſame with thoſe granted and 
, conveyed by the ſaid deed of the 4th of November, 1765), and 
g to lay out the monies arifing from the ſale thereof, in other lands, 
l to be ſettled to the ſame uſes, and ſubject to the ſame powers, 
e proviſoes, Fc. the ſaid Lord Bolingbroke, by virtue and in pur- 
e ſuance of the power to him given by the faid deed of 4th No- 
1, vember, 1765, and in execution thereof, did, with the conſent 


and approbation of the ſaid truſtees, limit and appoint all the 


the intent that they, with the conſent of Lord Bolingbroke, ſhould 
fell and convey the ſame to any purchaſor. or purchaſors, and 
ould limit, create, &c. ſuch new truſts, of and concerning 
the lame, as ſhould- be neceſſary for executing and effecting ſuch 
lle; That the defendant contracted with Lord Bolingbroke for 
the abſolute purchaſe of the ſaid eſtates, free from incumbrance 
lexcept as in the ſaid indenture of releaſe, hereinafter men- 


tioned, 


and 11 months, if Lord Bolingbroke ſhould ſo long live, was 
made by Margaret Hare to him, ſubject to the rent of 5007. 
ber annum, payable quarterly, and that ſuch laſt-mentioned 


duly inrolled in Chancery, before the commencement of the 


ld eſtates, to the uſe of the ſaid truſtees, upon truſt, and to 
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—=— of 19,6881; That, for conveying the ſame to the defendant, 


CGoopRrIGHT 


againſt 
| C ATOR, 


| ſaid eſtates {the ſame including the premiſes in the declaration 


| yo * ſubject to a pepper- corn rent, if demanded, to the intent 
that a releaſe of the ſame, in fee, might be granted to him; 


17733 reciting the releaſe of 1765, the deed of 1757, the 
the defendant; the ſaid truſtees, with the conſent and ap- 
ſaid eſtates, &c. in the deed of the 2oth of October ſpecified, to 


the uſe of him and his heirs for ever; That the ſaid laſt- 


ber, 1706; £© hat the premiſes in the declaration mentioned were 
part of thoſe ſo releaſed to the defendant ; That the indenture of | 


them, excepted, or mentioned-by the indenture of releaſe, of | 
 Zenant ſor life, and in the actual poſſeſſion and receipt of the | | 


rents and profits of the premiſes. in the declaration mentioned, at 


Ful, 1770 ; That the defendant, at the time of his contract for 


CASES in MICHAELMAS TERM 
tioned, of the 22d of Odlober, 1773, is excepted), for the price 


the truſtees and Lord Bolingbroke, on the 2 iſt of October, 1779, 
for the conſideration therein mentioned, bargained and ſold the 


mentioned to the defendant, to have and to hold the ſame for a 


That, accordingly, by indenture of releaſe of the 22d of Oætcber, 
deed of the 20th of October, 1773, and the contract with 
probation of Lord Bolingbroke, releaſed to the defendant, all the 


mentioned indenture was duly executed, according to the tenor of 
the power of revocation and ſale, an the deed of the 4th of Novem- 


the 24th and 25th of Fuly, 1770, were not, nor was either 
of them, nor any incumbrance created by them, or either of | 


the 224d of October, 1773; That Lord Bolingbroke, by virtue of | 
the ſaid indentures of the zd and 4th of November, 1765, was | 


the time of the execution of the deeds of. the 24th and 25th of | 


K5 — A 3 — | RY * 8 * 2 


the aforeſaid purchaſe, and of making the indentures of the 21ſt 
and 22d of October, 1773, bad due notice of the indentures of the | 

24th and 25th of Tuly, 1770, and of the yearly rent, or annuity, 
therein mentioned; That the defendant,. and certain. other 
perſons, were, at the time of bringing the ejectment, and b 
at the time of the trial, in poſſeſſion of the premiſes in the : 
declaration ſpecified ; That a quarterly payment of the annuity I 
had been, and ſtill was, in arrear, for 28 days; And that, on the 
14th of Fune, &c. (ſubſequent to the expiration. of the 25 | 
days), the leflor of the plaintiff demiſed to the plaintiff; That, 
by virtue of ſuch demiſe, he entered, GSW. ' 
This ſpecial verdi& was argued, on Tuęſday, the at of W. I 
vember, by Morgan for the plaintiff, and Rows for the de- 
fendant. I 
| Morgan : 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 
Morgan. ſaid, he ſuppoſed it would be contended, on the other 
fide,—1. That the revocation of the uſes of the releaſe of 1765, 
by that of the 20th of Ofober, 1773, had made void the demiſe 
to the leſſor of the plaintiff In anſwer to this, it ought to be 
conſidered, what the powers incident to a tenant for life are, 
and how far thoſe powers. were reſtrained, or narrowed, in this 
particular inſtance, by any thing contained in the releaſe of 1765. 
The ſpecial verdict expreſſly finds, that Lord Bolingbroke was 


tereſt for years determinable with his own life, without incurring 
a forfeiture, is clearly ſettled by the authorities cited in 2 Bacon's 


of the leaſing power, and of the power of revocation, in the releaſe 
of 1765; the firſt can only regard ſuch acts as Lord Bolingbroke was 
thereby authorized to do which might affect the intereſt of thoſe in 
remainder, after the determination of his eſtate for life. It can- 
not affect the powers incident to his eſtate for life. To have 
reſtrained him in that reſpect, would have been repugnant to the 
very nature of the intereſt granted to him. But the demiſe to 
Mrs. Hare was not an act which could affect the reverſion and 


it at all neceſlary that it ſhould be made under any of the 


ſuch eſtates as ſhould exiſt in Lord Bolingbrobe, and the truſtees, 
at the time of executing the deed of revocation. It could not 
poſſibly enable the tenant for life to annul acts done by himſelf, 
and which, under that very deed which created the power of 
revocation, he had a power to do. Beſides, it does not appear 
that Mrs. Hare was acquainted with the power of revocation, and, 

therefore, ſhe is ro be conſidered as a purchaſor for valuable con- 
fideration, without notice. The defendant, on the contrary, 
bought the eſtate with full knowledge of this incumbrance, and, 

therefore, took it ſubject to the Das 2. It will be con- 
tended, that this is an action brought by the leſſor of the plain- 
tiff, as landlord, againſt the defendant, as tenant, and that the 
circumſtances are not ſuch as entitle her, under the ſtatute of 


i demand, But it muſt be conſidered, that an entry by the plain- 


have DT a ſpecial verdict, without confefling leaſe, entry, 


and ouſter, As to actual entry, it has been ſolemnly determined in 
6 C the 


tenant for life. Now, that a tenant for life may grant any in- 


Abr. 279. viz. 8 Co. 45. and Co. Litt. 233. Then, as to the effect 


it hath nothing whatever to do with the leaſing power, nor was 


reſtrictions required thereby. With reſpect to the power of 
revocation in the releaſe of 1765, that could only extend to 


4 Geo. 2. cap. 28. F 2. to bring an ejectment, without re-entry 


lf is found by the verdict, and indeed the defendant could not 
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the Common Pleas, while Wil Is, Chief Fuftice, preſided i in 
that court, that it 1s only neceſſary in the _ caſe of avoid- 


ing a fine [1]. 


Rous, for the defendant,—1. Denied os any ſuch Sided rule 
had been laid down as had been juſt mentioned. He contended, 


that it was clear, from the wording of the ſtatute of 4 Geo, 2. 


cap. 28. F 2. that demand, and actual re-entry, in all caſes be- 
tween landlord and tenant, are only to be diſpenſed with, where 
there is half a year's rent in arrear, and no ſufficient diſtreſs to 
be found on the premiſes. Here, only a quarter's rent is ſtated 
to have been in arrear, and, as it is not found that there was 
not ſufficient diſtreſs, the court, according to all the rules of 


conftruing ſpecial verdicts, muſt imply that there was.— 2. It 


is clear that Mrs. Hare knew Lord Bolingbroke was only tenant 
for life, as ſhe took her annuity for His life, not for her own. 
It muſt, therefore, be preſumed, that ſhe had recourſe to the 


| ſettlement creating his eſtate for life, and, if ſo, ſhe muſt have 


known of the power of revocation, and therefore took the con- 
veyance, knowing, if he ſhould execute the power, that ſhe 
would be reduced to the ſecurity of his bond. It is true, Cator 
was acquainted with the conveyance to Mrs. Hare, but, as he 
was adviſed that it did not bind the eſtate after the revocation, 
and he gave the full value, his conſcience is not affected. If he 
had looked to the value of her incumbrance, which is ſtated to 
be 3000 l., and had deducted that from the full price, it would 
have been a fraud upon the truſtees. At any rate, how far he 
ſhall be affected by the notice of Mrs. Hare's grant, is for the 
conſideration of a court of equity. The legal eſtate muſt depend 
on the conſtruction of the ſettlement of 1765. A tenant for 
life who has only a qualified or defeaſible intereſt, cannot alien 
the eſtate, for his own life, diſcharged from the qualifications 
which affected it in his hands; and Lord Bolingbroke's eſtate for 
life was gualzfied, and ſubject to the operations and conſequences 
of the power of revocation. The intereſt of the truſtees, and 
all the clauſes and powers of the ſettlement, having been cre- 


ated in conſequence of a marriage contract, were for valuable 


conſideration. In the power of revocation the only exception is 
with regard to leaſes made purſuant to the leaſing power. Is it 
not, therefore, the obvious conſtruction, that all other incum- 


1] The caſe here alluded to, the name | Jenkin v. Prichard, C B. M. 30 Ges. 2. 
of which was not recollected, at the time, | cited in Law of N. Pr. Ed. 1775. P- 103. 
by any one at the bar, ſeems to be that of | | 

brances, 
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prances, not made purſuant to that power, were to be affected, 


by the revocation? 


467 
rao, 
— 


Morgan, in reply, obſerved, that this 1 was n men 


the expreſs contract between the parties, by which Mrs. Hare 


was entitled to enter, if any payment ſhould be in arrear for 
28 days, not under the ſatute of Geo, 2. As to the other 
point, he ſaid that the demiſe by Lord Bolingbroke to Mrs. 
Hare ought to be conſidered as a relinquiſhment, pro tanto, of 
his power of revocation ; and it would be a groſs abſurdity, if, 
for he had received 3000 J. on the ſecurity of his life eſtate, 


he could re-inſtate himſelf by an act of his own, and d entirely re- 
lieve the eſtate from that incumbrance. 


Lord MANSFIELID— The defendant in this cauſe has turned 


the leſſor of the plaintiff twice round, upon former occaſions, 


by objections in point of form [1]. It would be very unfortu- 


nate, if he were to ſucceed a third time in a ſimilar attempt. 
—As to the ſecond point, was an actual entry neceſſary in this caſe? 


[ have always taken the diſtinction to be, that, where entry is 


geceſſary to complete the landlord's title, (as when a power to re- enter 


is reſerved to him in caſe of non-payment of rent,) there, the 


confeſſion of leaſe, entry, and ouſter, is ſufficient; but that where 


it is requiſite in order to rebutt the defendant's title, actual entry 
muſt be made. This is the caſe when a fine is to be avoided. In 


the caſe of Dormer v. Forteſcue, which was much argued, both 


here, and in the Houſe of Lords (a), I find the counſel could 
not ſtate another inſtance, where actual entry muſt be made. 


The clauſe of the ſtatute of Geo. 2. is very confuſed, but I think 


it meant only to provide a remedy in caſes of vacant poſſeſſion, 
although other matters are thrown in. My preſent opinion 
is, that actual entry was not neceſſary in this caſe. That, ſurely, 
could never be the intention of the parties, where the right of 
re-entry is expreſſly reſerved, if a quarter's rent ſhall he in arrear 
for 28 days. — With regard to the ir point, I cannot frame a 
doubt upon it. Undoubtedly Lord Bolingbroke had a right to 


I] The leſſor of the plaintiff had firſt | her, and that ſhe had re-demiſed, a farm in 


brought Covenant againſt the defendant, as Surry, 
aipnee of the eſtate, right, title, fc. 
granted by her to Lord Bolingbroke ; The queſtion argued, (as ſtated ſupra, 
defendant pleaded, that the eſtate, right, 
tile, Cc. of Lord Bolingbroke, in the pre- 

miſes demiſed by her to Lord Bolingbrate, 


which farm was not ſold to the de- 


D. 196, 
note [21],) it was held, that he could not be 
ſued as aſſignee. Afterwards, an ejectment 
was brought, but the leſſor of the plaintiff 
(id not come to him by alignment; And on having neglected to inroll the annuity, ac— 
the trial it appeared that, beſides the eſtate cording to 17 Geo. 3. cap. 20. the was non- 
tn Kent, Lord Bolingbroke had demiſed to | ſuited alſo in that action. 


(a) Canc. 1741. 2 Ath. 282, | 
I | do 


fendant ; and a caſe being reſerved, and the 


againſt. 


Cator” 
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againſt 
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1 Salk. 259. S. C. Holt. 264. 


other, I think it proper it ſhould be enquired into. 


the court, as follows : 


(8) ; and fo the practice has been ever ſince. The reaſon of the 
men's rights in nets of form without meaning; and an cject- 


Poſe of br inging the right to an examination, an actual entry L 


ſary, in order to prevent the operation of the 
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do what he did. It is a right which ariſes out of the nature 
of his eſtate. The queſtion i is, whether the ſame Lord Boling. 
broke who has made this demiſe, for -a valuable conſideration, 
can be authorized to revoke it under any power in any ſettlement ; 
for, by the power, the revocation muſt be executed by bin. 
There is a groſs fraud attempted, in this caſe, either upon Cator, 
or on Mrs. Hare. If Cator did not know of the incumbrance, 
| there was a fraud upon him. But, it 1s found that he knew of 
it; and, therefore, the fraud was upon Mrs. Hare.—lIf the de. 
fendant's counſel can find any caſe of this ſort, where actual entry 
has' been held neceſſary, let them mention it to the court, 
WIIIESs, Juſtice, of the ſame opinion. ö 
 AsnnvRsT, Juſtice, of the fame opinion. He recollected 
the caſe in C. B. alluded to by Mor gan, and alſo a caſe of Aftlin 
v. Perkins, in this court, to the ſame effect. 
BurTER, Fuſftice,—I am entirely of the ſame opinion, as to 
the queſtion on the effect of the revocation. With regard to the 


This day, Lord MAxs FIELD delivered the ultimate opinion of 


Lord MAxNSFIETD We have looked very particularly i into the 
caſes for two hundred years back, and we find a great deal of con- 
trariety on the queſtion, whether an actual entry is neceflary, in 
order to maintain an ejectment, on a clauſe of re-entry, for non- 
payment of rent: But, in the moſt diſtant period, the better opi- 
nion has been, that it is not. This was Lord HAL E's opinion, and 
is mentioned as ſuch, and as that of Lord Chief Juſtice SCR0GGs, 
by Lord Hor, in the caſe of Little v. Heaton (a). But we 
look upon it as having been fully ſettled, in 1703, by the opi- 
nion of all the Judges, upon deliberation, and conſideration of all 
the caſes, that actual entry is only neceſſary to avoid a fine [1] 


thing is agreeable to the practice, for it is abſurd to entangle 
ment being a mere creature of the court, framed for the pur- 


can be of no ſervice, In the caſe of fines it is required by a po- 
ſitive rule of law, and clearly neceſſary under the ſtatute of 4 Ann. 


1] Q. If actual entry is not alſo neceſ- { ſtatute of limitations, 21 Zac. I. cap. 19 
Vide Law of N. Pr. Ed. 1775. Pp. 102. 


{a) 1 An. N. Pr, 2 Lord Roym. 750. (5) L. Raym. loc. cit. 751. in marge 2 Str. 
41896. 5 
1 7 2 | cap. 16. 
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cap. 16. (2). I have a ſtring of all the caſes on this ſubject, but it 
would be very unentertaining and unneceſſary to ſtate them. 
Mr. Rows alſo contended, that a demand of the rent was neceſ- 
ſary. There ſeemed to be ſome weight in that point, upon the 
reaſon of the thing; and, on toblling into the caſes, it appears 
to have a foundation in authority (5). But, here, by the ex- 


act of 4. Ceo. 2. is very perplexed ; but the meaning certainly only 
is, that, where there is no ſtipulation in the leafe for entry with- 
out demand, you may, notwithſtanding, enter without demand, 
provided ſix months” rent is in arrear and there is not a ſuf- 


ficient diſtreſs.; otherwiſe, in ſuch caſes, yau muſt make a de- 
mand. 


Jud gment for tho plaintiff. 


The K 1 x-G again} R MT 


UL E to ſhew.cauſe why this and five other convictions 
| upon the mutiny act (c), for not quartering officers, ſhould 
not be quaſhed, —The objection was, that the evidence was not 
ſet forth. The conviction run thus: Whereupon, witnefles 
being examined on oath, and the laid William Read having 
* neglected, or refuſed, to attend, after being duly fatnmoned, 
** to anſwer ſuch complaints and informations, and having duly 
* conſidered on the evidences, I-the ſaid Edward Dyne am of 
opinion, that the ſaid William Read did refuſe to find ſuch 
proper quarters:for the ſaid Thomas Davis, as by the ſaid act 
© are directed to be found; and I de, accordingly, ck and 
«convict, Sc.“ | 


was ſufficiently ſtated to ſhew on what ground the magiſtrate 
nuded his judgment. 3 
B. Hunter was on the other ſide; but the court, without hear- 


ion could not be ſupported [1]. 
- The conviction quaſhed, 


[1] Vide Rex v. Theed, M. 5 Geo. 2. 2 Fr. 919. Rex v. Kill, . 7 b. . 48 2065 


{a) \ 16. -- Vide Beringtonv. Parkourſt, H. FE (6) 2 Lord Raym. 7 £1, in Marg. 
u Geo, 2. 2 Str, 1086. (£) y 71» 


6D 5 Dox, 


Peckham, in ſupport of the i. inſiſted, "IE the fact 


ing him, ſaid, the queſtion was not open, and that the convic- 
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preſs terms of the leaſe, the demand is diſpenſed with. The : 


Wedneſday, 
22d Nov. 


A conviction 
by a juſtice 
of peace is 
bad, unleſs it 
ſet forth the 
evidence. 
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* Sls Dor, Leſſee of Fon NE R EAU, 2 againſt Fo NN EREAU, 


22d Nov. 


An eſtate to 
A. for life in 
a deed, and a 
limitation of 
the ſame eſ- 
tate to the 
heirs of the 
body of A. 
in a will, 
(though the 
eſtate by the 
deed was vo- 
Juntary, and 
moved from 
che teſtator, 


and is recited 


an the will,) 
do not unite 
ſo as to give 
A an eſtate- 
tail, but the 
heirs of his 
body take by 
purchaſe. — 
4 deviſe of 

a real eſtate 
to B, after 
one to the 
heirs male oſ 
the body of 4 
from and after 


the deccaſe of 


A, and limited 


on default of 


ſuch iſſue, 1s 
a good exe- 
cutory de- 
viſe; veſting, 
| either in poſ- 

ſelſien, on the 
death of 4 
without leav- 
ing iſlue- 


male, or as 4 


remainder 
after an Hate 
tail, on his 


death leaving 


Iſſue-male. 


"PON a ſpecial verdit; in an action of ejectment, which 


L Vas tried before Lord MANS®1ELD, at the Sittings for 
Middleſex, after Eaſter Term, 19 Geo. 3. the facts were: That 
Claude Fonnereau, being ſeiſed in fee, by indenture, bearing date 


the 1ſt of April, 1735, and made between him and his eldeſt ſon 
Thomas Fonnereau, in conſideration of natural love and affec- 


tion, did give, and grant, to the ſaid Thomas Fonnereau, and his 
aligns, the eſtate in queſtion, to hold the ſame to him, and his 


aſſigns, from Michaelmas then laſt paſt, for life, without im- 
peachment of waſte, at the rent of a pepper-corn, if demanded : 
That Thomas, the ſon, entered, and was ſeiſed in his demeſne 


as. of freehold, for lite, the reverſion in fee remaining in the fa- 
ther; and that the father, on the 27th of Fune, 1738, deviſed 


the ſaid reverſion in the words following ;—** Whereas I have 
« ſettled my eſtate, called Chrift-Church, at Ipſiwicb, in Suffolk, 
(the lands in queſtion,) upon my eldeſt ſon Thomas Fonnereau, 
« for the term of his natural life, my will is, and I do hereby, 
« from and after his deceaſe, give and deviſe the ſame to the heirs 
* male of his body begotten in lawful marriage, and, in default 
« of fuch iſſue, to the uſe and behoof of my ſecond, third, fourth, 
„and fifth ſons, ſeverally, ſucceſſively, and in remainder, one 
« after another, as they every of them are in priority of birth, 


„and ſeniority of age, and of the ſeveral heirs male begotten in 


40 lawful marriage, of the body and bodies of my ſaid ſons reſpec- 
« tively iſſuing, he elder of my ſaid ſons, and the heirs male 
« of his body, to be always preferred, and to take, before the 
6s younger of my ſaid ſons, and the heirs male of their bodies; 
« and, for want of ſuch iſſue, to my right heirs:“ — That the 
teſtator, afterwards, on the 5th of April, 1740, died, ſeiſed of 
the ſaid reverſion, leaving the ſaid Thomas Fonnereau his eldeſt 
ſon, Claudius Fonnereau (the leſſor of the plaintiff) his ſecond 
ſon, and three other ſons: That, after the death of the teſtator, 
his eldeſt ſon Thomas, being ſeiſed of the premiſes as the law 


requires, covenanted to levy a fine, for the purpoſe of making 3 J 
tenant to the præcipe, which he afterwards did, and ſuffered a 


recovery, to the uſe of himſelf in fee: That, afterwards, on 
| the 
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the 6th of January, 1779, Thomas deviſed to the uſe of his nephew 


Martyn Fonnereau (the defendant), for life, with divers remain- 


ders over: That Thomas, ſoon after making his will, died ſeiſed, 
without leaving, or ever having had, any lawful iſſue whatſo- 
ever, and without having ever been married: That the leſſor 


of the plaintiff, in 1779, made an actual entry into the premiſes, 
for the purpoſe of avoiding the fine levied by his brother 


T homas. 


The caſe was . in Trinity Te erm, 19 Geo. 3. (a), by 
Rooke for the plaintiff, and Wilſon for the defendant ; and again, 


tif, and Dunning for the defendant; and, in Eafter Term fol- 
lowing (e), Lord MaNsF1ELD delivered the opinion of the court 
in favour of the defendant. A few days afterwards, however (4), 
his Lordſhip directed that the judgment ſhould be ſtopped, 
and the caſe argued again in the enſuing term. Accordingly, 
there was a third argument in Trinity Term, 20 Geo. 3. (e) by the 
Solicitor General for the plaintiff, and Groſe, Serjeant, for the 
defendant; after which, the caſe ſtood over till this day, WOW 
judgment was given for the plaintiff. 

There were two general queſtions in the caſe ; 1. Suppoling 
the limitations over to the ſecond, and other ſons, to have been 


good in their creation, whether they were not barred and deſtroyed 


by the recovery; 2. Whether thoſe limitations were not void 
irom the beginning. 

If Thomas, the ſon, took an eſtate- tail, it was clear that the 
limitations over were barred, and the title of the leſſor of the 
plaintiff deſtroyed. But ſuch an eſtate-tail could only have 
veſted in Thomas ; either ; 1. by coupling the eſtate for life, ſet- 
tled upon him by the deed Tet forth in the ſpecial verdict, with 
the limitations to his heirs-male in the , ſo as to bring this 


within the rule in Shelley's caſe /; or 2. by conſtruing him to 


have taken ſuch eſtate-tail under the will. If Thomas took only 


an eſtate for life, then the recovery could not bar the limitations 


to the ſecond and other ſons, if they were good in their creation; 
and therefore, on this ſuppoſition, it was neceſſary for the de- 
fendant to inſiſt, that thoſe limitations were executory deviſes, 


conſequence of theſe different views of the caſe, there were four 


(a) Friday, 18 June, 1779. | (4) Tueſday, 18 April, 1789. 

(6) Tueſday, 8 February, 1780. (e) Tueſday, 30 May. 

{c) Friday, 14 April, 1780, | (F)C.B.T. 23 El. 100, 93. b. 104. 4. 106. b. 
different 


and void, as being limited on too remote a contingency. In 
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plaintiff was as follows. 


ſubſequent limitations are in the ſame inſtrument. The words 
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different heads of argument inſiſted upon by the counſel for the 
plaintiff. 

1. They cintendad, that the limitations to 7 homar in the deed, 
and to his iſſue-male in the will, could not be coupled, ſo as to 
make the words of the latter words of de eſcent, and to veſt 
an eſtate-tail in him. | 

2. That an eſtate-tail to 7. DOMmas weak not by raiſed from the 
words of the will. 

3. That the limitation to the ſecond ſon, was an mmediate 
deviſe of the reverſion after Thomas's life, by which an eſtate. 
tail in that reverſion veſted in the ſecond ſon Claudius (the lef.. 
ſor of the plaintiff), immediately on the teſtator's death, with 
ſucceſiive veſted remainders over to the other younger ſons. 

4. Or, if it ſhould be held that the ſucceflive deviſes to the 
younger ſons were all future and executory, then, that they 
were not within the reaſon and principle upon which executory 
deviſes had been held void as being too remote. 

On theſe four heads the ſubſtance of the arguments for the 


1. The rule in Shelley s caſe only applies where the firſt and 


are; When the anceſtor, by any gift or conveyance, takes an 
« eſtate of freehold, and, in the ſame gift or conveyance, an 
e eſtate is limited, either mediately or immediately, to his 
5 heirs in fee, or in tail, that always; in ſuch caſes, “ he heirs” 
„are words of limitation of the eſtate, and not words of pur- 
* chaſe” (a). The court now (when the feudal reaſons for 
which it was introduced have ceaſed) will not be inclined to ex- 
tend the rule; as it tends, in molt inſtances, rather to defeat 
than give effect to the real intention of the teſtator : And, though | 
ſome authorities may be mentioned where it has been, perhaps, 
carried farther in ſome reſpects than the words above cited im- 
port, yet, upon a review of all the caſes on the ſubject, ſo far 
from there being any deciſion to warrant the application of it to 
the caſe of limitations in two different conveyances, it will be 8 
found that the contrary has been determined. In the Firſt Il. 
tute (5) Lord Coke ex preſſes himſelf thus: * If a man ſeiſed in 
„ fee, make a feoffment in fee (and depart with his whole 
„ eſtate) and limit the uſe to his daughter, for life, and, after 
«© her deceaſe, to the uſe of his ſon, in tail, and, after, to the uſe 
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parted with the whole fee- ſimple by the feoffment, and limited 
no uſe to himſelf, yet hath he a reverſion, for whenſoever the 
anceſtor takes an eſtate for life, and after, a limitation is made 
to his right heirs, the right heirs ſhall not be purchaſers; and 
here in this caſe, when the limitation is to his right heirs, and 
right heirs he cannot have during his life (for non eft heres viven- 
tis} the law doth create an uſe in him during his life, until the 
future uſe-cometh in e, and, conſequently, the right heirs 
cannot be purchaſors; and no diverſity when the /aw creates 
<< the eſtate for life, and when the party.” This extends the 
rule in Shelley's caſe, to that of a reſulting uſe For life, but {till 
that reſulting ufe ariſes upon the ſame conveyance which creates 
the limitation to the heirs. In :Pibus v. Mitford (a), a father 
covenanted to ftand ſeiſed “ ro rh uſe of his heirs male, begotten 
or to be begotten on the bedy of his fecond wife;” And there too, 
it was held by Lord Hartz, WII p, and RainsroRD, Fuſtices, 
againft TwisDEN, Juſtice, that an uſe for life in the father 
aroſe by implication, which united with the expreſs limitation 
to the heirs male by the ſecond wife, ſo as to make him tenant 
in ſpecial-tail; But ſtill, this implication aroſe upon the ſame 
conveyance which created the expreſs limitation. In Goodman 
v. Goodright (6), it is manifeſt, from the reaſoning, both of the 
counſel and the court, (although there was no expreſs opinion 
given), that it was not thought the eſtate given to the niece, by 
the articles, could unite with the limitation to the heirs of her 
body by another huſband, in the will. Theſe authorities, there- 
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carry the rule to the caſe of two different conveyances; nor can 
any poſitive deciſion be found that does. The only inſtance of 
a doubt having been entertained, was by Lord Keeper right, 
in the caſe of Clifton v. Facghſon (c), who is ſtated to have ſaid, 
that ** all the authorities are only in the affirmative ; that, if 
by the ſame deed, they ſhall conſolidate : not negatively; that, 
« if by different deeds, they ſhall not.” But there was no de- 
termination in that caſe ; and he was clearly miſtaken as to the 
authorities. In Cranmer's caſe d), Dyxx, Chief Juſtice, ex- 
preſſly ſays, that, „ if a leaſe is made to A for life, the re- 
mainder to the right heirs of B, and B purchaſeth the eſtate 


la) B. R. T. 36 Car. 2. 1 Ventr., 37 2. | (c) Cane. E. 1704. 2 Fern. 486. 


45) M. 33 Geo. 2. 2 Burr. 873. Vide in fra. | (4) C. B. 16 Eliz. 2 Leon. (PT, 
6 E 65 of 


2 
A 


of the right heirs of the feoffor; in this caſe, albeit he de- 


tore, (which may perhaps be cited on the other fide), do not 
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that caſe (4). 


of A, the eſtate in remainder is not executed, for it is not con- 


* remainder joined to her eſtate.” And, again, in Moore v. Par- 


male, and, in caſe of failure of iſſue-male zz B, to his grand 


died without ifſue-male. HoLT, Chief Fuſtice, doubted as to 
the reverſion deviſed to the grand children, becauſe there was a 


tain, that Thomas took an eſtate-tail by the will. In the firſt 


4 Mad. 36. KM. I58. 
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0 weyed by the grant of the fir grantar, but by the act of anither 
« perſon after the grant.” So, in Snowe v. Cutler (a), a huſ. 
band and wife being ſeiſed of a copyhold eſtate, to them and 
the heirs of the huſband, the huſband ſurrendered to the ule of 
his will, and afterwards deviſed to the heirs of the body of the 
wite, if they ſhould attain 14 years, and, though the court dif. 
fered on ſome of the points in the caſe, and did not give judg- 
ment, yet they all agreed that the deviſe to the heirs of the body 
of the wife, was not a remainder to her, but an executory de- 
viſe, ** for, although the wife had an eſtate for her life, yet this 
* is a new deviſe, to take place after her death, and 1s not a 


ker (6), A having iſſue B his ſon, ſettled lands, on the mar- 

riage of B, to 1 00 uſe of B for life, remainder to the wife of 
for life, remainder to the firſt and other ſons in tail, with rever- 
ſion to himſelf in fee. Afterwards, A deviſed the fame lands, 
to ſuch 7/ue-male as B ſhould have by any other wife, in tail- 


children by his daughter C, in fee. B ſuffered a recovery, and 


prior deviſe, to perſons not in efſe, per verba de præſenti, but he 
was clear that the deviſe to B's iſſue-male, by any other wife, 
could not be tacked to the eſtate for life, becauſe that was limited 
by. another conveyance ; and, in this, all the other judges con- 
curred [1]. Laſtly, in Hopłins v. Hopkims (c), Lord HARP- 
WICKE, in citing Pibus v. Mitford, ſeems clearly to have thought | 
that the rule ought not to be carried farther than it had been ia 


2. It will be impoſſible for the . s counſel to main- I 


place, he certainly did not take ſuch eſtate by expreſs deviſe. If 
the teſtator had, in words, deviſed to him the life-eſtate, which 
he had al ready by the deed, that deviſe could have had no effect; 
but there is no attempt of that ſort in the will, which only takes 
notice of the life- eſtate which Thomas already had, by way of re- 


[1] Heli cited for this a cafe in 29 Fd. 3. 


] zer's caſe abovementioned. 
exactly ümilar to that put by Dyer in Cren- | | 


(a) B. R. J. 16 Car. 2. 1 Lew. 135, 1309. | (a) Canc. 1738. 1 Atkh. 584. 
(% B. R. E. 7 Will. 3. 1 L. Raym. 37. (4) Ibid. 596. 
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cital ; and, that a mere recital will not amount to a deviſe, has 


been often determined, particularly in Wright v. Wywill (a), and 
Right v. Hammond (6). In the ſecond place, it will not be poſ- 
{ible to raiſe an eſtate-tail to Thomas, by implication. On this 
point, the caſe of Laneſborougb v. Fox (c) was not ſtronger than 
this. There, Lord Laneſoorough, having the reverſion in fee, 
of lands ſettled upon the marriage of his ſon James Lane in 
ſri ſettlement, deviſed all the lands in that ſettlement (to 


which the will referred) ©* on failure of ue of the body of Fames 
Lane, and for want of the heirs male of my body,” to his daughter 
Frances, in tail, with remainders over, and it was adjudged, 
in the houſe of Lords, upon the opinion of all the judges, that 
James did not take any eſtate- tail by implication. Such an im- 
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plication is never made unleſs in order to effectuate the intention 


of the teſtator. It will be contended, perhaps, that Claude Fon- 


nereau muſt have intended to give to his ſon Thomas, as large an 
eſtate as to his other ſons, and that, as the limitations to the 
ſecond, and other.ſons, are-eſtates tail, the will ought to be ſo 
conſtrued as to give the ſame eſtate to the eldeſt. But the truth is, 
that, though, in words, he has given eſtates tail to his younger 
ſons, he certainly did not mean that the ſecond ſhould be able to 
defeat the limitations over to thoſe in ſucceſſion after him, &c. 


nor, of courle, that Thomas ſhould be able to W that to the 


ſecond. 


3. If the eldeſt ſon had not ſuch an eſtate as enabled him to 
fuffer a valid recovery, nothing done by him has diveſted any 
right which the ſecond ſon had under the will, and, therefore, 
it remains to ſee whether the deviſe over to the ſecond, and other 


ſons, is capable of ſuch a conſtruction, as to be good and effec- 


tual, without contradicting any rule of law. The affirmative of 
this may be maintained in two ways, In the i place, the 
vill may be ſo conſtrued as to give the ſecond ſon an immediate 
late, in the reverſion expectant on the death of Thomas, ſubject to 
open and let in the deviſe to the heirs-male of Thomas, it, and when, 
ny perſon ſhould happen to anſwer that deſcription. This con- 
ration may be ſupported on the authority of Uvedall v. Uve- 
all (d), where, there being a feoffinent to the uſe of A for life, 


(a) E . 17. and M. 2 Ws 5. 7. in Ireland. E. 6 Geo. 2. Ca. temp. Talb. 262. 
4% B. R. E. 7 Geo. I. 1 Str. 427, 429. (4) B. R. M. 24 Car. 1. * A. 
„C. Com. 232. #l, *; — 81. 

Dom. Proc, On Error from Cam. Scacc. 
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remainder to the uſe of his firſt and other ſons, in tail-male, 
remainder- to the uſe of B for life, remainder to his firſt, and 


other ſons, in tail-male, and A having no ſon, and B having 


one, A cut down timber trees, and it was held, that B's ſon, 


might maintain rover for the trees, as having the immediate in- 


keritance at the time that they were cut down, and the remainder 


to the firſt and other ſons of A was no impediment, being but 


a poſſibility, which might never happen. According to a no- 
tion which long prevailed, an eſtate given per verba de præ ſnti, 

to perſons not in efſe at the time of the teſtator's death, (as here 
to the heirs of the body of Thomas}, was void; but, even then, 

it was held that the limitation over was not alſo void, but veſted 
immediately, in the ſame manner as if there had been no ſuch 
preceding deviſe; 2 Rolle's Abridgment, Title, Remainder (a), 
Scolaſtica s caſe (b), Avelyn v. M. ard (c), Andrews v. Fulham (4), 
GCoodright v. Corniſb (e), Scattergood v. Edge (. This diſtine- 
tion, indeed, has been over-ruled in later caſes, and it has been 
held that, in whatever words the deviſe is, yet, if it be clear, 
from the ſubjeck-matter, that the teſtator meant it to be future, 


it ſhall enure in that manner, and not be void, though the deviſee 


is not in efſe at the time of the teſtator's death; Harris v. 
Barnes g, Doe v. Carleton (2). 13 

4. {2]. The deviſe to the ſecond ſon (if not immediate) may be 
Ee Firſt, as an executory limitation upon thealter- 
native of one of two events, (which alternative is quaintly termed 
.a contingency with a double aſpect), vis. either the event of Thomas 
leaving iſſue-male of his body, or, that of his dying without leav- 
ing iſſue-male, (which is what, in truth, has happened); and, on 
this laſt event happening, it would actually veſt in poſſeſſion, 


[i] Roote cited Pay's caſe, reported Cre. | it. is ſettled, that a will muſt always be con- 
Els. 878. and mentioned in Hopkins v. Hep- | ſtrued as it ought to have been at the inſtant W 
kins, Ca. temp. Talb. 48. to ſhew that the | of the teſtator's death. 3 
nature of a deviſe may vary, ſo as to be con- [2] Lord Mansfeeld ſaid to Rooke, on the 
ſtrued 2 .remainder, or executory deviſe, as | firſt argument, that the whole point ſeemed W 
will beſt ſupport the intention, according to | to him to be, whether they could make the 1 
circumſtances. But Lord Mansfield told him, | eftate to the ſecond ſon good, on the ground | : 


that propoſition had been exploded, and that 0 of an implied double contingency. 


(a) P. 415. (C) 7. Cite g H 6.24,6. 5 {F) C. B. J. 9 Will. z. 1 Salk. 229. . C. 
(5b) C. B. M. 13 & 14 El. F ! 12 Mod. 278; and, now, in Supplement to W 
403. 414. Ed. of Fog of 11 Mod. 277. I 
(c) Canc. 1749. 1 Vez. qo, (g) B. R. H. 8. Geo. 3. 4 Burr. 2157 
(4d) B. R. T. 11 & 12 Gre. 2. ndr. | Since ne 1 Blacꝶſſ. 643. 4 
263, 269. () C. B. J. 21 & 22 Ges. 2+ 1 . 4 


(e) B. R. H. 5 W. & M. | Salk, 226. 225. 
2 Lord Raus. . 1 
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long within the time allowed by law, namely, immediately on 1780. 
the death of a perſon in e: —or, Secondly, independent of that 
| a | © Dos 
ground, as ſuch an executory deviſe as, in all events, and which- 


ever of the two contingencies ſhould happen, could not tie up = 
the eſtate from alienation beyond 21 years after the death of a 
perſon in efſe, and, therefore, not within the principle of the 
rule, making deviſes on the indefinite failure of iſſue void as being 
too remote.— Firſt, As to the implied double contingency, caſes of 
that ſort have been often determined on perſonal property, and 
the deviſe over ſupported, when the ſecond of the two events 
took place (a); and there is no found reaſon, why a like im- 
plication ſhould not be made in deviſes of land, ſo as to ſup- 
port the intention of the teſtator. Indeed, it has been ſo held 


by this court, in a late caſe, viz. Baldwin v. Karver (5), which 


was ſent from the court of Chancery, and in which both real 


and perſonal property were held to paſs to the deviſees, after an 


executory deviſe to the heirs of the body of A, ſuch heirs never 
having come in efe.—But, Secondly, as to the other ground, and 
ſuppoſing no ſuch double contingency to be implied as having 
been in the contemplation of the teſtator, what is to hinder this 
to be ſupported as a good executory deviſe ? The only objection. 
to the validity of ſuch a deviſe is, the poſſibility of its not veſt- 
ing within the time required by law to prevent perpetuities. 
If that objection does not lie, it will be maintained, though 
againſt the other rules of law. Thus, by way of executory de- 
viſe, a fee may be limited on a fee (c); a contingent eſtate may 
be created, without a previous freehold intereſt to ſupport it; a 
term may be given to one for life, with limitations over, &c. 
But it will be ſaid to be part of the rule, as to the time when an 


executory deviſe can veſt, that, if it is limited after an indefi- 


nite failure of iſſue, Hat is too remote, and that, here, the 
limitation to the ſecond ſon (if the implied double contingency 
ſnall be rejected) is after an indefinite failure of the iſſue- male 
of Thomas, But, when the principle on which. this rule is 
founded is examined, it will be found not to apply to the pre- 
{ent caſe. Every eſtate created by way of remainder, may be 
deſtroyed, and the eſtate aliened, twenty-one years, (or a few 
months more (d) ), after the death of ſome perſon in eſſe, at the time 
of its creation ; for if the remainder is to the unborn ſon of 4, in 


(a) Stanley v. Leigh, Canc. M. 1732. (c) Pells v. Brewn. B. R. M. 18 Tac. 1. 
Cro. Tac. 590. 


() In the caſe of a 8 child, by 
% Vide infra. | £ and 11 Fill. 3. cap. 16. a 
. | tail, 


2 F. Mall. 686, tc. 
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future and executory, thoſe to the ſecond, and other ſons, alſo 


mere veſted remainders, and ſubject to all the incidents of that 


and other ſons. The only other poſſible event is that which has 


In that caſe, the eſtate in the ſecond ſon, veſts in poſſefſion imme- 


Cerro. Fac. 590. 


with B (if B was the particular tenant, and is then alive) he 


perpetuities, or tie property up longer than it can be done by way 


fibly to take effect till more than twenty-one years and a few 


deviſe, then all that follow are. Therefore, on the ſuppoſition, 


CASES IN MICHAELMAS TERM 
tail, (and none more remote can be limited) and the particular 
eſtate is limited for life, either 1. to A, or 2. to B, the re. 
mainder muff veſt in intereſt, as ſoon as 2 ſon is born to 4, 
and, if we ſuppoſe that ſon to be poſthumons, ſtill he will 
come of age twenty-one years and a few months after the 
death of his father, and then by himſelf, (if his father was 
the particular tenant, or if B was, and is dead,) or by joining 


may ſuffer a recovery, deſtroy all ſubſequent limitations, and 
alien the eſtate. As an executory deviſe cannot be barred by a 
recovery, or any other act of the perſon previouſly entitled to the 
eſtate (a), after their general validity came to be allowed, the 
courts were anxious to reſtrain them, ſo as not to create 


of remainder ; and, therefore, if they are limited ſo as not poſ- 


months after the death of a perſon in effe, they are held to be 
void. Thus an executory deviſe, to take effect after an unborn 
fon of A ſhould attain his age of twenty-five, would be void, as 
being too remote, and, a fortiori, if it were not to take effect 
till an indefinite failure of the iſſue of 4, they not having any 
previous eſtate in the land. If the firſt limitation is an executory 


that, here, the deviſe to the heirs of the body of Thomas, was 


were. But it is ſettled, that, whenever the firſt limitation, in 
ſuch eaſe veſts in poſſeſſion, thoſe that follow veſt in intereſt at 


the ſame time, and therefore ceaſe to be executory, and become 


ſort of eſtate (4). If, therefore, the eſtate to the heirs male of To- 
mas hadveſted, by his leaving male-ifſue, which it muſt have done, 
if at all, at his death, or in a few months after it, then the limi- | 
tations over would have become veſted remainders, On this | 
ſuppoſition, as ſoon as the ſon of Thomas came of age, he might I 
have ſuffered a recovery to bar the ſubſequent eſtates to the ſecond | 


happened, viz. the death of Thomas without leaving male iſſue. $ 
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diately, and, therefore, either way, the land could not be I 
ſettered beyond twenty-one years and a few months after the 4 


(a) B. R. M. 18 Jac. 1. Pells v. Brown, | (5) Stephens v. Stephens, Hophins v. Hip- 1 


ius, &c. 
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right heirs, and they came from diſerent perſons. 
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life of a perſon in ee. This being the caſe, the limitation 
to the ſecond ſon, cannot be confidered, on any ſuppoſition, 
as too remote. Doe v. Carlton (a), Harris v. Barnes (6) 
Goodright v. Corniſh (c), Gore v. Gore (d), Hopkins v. Hop- 


bliſhing the principles and reaſoning on this head; but, par- 


ticularly, the caſe of Stephens v. Stephens g was, on the ſecond 


and third argument, inſiſted on, as directly in point. 


The counſel for the defendant argued, on the different heads, 
to the following effect. 


1. The primary intention of the teſtator manifeſtly muſt have 


been to give Thomas an eſtate- tail; for there can be no reaſon to 
ſappoſe, that he meant to limit a different, or better, intereit, to 
his younger ſons, than to him; King v. Melling (b). The 
court, therefore, will do every thing in their power, conſiſtent 
with the rules of law, to give effect to that intention. Now, it 
has never yet been determined, that two eſtates in the ſame land, 
though by different conveyances, given 20 the ſame perſon, 
both voluntary, and both flowing rom the ſame perſon, ſhall 
not unite. Though not within the exact words, ſuch a caſe is 
clearly within the principle, of the rule in Shelley's caſe. Here, 
the deed was voluntary; it might have been defeated by the 
father ; and he confidered himſelf as confirming it, and giving 
the ſame eſtate again by his will. To conſider the deed, and the 
will, as the ſame conveyance, would only be analogous to what 
the law does in other inſtances; as of powers, and the execution 

of thoſe powers, fines or recoveries, and deeds to declare or 

lead the uſes, Se. None of the caſes cited to ſhew that the 

two limitations cannot unite, amount to any thing like an autho- 


rity, or decifion, applicable here. The cafe mentioned by Dyer, 
in Cranmer's caſe, differed materially from this; 


for, there, the 
limitation for life came to B, after the creation of hat to his 


Snowe v. 
Cutler was never decided; and, there, too, the two eftates came 


from different perſons [1]. In Moore v. Parker, there was no 


determination ; but, there, the limitation to the firſt and other 


UI. ] It does not appear from the report of the caſe, whether they did, or did not. 


(e) Canc. M. 1734. Ca. temp. Talb. 44. 
V Canc. 1751. 2 Vex. 243, 249. 
(g Canc. 1736. Ca. temp. Tall. 228. 


(% B. R. M. 24 Car. 2. 1 Ventr. 225. 
2 Lev. 58, 


(a) C. B. T 21 & 22 Ceo. 2. — 
bus. 226. and = 4 Burr. 2160. 

(b) B. R. H. 8 Geo. „ 4 Burr; i 
(e) 1 Salk. 226. 


(%) Canc, T. 1722. 2 P. Will, 28. 


ſons 


47 
1780. 


33 


Dok 
again}? 


Fox N ENRREAu. 


Eins (e), and Brownſword v. Edwards , were cited as eſta- 


oy 


7 * 
08, - 


»F\ 1 
4.22% an” 


480 


1780. 
. 
Don 
againſt 5 
Fox NEREAU. 


CASES IN MICHAELMAS: TERM 
ſons of B, ſhewed that it could not be intended that he ſhould 


take an eſtate tail, and if both, in that caſe, had been limited 


by the ſame conveyance, they could not have been. conſolidated. 
The point is clearly conſidered by the court, in Goodman v. Good. 
right (a), as then undetermined ; and it certainly has not been 
decided ſince that caſe. 

2. To raiſe an eſtate-tail in 7 homas, upon the wed of the 
will itſelf, will be moſt conſonant to the intention of the teſta- 


tor, for he certainly muſt have meant that all the-ſons of Thomas 


ſhould be capable of taking; yet, if Thomas had left ſeveral 
ſons, according to - the conſtruction contended for on the 
part of the plaintiff, an eſtate-tail would have veſted in 
the eldeſt, on the father's death, and then the others would 


have been totally excluded, though the iſſue of the eldeſt ſhould 


afterwards have failed, Thoſe words, therefore, conſiſtently 
with the intention of the teſtator, cannot. be conſtrued to limit 
an eſtate-tail, by purchaſe, to the ſons of Thomas ; and, if it 
appear to the court, that he muſt have meant to give ſuch eſtate 
to Thomas himſelf, they will give effect to that intention, if they 
can, either upon the expreſs words, or by legal implication. 
Now there ſeem to be expreſs words ſufficient for that purpoſe. 
Confider the whole deviſe together as one ſentence. After men- 


tioning Thomes the eldeſt ſon, and then the ſecond, third, fourth, 


and fifth, the teſtator adds, The elder of my ſaid ſons, and the 
heirs male of his body, to be always preferred, and to take before 
the younger of my ſaid ſons and the heirs male of their bodies. Does 
it not ſeem clear, that Thomas was here meant by © the elder of 
« my ſaid ſons” and that an immediate eſtate-tail in the reverſion 
was thereby expreſſly limited to him? But, if there were no 


expreſs words, ſtill, if there is a fair ground for implying an eſtate- 


tail, the court will do it, to promote, though never to defeat, 
the intention of a teſtator. Inſtances of ſuch implied deviſes are 
very ancient. There is one of an eſtate for life, in the 7 ar-book 
of Henry 7, where rhe deviſe was “ all my goods 70 my wife, and 
« after my wife's death, my Jon and heir ſhall have the houſe, and 
* (ſays the book) although there was no deviſe of the houſe 
* made to the wife, by expreſs words (but only by implication, 
«© becauſe the heir was not to have it during the life of his mo- 
* ther) yet, foraſmuch as it was the intent of the teſtator, that 
e the ſon ſhould not have it during her lite, therefore the wite 


La) 


(a) 2 Barr. 878, 
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« ſhould have it for life; to which all the juſtices agreed (a). 
And in Cozen's caſe (3), where the words were, And if it 
ſhall pleaſe God to take my ſon Richard before he ſhall have iſſue of his 
body”, it was held that Richard took an eſtate-tail by implication. 
It is impoſſible to believe, that the teſtator meant to give a dif- 
ferent intereſt to Thomas from that limited to his younger ſons, 


| 


eſtate-tail, he enabled him (by the power of ſuffering a recovery 
incident to it) to defeat the limitations over, for that cannot be 
ſuppoſed to have been in the teſtator's contemplation, and the 
argument would be juſt as ſtrong againſt the eſtate-tail in the firſt 
of the younger ſons, he being thereby enabled to fruſtrate the 
intention as to thoſe after him, and ſo on, ſucceſſively, through 
all the reſt. : 

z. This cannot be taken as a preſent deviſe 1 the reverſion 
to the ſecond ſon, ſubject to be diveſted if Thomas ſhould have a 
ſon; I. Becauſe the ſecond ſon would take by purchaſe, and, 
when that is the caſe, a veſted eſtate is never diveſted again, by 
any ſubſequent event [1]; And 2. Becauſe the words of this 
will are all future, and nothing was meant to veſt till after the 
death of Thomas. . 

4. The idea of a double contingency is contrary to the inten- 
tion of the teſtator: For it ſuppoſes him to have meant, that if 
Thomas had no ſons, his own ſecond {on ſhould take the eſtate, 


certainly meant (though his intention, as he has expreſled it, 
was contrary to law) that his ſecond fon ſhould take, at all events. 
There is no caſeof a double contingency being implied, as to real 
property, unleſs where the whole fee- ſimple is diſpoſed of by the 


whole veſts in him [2]. Baldwin v. Karver will be found not 
to have turned upon a double contingency. In the preſent caſe 


there was but one contingency. Wills muſt be conſtrued upon 
the circumſtances as they ſtood at the teſtator's death, and cannot 


vary from ſubſequent events. What then Was the limitation 


[1] Qu.—When an eſtate deſcende, it is | (Canc. M. 1708. 1 P. Will. cos.) that it de- 
ten after wards diveſted. Thus, when there | ſcends in like manner in the caſe of contin - 
an executory deviſe, the inheritance de- gent remainders. 

kends to the heir, ſubject to be diveſted [2] As in Luddington v. Kime, 1 1 
en the deviſe can take effect. So it is alſo Raym. 203. Gulliver v. Wicket, 1 Wilſ. 105. 
wy ſettled, ſince Carter v. Barnardiſtun, Goodtitle v. Dunbam, Supra, 28 1. 


a) H. 13 Hen. 1% fi. 22. 2 (2) C. B. 29 Flix. Owen. 29. 
breete, Tit, Dewvije. 5 as, 562, Plonud, 521. | 


6 G 


t 


and there is no weight in the argument, that, by giving him an 


but that he ſhould not if Thomas had a ſon; whereas the teſtator 
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to the teſtator's ſecond fon at the time of his death ? Why, 2 
future executory deviſe on the general failure of ifſue-male of 


Thomas. That, which might not havehappened for ages, is theonly 


Foxnckray, Contingency the teſtator had in view ; and although, in fact, Thy. 


mas happened todie without leaving furs male, that circumſtance, 
which was poſterior to the death of the teſtator, (according to 
the undeniable principle juſt ſtated), cannot alter the conſtruction, 
If the contingency on which the eſtate to the ſecond ſon was 


limited, had been the failure of 1ſſue of Thomas, at the time of 


his death, then the limitation would have been good. But, 1, 
There are no words, here, to reſtrain it to that! period. 2. In 


the caſe of terms, ſuch deviſes have been conſtrued to be con- 


fined in that manner, when any words were uſed which could 


poſſibly admit of that conſtruction; as in Target v. Gaunt (a), 


Pinbury v. Elkin (6), Forth v. Chapman (c), and Harris v, 
Barnes (d); but, in all thoſe caſes, . the court have made a dil- 
tinction between real eſtates and terms, and have held that, in 
caſes of real eſtates, the ſame words would not reſtrain the time 


to the death of the party. This limitation therefore is void, as 


being too remote, and exactly within the determination in the 
caſes of Laneſborough v. Fox, and Goodman v. Goodright. In 
the former, an eſtate being limited by deed (after ſeveral pre- 
vious limitations), to the heirs male of the body of the teſtator's 
ſon James, and with reverſion to the teſtator, he deviſed “ on 
c failure of iſſue of the body of James, and for Want of the heirs 
* male of his own body” to his daughter Frances, in tail, with 
remainders over, and it was determined, on a writ of error from 
the Exchequer Chamber in Tre/and, in the Houſe of Lords, by 
the opinion of all the judges, that the future deviſe, after the in- 
definite failure of the iſſue- male of the teſtator, was void, as being 
limited on too remote a contingency (e). In Goodman v. Good- 


right, the eſtate had been agreed to be limited by the marriage arti- 


cles, to E. V. the teſtatrix's nephew in law, for life, remainder to 


their two bodies, to herſelf in fee, —deviſed the inheritance to the 


(a) Cane, E. 1918. 13. FUL 4432, () B. R. I. 8 Geo. 3. 4 Burr. 2157. 
{f) Conc, T1919. F. sz. (e) Ca. temp. Talb. 208. 
ic) Canc. M. 1720. 1 P. Wil, 663. 


A. L. her niece (his wife), for life, remainder to their firſt and 
other fons, ſucceſſively, in tail, remainder to their firſt and other 
daughters, ſucceſſively, in tail, with reverſion to the teſtatrix, in q 
tee. Aﬀterwards, the teſtatrix, by her will, —reciting that the eſtate I 
was limited, or agreed to be limited, after her own death, and the 9 
death of her nephew-in-law, and niece, and in default of Ile ＋7 Nj 


7 
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third, and other younger ſons, would take in tail, 
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heirs of the body of the neice A. L. by any other huſband, and, for 
want of ſuch iſſue, to her nephew C. L. and the heirs of his body, 
remainder over. The niece, A. L. and her huſband E. W. havin g 
ſuffered a recovery, and having died without iſſue, the daughter of 
the nephew C. L. and her huſband, claimed under the deviſe, in 
tail, to the nephew C. L. and Lord MANSFIELD, in delivering 
the jud gment of the court, ſtated the ſingle queſtion to be, Me- 
« ther the teſtatrix intended to give ber nephew C. L. and the heirs 
« of his body, the remainder or reverſion after the death of berſelf, 


% and E. W. and A. L. his wife, and of the heirs of their two 


« bodies, and alſo of the heirs of A. L.'s body by any ſecond huſband, 
« or whether ſhe meant to give him an eſtate in poſſeſſion (a). The 
court held that the deviſe was clearly future, and that, being 


limited on the indefinite failure of iſſue of the niece A. L. it was 
too remote. This caſe is directly in point. 


ment which has been uſed on the preſent occaſion, was applicable 


The ſame argu- 


then; for it might have been ſaid, that either the neice A. L. 
muſt die without leaving iſſue, and then the nephew C. L.'s eſtate 
would veſt.at the death of a perſon in , or, if ſhe had iſſue, the 
executory deviſe to the nephew C. L. would immediately veſt as a 
remainder, and might be barred when the iſſue came of age. But, 
either that argument was rejected by the counſel, as of no Nh: 
or was urged without ſucceſs. 


In reply, on the fir head, the caſes of 1 v. Cuther „ and 


Moore v. Parker, were inſiſted on, as containing two ſucceſſive 
opinions, of four judges, that eſtates limited by different con- 


veyances, cannot unite; and this without any diſtinction, whe- 


ther moving from the ſame perſon or not. 
On the ,/econd head of argument, it was obſerved, that the 


poſition laid down on the other fide—that if the words © beirs- 


*« male of the body of Thomas” were conſtrued to be words of 


purchaſe, then, if Thomas left an eldeſt fon, and be ſhould die 


without iſſue, no younger ſon of Thomas could take—was only 


founded on a dickum of counſel, in Shelley's caſe, as reported by 


Coke (5), but was not recognized by the court in that caſe, 
and, that the contrary, v/2,—that in ſuch caſe, the ſecond, 


| upon the 
death of the firſt, or other elder ſon, without ifſue—had 


deen frequently held to be law, both before, and ſince; 


particularly in 7% de Mandeville's caſe (c), in Hodgbin- 


(a) 2 Bury. $77... e | ' (c) Co. Littl. 26. b, 
(9) 1 Co, 104, a, b. 3 3 
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1780. fon v. Wood (a), in Southeor v. Stawell (b), and, very ſ6lemnly, 
dan, png by Lord Maczlesfield, in Tyever v. Trevor (e), whoſe decree, 
| * * in that caſe, was affitmed in the Houſe of Lords. As to an im- 
Foxnzazav. plied eſtate- tail to Thomas, upon what ground could ſuch impli- 
cation be made, when he had an expreſs proviſion, by the deed, 
which was taken notice of, and recited, in the will? Could it 
be ſeriouſly contended, that the will meant to paſs any thing, 
during the life of Thomas, when the very beginning of the de- 
viſe was, I deviſe from and after his (Thomas's) deceaſe ?” 
The ſubſequent words could not admit of the interpretation 
attempted to be put upon them. After the limitation to the 
heirs male of the body of Thomas, the deviſe went on to the 
ſecond, third, fourth and fifth ſons, ſucceſſively, ** as they are 
in priority of birth.“ It could not be ſaid that the word 
* they” extended to Thomas, and, if not, it would be im poſſible, 
by any natural conſtruction, to carry the expreſſion uſed after- 
wards in the ſame ſentence vg. the elder of my ſaid ſons— be- 
yond thoſe ſons the teſtator was then ſpeaking of, that 7s, his 
| ſecond, and other younger ſons, excluſively of Thomas. 
The third head, of an immediate deviſe to the ſecond ſon, 
was, in a great meaſure, deſerted, in the reply on the firſt, and 
in the courſe of the ſecond, and third, arguments. 
On the fourth head, vs. that the limitation was good, on an 
implied double contingency, or rather, (for that was the pork 
chiefly relied on), that it was not, on any contingency, t 
remote to be ſupported as an executory deviſe, they ſtil] Ip 3 
their former reaſoning, 1 As to the double contingency, they 
| obſerved, that, in Harris v. Barnes, though the firſt eſtate was 
a term, the limitation over was of the inheritance ; and, that, 
in Baldwin v. Karver, a double contingency was implied, in 
reſpect to real property, although the firſt limitation was not 1n 
fee-fimple. 2. As to the limitation being too remote, they in- 
ſiſted on Srephens v. Stephens, as in point, and ſuggeſted that 
there muſt have been ſome omiſſion, or miſtake, in the account 
of the judgment of the court, in the printed report of Goodman 
v. Goodright. In the caſe of Laneſborougb v. Fox, the executory de- 
viſe was after an indefinite failure of the heirs male of the teſta- 
tor, without any previous limitation to thoſe heirs male which was 


(a) C. B. M. 1 Car. 1. Cro. Car. 33. Hi, | (2) C. B. M. 28, & E. 29 Car. 2. 1 Mod. 7 


Serjeant, obſerved, that, in one part of this 226, 237. 2 Mod. 207. 
report, I illiam is printed inſtead of (Qu. (c) Canc. T. 1719. 1. 1 Ca. 387 17. 
whether Francis or 7 homas). | Fill. 622. 


2 | clearly 
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clearly too remote; "becauſe, as the limitation over could never 1780. 

have become a veſted remainder, even if the teſtator had had res 
Dos 

heirs-male after the iſſue of James was ſpent, it could not have 


againſt 
been barred by a recovery. To make the preſent like that caſe, Foxnzazas, 


the deviſe to-the heirs-male of Thomas muſt be expunged from 
the will, and then, it was admitted, that the deviſe over would 
be void; and if the court, in Goodman v. Goodright, decided, (as 
it is ſtated in ſome manuſcript notes of the caſe), that the fr/t 
.deviſe to the heirs of the body of the neice, by any ſecond 
huſband, was void, becauſe limited on an indefinite failure of 
her iſſue by her then huſband, there being no previous eſtate 
limited by the will, to ſuch iſſue, the determination was ſimilar 
to that in Laneſborough and Fox; conſiſtent with that in Stephens 
v. Stephens; and did not at all militate againſt the validity of 
the deviſe over in the preſent -caſe : for, if the firff deviſe in 
that caſe was void, as being too remote, the ſecond to the ne- 
phew, (which was that on which the queſtion aroſe), muſt fall to 
the ground of courſe. 


After the ſecond argument (a), Lord Manirincs ſaid, there 
was no doubt what the intention was; the only queſtion was, if 
that intention could be fulfilled, conſiſtently with the rules of law. 

He deſired the counſel would. ſee if they could find any caſes, be- 
ſides that of Balduin v. Karver, where a double contingency had 
been implied in a caſe of real eſtate, As to Baldwin v. Karver, he 
thought the. deciſion had not gone upon that point; and he had 
always -confidered it as the ſettled doctrine, ſince the caſe of 
Forth v. Chapman, that a double.contingency may be implied 
as to perſonalty, but not as to real property. 

A few days afterwards (6), his Lordſhip ſaid, he had directed 
the certificate of the court, in Baldwin v. Karver, to be ſearched 
for, and copied. He then read it; and it thereby appeared, 
that, although the court had ſuſpended their opinion, and given 

we heir at law, and perſonal repreſentative, leave to be heard by 

4 4 their counſel, againſt the validity of the deviſe to the grand- 

children, ey did not inſtruct counſel to object to it, and, 

BE therefore, the court avoided the queſtion, and only gave their 

opinion on the point between the different grandchildren, cn 

the ſuppoſition that the deviſe over was good [1]. 
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[1] Baldwin and others v. Karver and | the court of Chancery, (dated 26 Jun. T7977), 


Were, was a caſe ſent, under an order of | for the opinion of this court. The material 


part 


El la) H. 20. Ceo. 3. Tueſday, 8 Feb. 1780. (Z) Friday, 11th Feb. 1780. 
J | 1 | 0-14 On 
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1780. 
Doz 


againſt 
Fon N EREAu · 


CASES IN MICHAELMAS TERM 

On Friday, the 14th of April, 1780, his Lordſhip having 
aſked Hill, Serjeant, whether he had been able to find any caſe 
of real property, where the court, on the words © in default 
« of fuch iſſue,” had implied a reſtriction to ue living at the 
cc death of the father,” or. where a double contingency [2] 


part of the caſe was; That Richard Aſhwin, 


„ heirs 


by his will, dated the 8th of June, 1756, after 
charging his real eſtate with an annuity of 80/7. 


to his wife, for life, an giving her his houſe- 
hold furniture, and 20001. and 5001. to his 
nephew John, and ſeveral other legacies to 
different relations; deviſed his real eftate, 


- 
PERS 


ſubject to the ſaid annuity, and all the reſt and | cery was; 


which, of the grandchildren of the teſta- 


reſidue of his perſonal eſtate, to truſtees, 
(whom he alſo made his executors) their heirs, 
and adminiſtrators, in truſt, that 
they ſhould ſtand ſeiſed and poſſeſſed thereof, 


ey 


<< To the uſe of the heirs-male of the body of | 


«my. nephew John Ajhwin, and, in default 
© of ſuch iſſue- male, then to the uſe of the | 
male of the body of my nephew Ri- 


-* chard Ajhwin, and in default of ſuch ifſue- - 


<< male, then to the uſe of all and every the 
«© grandchildren of my late brother Jobn Ah 


2 


-<< <vin, and the grandchildren of my late ſif- 


« ter, Sarah Morris, to hold all and ſingular 
«c. the ſaid lands and premiſes, to them, the 


4 ſaid grandchildren of my ſaid brother and 
4 ſiſter, and their heirs, as tenants in common, 


and not as joint-tenants, and my ſaid per- 
<< ſonal eſtate, and effects, to be equally di- 
e videdamongſt them, ſhare and ſhare alike;“ 
That, by a codicil, bearing even date with 
the will, and atteſted by the ſame witneſſes, 
ſtating that he had omitted in the will ““ to 


diſpoſe of the produce, intereſt, and in- 


_**< creaſe of the ſurplus and remainder of his J 


« real, and perſonal eſtate,” he directed, 
that his truſtees ſhould pay “ all the intereſt, 


produce, and increaſe, that ſhould from 


eto his nephews, John and Richard Aſhwin, 


-** ſhare and ſhare alike, during their three 


natural lives, with ſurvivorſhip between 


„ them;'' That he made ſeveral other codi- | 


cils, which did not vary or alter the will; 
That he died, on the 6th of Nav. 1758, leav- 


ing his nephew 7chz his heir at law; and, af- 


terwards, his wife died, and alſo the nephews, 
John, and Richard, without iſſue, Richard 
having been the ſurvivor; That, at the time 


of making the will, there were two grand- 


all before the death of Richard the nephew, 
The queſtion ſtated by the court of Chan. 


i 
— 


by Pepys for the plaintiffs, and Wallace for 


% whether the deviſe of the real eſtate, as it 


if it was coupled with the codicil, whether 
the abſolute property of the per:onal eſtate 
e Would not veſt In John, and therefore we 


<< ſentative or next of kin to John, that 
6 they might be heard by counſel, if they 
* pleaſed. 
& poſtponed to this term, and no counſel ap- 


; n | ©. | «© nearing for them, we have thought proper 
«« time to time ariſe, or be made, of his ſaid . N 8 8 
real and perſonal eſtate, to his wife, and 


and, as they were all in being at the death 


4 entitled.“ 


had 


children of his ſiſter Sarah Morris, and fx 
of his brother John, and that all the nine ſur. 
vived the teſtator; That one grandchild of 
the brother John, was born after the will, and 
twelve more after the teſtator's death; and 


„Whether all, or any, and 
« tor's late brother, John Aſhwin, and of 
* his late ſiſter Sarah Morris, were intitled 
« by the deviſe.” The bill was filed by the 
two grandchildren of the ſiſter, born before 
the will, againſt Karwer, the ſurviving truf- 
tees, and all the other grandchildren, or 
their repreſentatives. The caſe was argued 
twice, firſt by Dunning for the plaintiffs, and 
Mansfield for the defendants, and afterwards 


the defendants.—The words of the certifi- 
cate were as follows: 

Having heard counſel on both fides, and 
& conſidered this caſe, a doubt occurred, 


e ſtands upon the will alone, was gocd, and, 


6e directed notice to be given to the heir at 
law of the teſtator, and the perſonal repre- 


But, the cauſe having been 


« to give our opinion upon the queition, 
« as between the grandchildren themſelves, 


ce of Richard, we think they are all equally 


MansFlELD, 
R. AsTON, 
E. WILLES, b 

ae. W. H. AsHHURST. A 
[2] A deuble contingency, in the ſenſe in 
which the expreſſion was uſed in this caſe, is 
where an eſtate in truſt, or by way of execu- 


tory Gale, is ſo limited, that the time when i 
it 


, ß 
TT.... e 0 Dates $a 
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had been implied, viz. to the iſſue, if there ſhould be any, and, 
if none, to tbe deviſe over, he faid, he had not met with any ; 


it is to veſt in poſſeſſion, will, on one event, 
fall within the limits allowed by law, and, 
on another, will exceed them. 


future limitations, 


(indeed in by far the 
contingency, Thus, ſuppoſe an eſtate is li- 
mited to A for life, remainder to , in tail, 
remainder to C; here the time when C's 
-eftate ſhall veſt in poſſeſſion, depends on a 
double contiagency 


the death of 4. 2. If B outlive A, it can- 


at end. 8 * 


lowing diſtribution of eſtates limited over 


after other preceding limitations. They may 
be divided into three claſſes. 


tive only. 
2. Such as can take place in ſucceſſion 
only, | 


z. Such as may take place, eicher i in the 
alternative, or in ſucceſſion. 


1. Of the firſt claſs are all thoſe, where, 


that they are only good upon the alternative 
of the firſt never taking effect. This hap- 


ſonal property, to the heirs of the body, or 


p the heirs of 4, and, in default thereof, to B; 
5 as in Higgins v. Dowler (a) 5 Stanley v. 
2 Leigh (5), Sc. Or where there is, in real 
. property, a limitation over to B, after a 
7 contingent fee- ſimple to 4, as in Luddington 
* v. Kime (c), Doe v. Holme (d), Goodright v. 
p- Dunham (e), &c. Eſtates of this claſs are 
er 


often called limitations on a contingency with | 
a cube aſpect; or, with leſs quaintneſs, on 
2 double contingency. They have alſo been 
ſometimes denominated concurrent, Or contem- 


hurary, limitations (). But have already : 


(a) Canc. M. 1707. 1 P. Will. 98. 
(5) Cited /upra, p. 477. Note (a). 
(c)- Cited ſupra, p. 25 2. Note (c). 
(4) Cited ibid. Note (d). 

(e) Supra, 251. 


It may be | 
ſaid, however, that, in many other caſes of 


moſt uſual ſorts of them,) there is a double 


. 1. If B die without | 
iſſue, before A, it will veſt immediately on 


not veſt till after the eſtate-tail in B is at 


th be ſ ſe in the fol- 
Perhaps there may be ſome ute in the fo other, to take effect at the ſame time. 


1. Such as can take place 2 the alterna- 


* 


pens where there is a truſt, or deviſe, of per- 


and 


remarked, that, in many of another ſort, 
there is, as much as in theſe, a.double contin- 
and they are certainly not aptly de- 

ſcribed by the words rozcurrent, or conte po- 
| rary. Thoſe epithets are rather expreſſive of 
eſtates whicf take effect at· one and the ſame 
time. They might, with propriety, be ap- 
f plied to the intereſts which veſt in coparce- 
ners, tenants in gavel-kind, or joint tenants; 
or to ſuch remainders over as thoſe limited, 
in the caſe of Carter v. Barnardifton, to Tho- 
mas Styles and Sir Thamas Barnardiſton; for 
there, after the previous contingent fee, in 
the manors both of A and Bñ, to a third per- 


| gency ; 


A to the one, and of the manor of B to the 


2. The ſecond claſs conſiſts of thoſe which 
can never veſt, unleſs the preceding eftate 
take place before them, and then not till 
the other is either ſpent, or otherwiſe deter- 
mined. - Of this ſort there are examples in 
the caſes of Davis v..Norten (a), and Watſon 
v. Shippard (6). They are, however, very rare. 
It is certainly a general rule, where there is 


* aremainder, or conditional limitation over, 
if the firſt eſtate ever velt, they cannot; ſo 


that, if the precedent limitation, by cht 
ce means ſoever, is out of the caſe, the ſub- 
«« ſequent limitation takes place.” Indeed 
Lord Hardwicke, in Yezey's report of Awve- 
| 5" v. ard (c), is ſtated to have ſaid, that 
| he knew of zo ca/e to the contrary, But the 
two I have mentioned are clearly of this ſort. 


They are often ſaid to be expectant on the 
firſt eſtate. 


3. All other limitations after previous 
eſtates, belong to the third claſs; and, in all 
of them, as in all of the firſt, there is a double 
contingency, as already explained. If the pre- 
| vious eſtate take effect, theſe await its deter- 
mination, and then veſt in poſſeſſion. If the 
other contingency happen, that is, if the firſt 
eſtate never veſt, they take place immediately 


at 
(a) Cited 8 P. 77. Note G. 


(5) Supra, p. 74: 
(c) 1 Fez. 422. 


/ Supra, 252. 1 Lord Raym. 208. 
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ſon, there was a limitation of the manor of 


1780. 
— 
Doe 
againſt 


FoNNEREAU- 


CASES I MICHAELMAS TERM 


and, thereupon, his Lordſhip delivered the opinion of che court, 
to the r effect. 8 


4388 
1780. 
Dos 

againſt 


;FOXNEREAU, 


| | | Lord 
at the time when the firſt ought. to have { of the iſſue of the grand-daughters, towhom 


veſted. 


A deviſe after failure of the, ue, or the 
heirs of A, without any previous eſtate to ſuch 
Aue, cr heirs, is void in its ereation, whe- 
ther it be of real or perſonal property. Such 
a deviſe, .zvith a previous contingent limita- 
tion, to the iſſue or heirs of A, falls under 
the firſt, or third, of the above claſſes, and 
The reaſon of 


the diflerence may be thus explained. When 


is not void in its creation. 


there is no previous eſtate limited, if 4 
ſabuld have heirs, or iſfue, they might laſt 
for ever, and while they did, there would be 


nobody who could bar the eſtate limited over; 


-and, therefore, a perpetuity -might take 
place, which the law will not ſaffer. 
where the-eſtate.15 .previouſly given to the 
. beirs, or the iſſue of 4, and (if future) is 
limited to veſt within the legal boundaries, 
in point of time, the principle of preventing 
perpetuities does not render it neceſſary to 


hold the deviſe over to be void in its crea- 


tion. For, to conſider: 1. The caſe of per- 
ſonal property; if the firſt eſtate veſt (Whether 
limited to iſſue, or heirs, is there, exactly the 
ſame thing) the entire intereſt and dominion is 
thereby exhauſted, and there is nothing left 
upon which the ſubſequent limitation can 
attach, which, therefore, becomes immedi- 
ately, by neceſſary operation of law, a mere 
.nuility : 
the firſt limitation is to . heirs, the whole 
intereſt and dominion, in the ſame manner, 


veſts with that eſtate; if it is to e, (or 


- beirs of the body, for J uſe thoſe words as ſy- 
nonumous, becauſe, in wills, they generally 


are ſo), then, upon its veſting, ſuch an in- 


tereſt is acquired, as enables the firſt taker, 


if he pleaſes, by the legal ceremony of a re- 
covery, to convert his qualified, into an ab- 
ſolute, intereſt and dominion, and, thereby, 
in like manner, render the deviſe over a mere 
This laſt was the caſe in, the pre- 
ſent cauſe of Doe v. Fonnereau. The point, 


nullity. 


which is ſo clear, upon the principles laid 
down by Lord Mansfield, in delivering the 


opinion of the court, was never before fully 


developed, and, directly, and explicitly, 
decided. Vet, to account for the. certificate 
of the Judges in S refhens v. Stephens, we muſt 
ſuppoſe them to have held the ſame opinion, 
on this preciſe identical point. 
deviſes there, as, here, were executory; 
limitation in fee to Sir Richard (the tefta- 


er's brother) was after an indefinite failure | 


3 


— 
4 « 


* 


of 


uccęſſiwely, in tail- male, under thoſe words. 


But, male of their elder brother? According to 


 Jebn de Mandcwville's caie (6), the iecond 


body of his father, per formam down, yet, cer- 


| Shelley's caſe is not perfectly accurate, in 


2. In the caſe of real property ; if 


- graphs; and ſays, in the firſt, viz. with regard 


For all the 
the 


a previous eſtate, in tail, was limited; and 
the certificate expreſſly ſays, that, when the 
prerious limitations ſhould 'be ſpent, the 
eſtate would go over to him, or vell in him, 
by virtue of the laſt remainder to hin 
in fee (a). But, to go a little farther 
if what was argued by the counſel for 
the plaintiff, in this caſe, is law, (of 
which I believe there is no. doubt) viz. that 
the words -*<. heirs of the body of Thema,” 
were words of purchaſe, and that the eldeſt, 
and other ſons of Themas, would have taken 


What elſe were the contingent eſtates to the 
younger ſons of Thomas, but executory de- 
viſes, after the indefinite failure of the iſſue. 


ſon of Thomas (and ſo. of the others) mutt 
indeed have claimed, as. heir-male of the 


tainly not by deſcent, for as the eldeſt ſoa 
took, ſo muſt. he, by.purcha/e, 
— 3 — 
It may be obſerved here, as not foreign 
to the caſe I am reporting, that the rule in 


ſaying, that, when there is, in the ſame con- 
veyance, a limitation.to the anceſtor, for life, 
and, mediatel) or immediately, to his heirs 
in fee, or in tail, the words his heirs” are 
not words of purchaſe. When there is anvin- 
termediate veſted remainder, as in Coulſen v. 
Coulſon, thoſe words are words of purchaje. 
They do not qualify the eſtate, or deſcribe 
the quantity of intereſt, given by the {it 
limitation, but veſt another eſtate, viz. a 
remainder in fee, or in tail, in the tenant 
for life. "They, at the ſame time, indeed, 
expreſs the quantity of that other eſtate, but 
ſo do other words of purchaſe, in general, 
expreſs the quantity of the intereſt: Nor 

can it well be otherwiſe. The correct me- 
thod of expreſſing the propoſition would be, 3 
that the words, in ſuch caſes, do not limit 
any eſtate 7o the heirs as purchaſers. Ralle I 
ſeems to have intended to make this diſtinc- W 
tion, in the ſecond volume of his Abridge- 
ment, Title, Remainder. He divides the. rule 
laid down in Shelley's caſe, iato tue Part 


cc The | | 


word: 


to an immediate limitation to the heirs, 


(%0 Cafes temp. Talb. 233 
() Cited pra, p 48 3. Note (c). 
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Lord MansF1t1D (having ſtated the ſpecial verdict) The 
caſe then lies in a very narrow compaſs, If the eldeſt fon was 
tenant in tail, thy recovery was good, and barred the limitations 
over; or, if the limitations over were too remote, he was en- 
titled, as heir at law. As to his being tenant in tail, a confi- 
derable cbjection has been made. vz. that he was tenant for life 


under he ſettlement, not under the will; and ſeveral authorities 


have been cited to prove, that the previous and ſubſequent eſtates, 
when limited by different conveyances, cannot unite. But, if 
they did not unite in this caſe, then the firſt limitation in the 
will was an executory deviſe, which remained contingent till the 
death of Thomas, and the eſtate given to the ſecond ſon was alſo 
executory, and, being after an indefinite failure of iſſue, was too 
remote; therefore, gudcungque vid datd, the deviſe by Thomas, 
under which the defendant claims, was good. 

On Tueſday, the 18th of April, 1780, his Lordſhip ſaid, the 
court had decided that the deviſe to the ſecond ſon was void, on 
the authority of the caſe of Goodman v. Goodright, as reported 
by Sir James Burrow, but that they had ſince ſeen a manuſcript 
note of that caſe, taken by Kenyon, which aitigned a ground for 
the determination different from that ſtated by Sir James Bur- 
row [3]. That the court, upon this, entertained conſiderable 
doubts concerning the opinion delivered a few days before, and 
defired to have the caſe argued again. 


« words ““ the heirs” are words of © limita- of the body of the niece by any other haſtand, 


tion, and not of purchaſe (a).“ But, in the | being too remote, and, of courſe, the ſecond. 


other, he changes the expreſſion. When the | The court thought it unneceſſary to deter- 
anceſtor, by any gift or conveyance, | mine, whether the neice took an eftate-tail 
takes an eftate of freehold, and, in the | by implication, and, according to Mr. Ke- 
ſame gift or conveyance, there 1 is an eftate, | #yor's note, Lord Mansfield, in giving judg- 
in fee, or in tail, to his right heirs med:- | ment, ſaid, „The whole of the caſe comes 
ately, (viz. where an eftate for life, or in to this; Whether Mrs. Moſiyn (the teſta- 
tail is interpoſed between the ſaid eſtates) | © trix) intended, by the deviſe, zo give the 
this remainder ſhall attach in the anceſtor, | ©* heirs of the body of her neice A. L. by a 
and ſhall not be in abeyance?” (6). «« ſecond huſband, the remainder, reverſion, or 
(3) 1 have. been favoured by Mr. Kenyen | © eſtate, (whatever it is called) after the 
With a copy of his note of that caſe, which] deaths of herſelf, E. V. and A. L. and 
ij much. fuller than either the report by Sir | failure of iſſue between them : or whether 
James Burraw, or that fince printed, in the f“ ſhe meant to give an eſtate in poil:fion, 
ſirlt volume of Blackſtone's reports. It agrees, | e to the iſſue of A. L. by a ſecond huſband.” 
however, in the material part of the judg- | His Lordſhip therefore, (being clear that it 
ment of the court, with Mr. Juſtice Bla:k- | was not an immediate deviſe), put the caſe 
ſores account; and it appears, by both, that | entirely on the remoteneſs of the firſt deviſe. 
the deciſion went upon tne alternative, either The manner in which he is ſaid to have 


o the neice having taken an eſtate-tail by | Rated the queſtion, in 2 Burr. 87 zo is men- 


implication, or of the fr/? deviſe (to the heirs \ tioned ſupra, p. 483. 


a) 2 Roll. Abr. 417. Remainder (G) pl. 5. ( Toid H. pl. 3. 
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CASES in MICHAEL MAS TERM 
This dax, his Lordſhip delivered. the ultimate en of the 


court, as follows. | 
Lord Mansr 111D—After ths . argulaent, and upon 

conſideration of the caſe, we were of opinion, and gave judg- 
ment accordingly, that either Thomas was tenant in tail, by con- 
necting his eſtate for life, in the deed, with the limitation, in the 
will, to his heirs-male, (without ſaying, it was our opinion that 
they could unite,,) or that the limitation over was too remote, ag 
being after an indefinite failure of iſfue; and we could find no 
cafe where the court, ima will of real property, had raiſed an 
implication to confine the failure of iſſue to the life of the an- 
ceſtor. But, afterwards, turning the caſes on this ſubject in our 
minds, and conſidering the reaſons on which they proceed, 
namely, to prevent perpetuities; we ſtopped the judgment, and 
deſired the caſe might be again ſpoken to. It has been argued a 
third time, and we have changed our opinion, and ſhall give our 
reaſons. The rule is unqueſtionable, that there cannot be an 

executory deviſe after an indefinite failure of iſſue. But that is 


not the caſe here. Weall think, that the eſtate for life being by 


one inſtrament, and the limitation in tail by another, they can- 


not unite, and that the heirs-male of Thomas would have taken 
by purchaſe. This is a ſettled ppint; and we lay it down as our 


clear opinion. What are the limitations here? They are, to the 


heirs-male of the body o as, and, in default of ſuch iſſue, 


to the ſecond, and other ſons. There are two ways, In form of 
law, in which this laſt limitation may take effect. 1. If Tho- 


mas dies, leaving iſſue-male, then the eſtate to the ſecond ſon 
takes effect immediately, as a remainder expectant, which may be 


| barred by a recovery. 2. Suppoſe the other alternative, (which 


really happened,) that Thomas has no ſon, then it is an executory 
deviſe to the ſecond ſon, if Thomas, at his death, leave no iſſue- 
male. This is within the limits eſtabliſhed by law to prevent 


perpetuities. Ve have looked into the caſes, to ſee how far this 


reaſoning upon principle can be ſupported by authorities; and we 
think there are three which go a great way. 1. In Stephens v. Stt- 


phens, the court took a large ſtride of twenty-one years after a life 
in being. The argument was, that this would not create a perpe- 
petuity. Former caſes had ſaid, a limitation might be made to 
take effect on the death of a perſon in gfe, or the birth of a poit- 
humous child, and alienation was not reſtrained for any longer 1 
time in Szephens v. Stephens, for if a deviſe could hold to a poſt⸗ 3 


humous child, there could be no altenation till he mould attain 
4 the 


T 
N 
4 


eſtates, in tail-male. 
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the age of twenty-ane. An obvious objection ta the alternative 
in this caſe 1s, that, if the limitation oyer is a remainder, it can- 
pot be turned into an executory deviſe. Thar is true, if it ever 
veſt as a remainder. But here it might, or might not, upon a 
contingency; and it never did, 2. 30, in Hophins v. Hephins, Lord 
TALBOT decided, in ſupport of the intent, that a limitation, 
which in one event would have operated as a remainder, but 


which event did not happen, ſhould operate as an executory de- 
viſe. This he did upon principle, without precedents; and a 


great eſtate is now held under his determination. 5 © Brownfword 
v. Edwards is another ſtrong inftance where it was held that a 
deviſe may operate either way, according to the eyent (a). 

Theſe are. the authorities which go along with the principles : 
have ſtated, and enable us to ſupport the intention of the teſtator. 
As to that, there is no doubt that he meant to give ſucceſſive 


Judgment for the plaintiff. 


(a) 2 Fez. 249. 


'MauRkICET againſi BRECKNOCK, 


moved for a rule to ſhew cauſe, why the inquiſition taken 
upon the writ of. enquiry in this cauſe, ſhould not be ſet aſide, 
on account of the ſmallneſs of the damages, It was an action on 
the caſe, for maliciouſly ſuing out a commiſſion of bankruptcy : 


againſt the plaintiff, and, alſo, for maliciouſly holding him to bail 


for 1020/, The defendant let judgment go by default, upon 
which a writ of enquiry was executed, and the jury gave only 
5/. damages. The affidavit upon which Ba/dwin moved, ſtated, 
that the plaintiff's attorney had proved, before the jury, that his 
bill of coſts to the plaintiff, for ſuperſeding the commiſion of 
bankruptcy, amounted to upwards of 30 J. and that no evidence 
was produced on the part of the defendant. He cited Markvam 
v. Middleton (a), where the action being for a tradeſman's bill 
amounting to.333/. and the enquiry jury having given only 2 
penny damages, the verdict was ſet aſide [I]. 


he could prove the bill, and who, when the 
jury was ſworn, refuſed to give evidence, 


{1] But, in that caſe, the plaintiff's attor- 
ne produced a witneſs, who had told him, 


0 (a) B. R. T, 19 Gow, 2. 1 K. 1 259. 
The 


N Tronity* Term laſt, (on Tueſday, the oth of May,) Baldwin 
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1789. 


Dos 


err Þ 
A 
FONNEREQY- 


Wedneſday, 
22 Nov. 


It is a general 
rule, that the 
court ill not 
ſet aſide a ver- 
dict, in an 
action for a 
tert, on ac- 
count.of the 
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the Gamagee. 


and 


492 

1780 
— 
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againſt 
BxECENOck. 


The court thought, under ſuch cucumitances, 
the ſheriff might, and ought to have adjourned, 


The ſmallneſs of the damages, therefore, 


Wedneſday, 
922 Nov. 


An underwri- 


ter is bound 
to.Know che 
nature and 
pecullar cir- 
cumfſtances of 


the branch of 


trade to 
which the 
policy relates. 
— o prove 
the manner 


Of Cpductig g 


a particular 
branch ef 
trade at one 
place evi- 
aence may be 
given to ſhew 
the manner 

in which the 
ſame branch 
15 Carried on 
at another 
place. 


action). 5 ; CT 
Lord MansF1tLD—He has confeſſed malice, in point of forn, 
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| The court, after ſome difficulty, granted the rule. 
This day Howorth ſhewed cauſe, and inſiſted upon it, as an 


eſtabliſhed rule, that the court will never ſet 


” % 


aſide a verdict on 
account of the ſmallneſs of the damages 
The Attorney General, for the plaintiff, obſerved, that every 
rule of that ſort admits of exceptions [2]; that the verdiq 
here, would appear to be glaringly abſurd, if the nature of the 
action were conſidered; and that the defendant, by ſuffering 


judgment to go by default, had confeſſed that he had acted a- 


liciouſiy; (the proof of malice being neceſſary to maintain the 


* * 


and merely for the purpoſe of letting the plaintiff in, to prove 
the degree of injury he has received, 5 
| 2 The rule diſcharged, 


[2] Thus, if the ſmallneſs of the damage; 
ariſes from a miſtake in point of law, of the 
ſheriff, (as in Markham v. Middleton, ) or of 
the jury, (as in Woodford v. Eades, 1 Str, 
425,) the court will ſet aſide the verdid. 


and the ſheriff thought he could not adjourn. 


on the authority of ſeveral caſes there cited, 


was not the ground of that determination. | 


* 


Nos lz and another again// K E N NOW AV. 


'HIS was an action on a policy of inſurance, which was | 
tried before Lord MANSFIELD, at Guilaball, at the Sit- 


tings after laſt Trinity Term, when a verdict was found for the 
plaintiffs. On Thurſday, the gth of November, Dunning obtained 
a rule, to ſhew cauſe, why there ſhould not be a new trial, and 
this day, the caſe was argued; by Lee, and Baldwin, for the 
plaintiifs, and the Attorney General, and Dunning, for 1 
defendant. e 

Ihe caſe, and evidence, upon Lord MANnsFIELD's report, 
appeared to be as follows: The inſurance was upon the {1ps, 
the Hope, and the Anne, at and from Dartmouth to Waterford, 
and from thence to the port, or ports, of diſcharge, on the coaſt 


of Labrador, with leave to touch at Newfoundland, and upon any 


kind of goods and merchandiſes ; and alſo, on the. ſhips till they 
and ſhould have 
moored | 


ſhould be arrived at their port of diſcharge, 
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moored at anchor. twenty-four hours,, and on the goods and mer- 1780. 
chandiſes, until the ſame ſhould be there d iſcharged, and ſafely Lys. | 
landed. By a clauſe in the policy, money advanced to the f/ber- Wh J 
nen was inſured. The Anne arrived ſafe on the coaſt of La- | Kennowar. : 
brader, on the 22d of June, and the Hape, on the 14th a 
July, 1778. From the time of their arrival, the crews were 
employed in fiſhing, and had taken out none of their cargoes, 
except at leiſure hours, (partly on Sundays, ſuch things as were 
immediately wanted. On the 13th of Auguſt, an American pri- 
vateer entered the harbour, ¶ Temple Bay), and took both the 
veſſels, there being nobody at that time on board either of. them. 
The action was brought to recover the value of the goods. The 
defence was, that there had been an unneceflary delay, in un- 
loading the cargoes, in conſequence of which they had been 
expoſed to capture, and that the under-writers ought not to be 
liable for what had happened from the negligence of the inſured. 
The plaintiffs-reſted their caſe on the words of the policy, and 
on the uſage of the trade. They called one At wich, the cap- 
tain of the Anne, who ſaid, that he had been the ſame voy- 
ge three times in the three laſt years, and that they had pro- 
ceeded in the ſame manner during each of the voyages; that 
he did not think the plaintiffs had wareh ouſes ſufficient to have 
held the. goods, if they had been landed; and that there were 
no ſettlements: on the. coaſt of Labrador, but thoſe belonging to 
the plaintiffs. One of the failors ſwore to the ſame effect. 
The plaintiffs then called one French, to prove the cuſtom of 
the Newfoundland trade. This evidence was objected to; 3 but 
Lord MANSFIELD admitted it; and the witneſs ſwore, that, 
in the Nerfouudland trade, it is cuſtomary to keep their goods 
on board ſeveral months, and that ſometimes they have part of 
their home ward cargo of fiſh, and part of their old cargo, on 
board, at the ſame time. That the firſt object is to catch 
ſh, and they unload only at times when they cannot fiſh. The 
old cargo being - chiefly ſalt, and proviſions, it is taken out 
gradually, for curing the fiſh, and for conſumption. This 
6, vitneſs was confirmed by one Newman. Neither Newman 
nor French had been at Labrador. One Hunter was then 
called, who proved, that, ſome years ſince, he uſed to ſend 
veſſels of his own, and alſo chartered veſſels, to Labrador, and 
ey! that it was uſual, in chartering veſſels, to ſtipulate, that they 
we ould have ſixty days allowed for diſcharging. That he appre- 
ted! ended they were oftentimes longer, in fact, and that it was 
| = * . not 
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Nosrs 
again 


» OITTIES That, as the policy on the ſhips expreſſed twenty-four hours 
after their ſafe arrival, no under-writer.could ſuppoſe, that the 
was to be liable for the goods for ſifty or ſixty days longer, 
There was nothing that beſpoke an inſurance upon a trading 
voyage. The only reaſonable conſtruction of the policy is, that 
the goods are to be protected until they can be reaſonably and 
conveniently, landed. As to the evidence. concerning the Neu- 
_Joundland trade, it ought not to have been admitted. In caſes 


Haundland. W | 


under-writer is, perhaps, bound-to take notice of it, yet on 


for protecting the ſhip, and goods, during her ſtay, This, 
though it may be unneceſſary, ſhews, at leaſt, that where there 
is no general uſage, the under- writers ſhall not be diable, with- 
out an expreſs ſtipulation. But, here, there. can be no general 
uſage; The trade has been eſtabliſned but a few years, and is 
entirely in the hands of the plaintiffs. Newfoundland and La- 
. brador, are diſtant, and diſcontiguous, and, although the object 
of the voyages to both, may be the fiſhery, yet the fiſhing trade 
is conducted very differently at different places. Would the 
practice at Greenland, Nova Zembla, on the coaſt of Scotland, or 
in the new whale fiſhery in the Mediterranean, be evidence in 
this caſe? Af a merchant Who carries on the fiſhery on the coaſt 
of Labrador, chooſes to adopt the methods and practice in uſe 
at Newfoundland, he certainly may; but, till this becomes gene- 
rally known, the under-writers are not bound to take notice of 
it. There will be no inconvenience to the trade, by a deciſion 


conducted in the ſame manner with other branches of the ſame 


tried at Guildhall, evidence of the general pradice in the Guinea 
trade had been admitted, upon the conſtruction of a policy, on 
a ſhip engaged in a particular branch of that trade. The inſured 
could not, it was admitted, take an unuſual and unreaſonable 1 


CASES IN MIGHAELMAS TERW 
not. 0 eaſy to diſcharge a cargo at t Labrador, as at New. 


In ſupport of the PE, a a new trial! it Was 1 


of great public branches of trade, ſuch as- that to the coaſt of 
Guinea, the general uſage may be given in evidence, and the 


policies on Guinea ſhips, it is moſt uſual-to-inſert a ſpecial clauſe, 


in favour of the defendant, becauſe a ſpecial clauſe may be! in- 
:ferted in future policies. 

On the other fide it was argued, that, what is the uſage in a 
ſimilar branch of trade, is evidence. That it was a fair pre- 
ſumption, that a new branch, recently eſtabliſhed, would be 


buſineſs. That, in a late caſe of Puller v. Offey, which was 


time 
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time to unload, and, if it had appeared that the time employed 


at Newfoundland, 'the' plaintiffs, perhaps, would not have been 
entitled to a verdict.; but the jury ere to judge, under the cir- 
cumſtances, whether the time was unreaſonable, and they thou St 
it was not. 
Lord MaxsrIEID— The alle of fiſhing on the coaſt + New - 
| foundland, eſpecially f from the weſt of . England, has been known 
and practiſed for many years. Since the treaty of Paris, a new 
trade has been opened to Labrador. The inſurance, here, is on 
the ſhips, and-the. goods till landed, The defendant ſays, the 
plaintiffs have been guilty of an unreaſonable delay in landing. 


decided, by knowing the uſual practice of the trade. Every un- 
der- writer is preſumed to be acquainted with the practice of the 


has exiſted, and has been conducted in the ſame manner, for three 
years. It is well known that the fiſhery 1 is the object of the 
voyage, and the ſame ſort. of fiſhing is carried on in the ſame 
way at Newfoundland. I Kill think the evidence on that ſub- 
jet was properly admitted, to ſhew the nature of the trade. 


law cuſtom. 


WIILES, and ASHHURST, Fuſtices, of the ſame opinion. 

*Bur.LER, Fuſtice, I think there was ſufficient evidence, with- 
out calling in aid the uſage in the Newfonndland trade; for it 
appeared, on the face of the policy, that the fiſhery was the 
purpoſe of the voyage. But I think the evidence objected ts 
was properly admitted. If it can be ſhown, that the time 
would have been reaſonable in one place, that is a degree of 
evidence: to prove, that it was ſo in another. The effect of ſuch 
evidence may be taken off, by proof of a difference of circum- 
ſtances, It. is very true, that the cuſtom of one manor is no 
eridence of the cuſtom of another; That has been determined 
in many caſes; But the point here is very different; It is 


a. queſtion concerning the nature of a Pro. branch of 
trade, 


The rule diſcharged. 


in this caſe, had been longer than what was uſual and reaſonable | 


That queſtion was to be tried by the jury, and could only be 


_ he inſures, and that, whether it is recently eſtabliſhed, or 
If he does not know it, he cught to inform himſelf, It 
is no 5 e if the uſage has only been for a year. This trade 


The point is not analogous to a queſtion. ene a common- 
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{ Wedneſlr. RVSSEL again LANGS TAPE. 

| | 22d Nov. 8 N 1 5 Ef wt ; t „ n | ; 
An indorſe- | AT * vos > 14 | | | O . 
I. NE Galley having had frequent money tranſactions with 
on a blank the plaintiff, who was a banker, and having over-drawn | i 


note or 


check will! his caſh account, the plaintiff, ſuſpecting his credit, refuſed to 
1 advance him any more money, without the addition of the 


dorſor for name of ſome indorſor of whom he ſhould approve. Upon 
any ſum. and 


ns of pay - Tilt» Galley applied to the defendant, and he indorſed his name 


ment which 2 
L on five copper plate checks, made in the form of promiſſory | 


whom he. notes, but in blank ; 1. e. without any ſum, date, or time of 
entruſts the 


note chooſes payment, being mentioned in the body of the notes. Galley 
ro inſert in it. afrerwards filled up the blanks with different ſums and dates, 
as he.choſe, and the plaintiff diſcounted the notes. One of 


them was made payable on the 22d of September, two on the 


argued 


27th of September, and two on the 4th of October. Theſe | 

notes not being paid when they became due, the plaintiff, on L 

the 14th of October, called upon the defendant, as indorſor, ; 

for the payment of all.of them, and, upon his refuſal, brought ; 

this action, which was tried, before HoTHAm, Baron, at the |; 

laſt A/izes for the county of Durbam. It appeared that Galley g 

had become a bankrupt on the 20th of September, and that, on R 

the 27th, the defendant had been preſent at a meeting of his 1 

creditors. It alſo appeared, that Ruſſel knew the notes were 

blank at the time of the indorſement. The plaintiff and the 4 

defendant lived in the ſame town. 4 

For the defendant, at the trial, it Was a 1. That A 

: 1 notes being blank at the time of the indorſement, they A 

were not then promiſſory. notes, and that no ſubſequent act af jo” 

Galley could alter the original nature or operation of the de- b 

fendant's ſignature, which, when it was written, was a mere 4 

nullity: It was alſo objected, 2. That the notice of the non- * 

payment by the drawer, was not * ſoon enough to the th 

| indorſor. m 

The judge * of opinion with the. defendant on the firft of 
| 7 point, he directed the j jury accordingly, and they found a ver- 

| TT ick for him. w 

| On Wedneſday, the 8th of November, Arden tained a rulc th 

to ſhew cauſe why there ſhould not be a new trial, which was 2 


he thought it of conſequence enough to be argued. 


IN THE TWENTY-FIRSF YEAR OF GEORGE 11. 

argued this day, by the Attorney General; Lee, apd Seoze, i 
ee, and Scott, in 

uf ppott of the verdict, and Dunning, for the pron” 3 


1. The Attorney General gave up the ſirſt point, but Lee ſaid 


It never 
had been determined, he ſaid, and deſerved confideration. The 


.copper-plate checks in this caſe, without ſum, or date, were 
2 
mere waſte paper, and Lang flafe's name upon them had = 


more effect than if written on any other blapk pi 
apk piece of paper. 
An indotfement ſuppoſes 2 bill, or promiffory note, Me 


ally exiſting, ant if a party take an indorſed bill, or note, know- 
ing, at the time, that it was not the ſubje of an 1gdorſement 
when the name was written on the back of it, he is not injured 


if he is afterwards-teld, that he ſhall not be permitted to treat 


it as a bill or note. The very declaration, in this action, neceſſarily 
ſtates a pre-exiſting note, previous to the indotſement; and ſuch 


forms are not to be conſidered as uſeleſs, and without a meaning. 
How can the plaintiff be permitted to ſay, that, by this ſig- 


nature, the defendant contracted for a given ſum, when he 
p 29 > 4 «+ 


knows, that, at the time of the ſignature, he did not contract 


for any thing. This defence might not be. competent, as againſt 
a third perſon, bat it ſeems int and 'fair, as againſt the SY 
tif, who was aware of the original nature of Mp tranſaction. 
2. On the other point, they admitted that what ſhall Ib 
deemed reaſona ble notice:to an indorſor, ef non-payment b 
the drawer, ought properly to be decided by the jury; but ſaid ir 


was well eſtabliſhed, that ſuch notice ought to be as early as 


poſſible. That, where the parties live at a diſtance, the notice 
ought to. be given by the firſt poſt, though, if any thing delay 
the going · out of the poſt at the uſual time, fat will be an ex- 
cuſe; but that, here, the parties lived in the ſame town, and no 
notice had been given till ten days after the time of c ment, 


even in the caſe of the notes payable in October. As to the 


bankruptcy, it had been frequently ruled by Lord MANSFIELD, 
at Guilaball, that it is not an excuſe for not making a demand 


On 
n a note or bill, or for not giving notice of non-payment, that 


the draw | 
the drawer, or acceptor, has become a bankrupt ; as many means 


may remain of obtaining payment, by tl 
my g pay „by the affiſtance of friends, 


22 other ſide, it was ſtated, by Dunning, that the jury, 
mw province it was to decide on the ſecond point, were, upon 
at point, clearly with the plaintiff, and that they had found 


a verdict for the defendant, in deference to the Judge 4 opjnion, 
r e On 
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cares IN MICHABLMAS TERM 


on the other queſtion. As to that queſtion, he inſiſted that there 
could not be a doubt but the direction was wrong. It ftrength- 


tively anſwers 
and denies the 
charge, this 
court always 
refuſe the at- 
tachment, 
without en- 
tering into the 
credit of the 
parties or the 
probability of 


the evidence. 


they proceed differently: 
rogatories, and alſo examine witneſſes on both ſides, and then 
decide upon the truth of the charge.—In this caſe the court 
thought the charge was not ſufficiently anſwered. 3 


Aer, ened the plaintiff's caſe, that he knew the notes were blank 
Lane. when indorſed. For what purpoſe could he ſuppoſe the indorſe- 
srarrz. ments were made by the defendant, but to anthorize Galley to 
fill them up with any ſum he pleaſed, and to bind himſelf, as 
his ſecurity, to that extent. The declaration ſtates the notes to 
have been made before the indorſements; ſo all declarations 
againſt indorſors muſt ; but the defendant, by indorſing them, 
concluded himſelf from contending, or e that nan were 
not filled up when he ſigned them. 
Lord MANSFIELD—There is nothing ſo clear as the fir? point. 
The indorſement on a blank note is a letter of credit for an 
indefinite ſum. The defendant ſaid, © Truſt Galley to any 
* amount, and I will be his ſecurity.” It does not lye in his 
mouth to ſay, the indorſements were not regular. The direction 
having been wrong on this Py it is needleſs to go into the 
other. 
The 85 made abſolute [1]. 
II] Before there was an opportunity for | Guildhall, and, a verdid being found for 
a new trial, another action, between the | the plaintiff, the defendant ſubmitted in | 
ſame parties, and under fimilar circum- | this action, without going to a ſecond trial. 
ſtances, came on, before Lord Mansfield, at | 
. The KING again VAUGHAN. 
23d Nov. = | 5 . | 
nl AUS E ſhewn againſt a rule for an attachment againſt | 
an attachment the defendant, for acting as an attorney of this court, 
15 prayed poſt- 


after having been ſtruck off the roll.—Lord MAaNsSFI1ELD 
ſtated the practice of the court to be, that, 


if the defendant, 
by his afadavzt, fully denies the charge, on which the rule for 


an attachment was granted, that 1 is ſufficient; 


ſidered; but, if the defendant is hardy enough to ſwear falſely, 
he is left to be puniſhed by indictment. In Chancery, he faid, 


they examine the defendant on inter- 


2 


The weight of | 


the evidence, or the credibility of what is ſworn, is never con- 


The | 


fe. 


ot 
fo 


IN THE TWENTY-FIRST YEAR: OF GEORGE III. 


The Attorney General, and Peckham, for- the proſeeution— 
| Dunning, 2 en for the defendant. 
1. „ rule made abſolute [1 . 


17 In 95 rinity 7, 21 Geo. 3. the "IN 


ſonment in Clerkenwell priſon. | 
fendant was ſentenced. to ſix months mo. 


K1NNERSLEY again} William OR E. 


HIS was an action of debt, by the owner of a fiſhery, 
for a penalty of 5 J. under the ſtatute of 5 Geo. 3. cap. 14. 
'& 9 & 4. for killing fiſh in his fiſhery. The defendant was the 
ſervant of a Doctor Cotton, who claimed a right to the- fiſhery 
in queſtion, and an action of treſpaſs had been brought againſt 
ſome of his ſervants, by the preſent plaintiff, to try the right ; 
which action was tried at Staford, in ſummer, 1779, and a ver- 
dict found for the plaintiff. The defendant applied for a new 
trial in that cauſe, but it was refuſed (a). However, Doctor 
Cotton not being ſatisfied, gave the plaintiff notice, that he 
ſhould order one of his ſervants to fiſh in the ſame place, with 
the expreſs view of procuring an opportunity to try the right 
again. He accordingly did ſo, and it was in obedience to his 
orders for that . purpoſe that the defendant committed the act 
for which the preſent action was brought. This the counſel 
for the defendant offered to prove at the trial, and contended, 
that, when it ſhould be proved, the plaintiff ought to be non- 
ſuited, for that ſuch an aſſertion of a right, was not an offence 
within the ſtatute, there being an expreſs exception in $5. in 
favour of perſons who ſhall have a “ uf right or claim.” PER- 
RYN, Baron, before whom the cauſe was tried, at the laſt 
Aſſizes for Staffordſhire, decided this point againſt the defendant, 
and refuſed to hear the evidence. 


former cauſe of Kinnerfley v. Orpe, to ſhew his excluſive right 
to the fiſhery. This evidence was objected to, on the part of 
the defendant, becauſe the former action, and this, were not 


cauſes hetween the ſame parties, the name of the former 
defendant being T, homas, and that of the preſent, WÄilliam. The 


evideace was not only admithble, but concluſive, (both the 


(a) Kinnerſley v. Orpe, ſupra, 56. 
Orpe's 


Judge, however, over-ruled the objection, and held that the 
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1780. 
The KING 


againſt 


VAudh Ax 


Thurſday, 
23d Nov. 


A perſon who 
fiſhes in a 
fiſhery be- 
longing to 
another, but to 
which he has 
a claim, for 
the purpoſe 
of giving oc- 
caſion to an 
action in or- 
der to try the 
right, is not 
liable to a 
penalty under 
5 Geo. 3. cap. 
14. 


The plaintiff produced no 
other proof than the record of the verdict and judgment in the 


KIR ER- 
ET 
222 
WIILIAU 
ORPE. 


it was unneceſſary. They thought the defendant ought to haye 


„ or claim'. The court alſo thought, that the record in the 


| Friday, 
24th Nov. 


In a common 
indenture of 
apprentice- 
ip, under 

5 El. c. 4. be- 
t. veen the fa- 
ther, ſon, and 
maſter, the 
father is an- 
ſwerable for 
what is to be 
performed by 
irhe ſon. 


0 


above ſtated ; and, this day. cauſe was thowt, by e and 


indenture, as ſtated in the Declaration, was in the common 


reaches of ſuch of the covenants as were to be performed only i 


0828 in MICHABLMAS TERM 


Orr having acted under the authority of Cotror, who: was the 
real defendant in both cauſes), unlefs collufion could be ſhown 
in obtaining the former verdict and judgment. This was not 
attempted; and the jury, agreedbly to the Judge's direction, 
Found for the plaintiff. 
On Thurſday, the gth of November, Bower moved For. and 
obtained, a rule to ſhew.cauſe, why there ſhould not be a new 
trial, on the ground of a miſdirection in the ſeveral particulars 


Swinner ton. 
Bearcreſt was going to . but the court told bis, 


been let in, to prove the notice by Doctor Cotton, and that, if that 
had been proved, this would not have been a caſe within the a, 

 BuLLER, Juſtice, obſerved that, to.conſtrue it in the man- 
der contended for on the part of the plaintiff, would be to read 
the clauſe of exemption, ** righ7 and claim, inſtead of ©* right 


former cauſe, — admiſſible evidence, was not concluſive, 
The rule made abſolute. 


Brancn again Ew1NGTON, 


'CTION of covenant on an indenture of apprenticeſhip, 
by the maſter, againſt the father, of the apprentice, The 


form, under the ſtatute of 5 Elia. cap. 43 the plaintiff expreſſſy 
covenanting to find the apprentice meat and lodging, the de- 
feadant to find him cloaths and waſhing, and the apprentice, 
that he would ſerve faithfully, &c. and, for the true performance 
of all, and every, of the ſaid covenants, each of the ſaid parties 
bound himſelf to the other. Breach aſſigaed, that the appren- | 
tice had abſented himſelf from the ſervice. General Demurrer. | 

Peckbam, in ſupport of the demurrer, contended, that the 
parties were only bound for the expreſs covenants which they 
had /everally entered into. That it would be abſurd to confſtrut 
the general words ſo as to render the defendant liable for 


by I 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


by the ſon. The ſame conſtruction would render the father liable | 


to the ſon, or the ſon to the father, for thoſe which the maſter 


was to perform. In all covenants, the intention is to govern. 


The maſter has other remedies beſides an action of covenant, 
againſt the apprentice, if he abſent himſelf. He may, by appli- 
cation to the juſtices, have him puniſhed, under 5 Elix. cap. 4. 
$ 35 3 or, if he wants compenſation for the loſs of ſervice, he may 


60 
Buaxcn 


againſt 
EwiNGTON. 


compel him to make it up by ſubſequent ſervice, under 6 Geo. 3. 


cap. 25. If the conſtruction contended for -on the part of the 


plaintiff ſhould prevail, pariſh-officers will be liable for the 


breaches of ſimilar covenants in pariſh indentures [I]. 

Lord MANSFIELD ſtopped Baldwin, who was to have argued 
on the other fide, and ſaid, nothing was clearer than that the 
father was bound for the performance of the covenants by 
the ſon, 


Judgment for the plaintiff [2]. 


11 In 0 indentures Ae El. cap. 2. ; [2] Vide Whitley v. Loftus. B. R. M. 


$ 5. the pariſh-officers.do not covenant. Vide | 10 Geo. 1. 8 Mod. 190, which is directly in 


the form of ſuch indentures, 1 Barn's Fuſtice, | point, and was meant to have been cited by 


WyLLIE againſ} WirLkE 8. 


CTION of debt upon a bond conditioned for the pay- 
ment of an annuity to the plaintiff, for ſeven years, by 
quarterly payments, the firſt payment to be made on the 25th 
of December, 1774. The defendant, after craving oyer, and ſet- 
ting forth the condition upon the record, —which recited, that the 
annuity had been agreed to be paid to the plaintiff, in confidera- 
tion of his having diſſolved a partnerſhip between himſelf and 
one Oxlade, a co-obligor in the bond with Wilkes, in order that 
Oxlade might take Wilkes into partnerſhip, —pleaded, that he 
became a bankrupt, and a commiſſion iſſued againſt him, on the 
24th of March, 1777, that he afterwards obtained his certificate 
on the 5th of Fanuary, 1778, and that the cauſe of action ac- 


crued before he became a bankrupt. Upon this plea iſſue was 


joined ; and the cauſe came on for trial, before Lord MansFIELD, 
at Guildhall, when a verdi& was found for the plaintiff, ſubject, 


to the opinion of the court, on a caſe which ſtated ;—That a 


6 M _ quarter 's 


Friday, 
24th Nov, 
The penalty 
of a bond for 
ſecuring an 
annuity hav- 
ing once been 
forfeited be- 
fore a bank- 
ruptcy, the 
value of the 
annuity may 
be proved un- 
der the com- 
miſſion, and 


the certificate 
is a diſcharge 


from future 
payments, 
notv/ ithſtand- 
ingthe arrears 
hall have 
been paid af. 
ter the forfel- 
ture and be- 
fore the bank 
ruptcy. 
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Juskter 8 annuity became due on the 25th of -Dicentber, 7 
That the arrears due on that day were paid on the 18th of 


Marcb, 1777; and that the defendant became a bankrupt, that 


a commiſſion, iſſued againſt him, and he obtained his certificate, 


as ſtated in the plea.— The queſtion for the opinion of the court 
was, whether the e s cauſe of action accrued vexore the 


bankruptcy. 2012 


The caſe was argued on 7 . the 4 of nel by 


Wood for the plaintiff, and Dunning for the defendant. 


Mood argued as follows—The certificate is not a bar in this 


caſe, The plaintiff had no legal remedy on the bond, at the 
time when the commiſſion iſſued, and therefore could not have 


been admitted as a creditor under the commiſhon. All the in- 


ſtances in the court of Chancery, where- annuitants have been 


permitted to prove under commiſſions of bankruptcy, have been 


in caſes where the bond has been forfeited, and thereby a legal 


remedy for the penalty has been acquired. Here the forfeiture 
which would have been incurred by the non-payment of a quar- 


ter of the annuity on the 25th of December, 1776, was waved, 


and done away, by the payment and acceptance of the arrears, 
at a ſubſequent day. In this reſpect, the preſent caſe reſembles 
that of Webſter v. Banniſter (a), where your Lordſhip ſaid, that 
you ſhould have held the a& of payment at a future day, to be 
in itſelf proof of a waver of the forfeiture of an annuity bond. 


The penalty was not a ſubfiſting debt after the waver. It could 


not, therefore, be proved under the commiſſion, nor diſcharged by 
the certificate, for no debt can be proved that is not demandable = 
at the time of the bankruptcy. Indeed, by the ſtatute of 4 & 5 
Ann. cap. 16. F 12. payment of money ſecured by a penalty in 
a bond, after the day in the condition of the bond, amounts to 
a parliamentary waver of the forfeiture incurred by the non- 
payment on that day. It is true, the words of the ſtatute ſpecify 
only bonds conditioned for the payment of 4 leer ſum, at a aa) 
or place certain, and mention the payment of the principal and 
intereſt due. But it cannot have been intended to confine the 


_ proviſion ro conditions for the payment of one leſſer ſum, and 


to exclude bonds for ſecuring repeated leſſer ſums, to be paid 
ſucceſſively, or ſuch upon which no intereſt is to be paid. But, 
beſides the penalty in this bond, there is, in the condition, an 
agreement, or covenant, under the ſeal of the defendant, for the 


(a) Supra, E. 20 Geo. 3. p. 378. 


payment 


IN THE TWENTY-FIRST YEAR OF GEORGE IT. 


payment of the annuity. Upon this, an action of debt, or cove- 


nant, might be maintained, excluſive of the remedy on the pe- 
nalty; and it has been frequently decided, and particularly in a 
late caſe of Cotterell v. Hooke (a), that the remedy for the grow- 
ing payments of an annuity, when ſecured by covenant, are not 
barred by a bankruptcy e By the ſtatute of 8 & 9g 
Will. z. cap. 11. § 8. in actions upon bonds for non- perform- 
-ance of any covenants, or agreements, in any indenture, deed, 
or writing, contained, the plaintiff is to recover, not the pe- 
nalty, but damages for every breach he ſhall prove, This 
bond is of that fort, and, fince that ſtatute, a breach of the 
covenant and agreement does not entitle the plaintiff to the 


penaliy, even at law, but only to have it ſtand as a ſecurity for 
future breaches. 


Dunning The inclination, both of courts of law and equity, 
has always been, to give to bankrupts who have ated fairly, a 
complete diſcharge. It is impoſſible to imagine a caſe more 
proper, to ſhew the hardſhip of the doctrine contended for on 
the other ſide, than the preſent ; for the defendant was made a 
bankrupt only on the 24th of March, and on the 25th, the 
very day after, he became liable (if the plaintiff's action ſhould 
be ſuſtained) to'a quarter's payment of this annuity. In J/eb- 
er v. Banniſter, iſſue was taken on the fact of payment after 
the day, and therefore the queſtion, how far ſuch payment would 
have been a waver of the forfeiture was not before the court. 


Your Lordſhip might uſe fome expreſſion, ſimilar to what has 


juſt been ſtated, in that caſe of Webſter v. Banniſter ; But you 


certainly did not mean to give a folemn opinion upon the point. 


Had the caſe required it, you would have given the queſtion a 
more thorough conſideration. The idea of waver originated 
from the ſtatute of Queen Anne, but that ſtatute has never been 
underſtood to relate to bonds for ſecuring annuities. The firſt 
caſe in Chancery on this ſubje& was in 1738, Ex parte Le 
Compte (6). The next in 1741, Ex parte Belton (c). In both 
theſe, the annuitant was let in to prove the value of his an- 
nuity, on the ground that the bond being forfeited by non- 
payment on the day, the penalty had become a debt at law. 
There was, however, no queſtion about any waver by a ſubſe- 
quent payment in thoſe caſes. But, in the caſe of Perkins v. 


(a) H. 19 Geo. 3. ſupra, p. 93. | (cc) Ibid 
() 1 Att. 251. . . 
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R CASES in MICHABLMAS TERM 


Kempland [1], which was decided a few years ago in the court 
of Common Pleas, it was unanimouſly held, that a Payment 
after. the day, would not diſcharge the forfeiture of an annuity 


bond, which, when once it has become abſolute, can never be 


made conditional; that ſuch bonds are not within the ſtatute 


of Queen Arne ; that, if a forfeiture has happened before a 
bankruptcy, the annuity may be valued, and proved under the 
commiſſion; and that, after the certificate, the bankrupt is not 
liable to any future payments. This caſe is deciſive. 


Mood in reply In Cotterell v. Hooke, which was ſubſequent 
to Webſter v. Banniſter, the caſe of Perkins v. Kempland was 


cited: That caſe was ſimply a bond containing a penalty for 
ſecuring the annuity : "There was no agreement contained i in the 


Condition. 5 


Bur LER, Juſtice,. The caſes of Vebiſter v. Banzifter, and Per- 
ins v. Kempland, may ſtand very well together. As to the caſe 
of Cotterell v. Hooke, that was an action upon the deed of cove- 
nant. Here, if you had an election, and could have proceeded 


upon the agreement, you have made your election, and taken 
the other courſe, for this is an action for the penalty. 


The court took time to conſider; and, this day, Lord Maxs- 
FIELD delivered their unanimous opinion, as follows. 

Lord MANSFIELD (after ſtating the pleadings and the caſe)— 
Before, and at the time of the bankruptcy, no money was due 


under the condition of the bond. The penalty had been in- 


curred, a quarter's annuity not being paid on the day, but the 
obligee had afterwards received the money. The queſtion 1s, 
whether there was any debt due at the time of the bankruptcy; 
and, as between the parties, on general principles, when a for- 
feiture lies in compenſation, and the perſon entitled to the com- 
penſation receives ſatisfaction after the forfeiture, he can never 
reſort back to the penalty. Take the common caſe of rent: 

If payment is made after the day, you can never recur to the 
forfeiture. All forfeitures are odious, if carried beyond their 
true intent. Beſides, (I here ſpeak my own opinion,) in queſtions 
between the parties, I ſhould exceedingly incline to ſay, that 
annuity bonds are within the reaſon, though not the letter, of 
the act of the 4th & 5th of Queen Anne; an act made to remove 
the abſurdity which Sir Thomas More unſucceſsfully attempted 


to perſuade the Judges to remedy, in the reign of Henry VIII. 


[1] T. 16 Geo. 3. Since reported 2 Black}. of the cafe than what is there given. 
1106. Mr. Dunning read a much fuller note | 8 


2 For 
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For he fummoned them to a conference concerning the granting 
relief at law, after the forfeiture of bonds, upon payment, of 


2 


pripeipal,, intereſt, and coſts ; and when they ſaid they could 
not relieve againſt the. penalty, he ſware by the body of C God, 
he would grant an injunction. This i is a remedial law, ang, if | 


+7 


a caſe is within the miſchief, the remedy ought t to extend to it. 


] ſhould have thought, therefore, that paymept after 1 the day, 
might be pleaded to an action on an annuity bond. In the caſe 
of Mebſter v. Baunifter, as far as it was neceſſary to e confider the 


point, we were al] inclined to think, that, eyen without an 
expreſs agreement to give farther time, the receipt of the money 
But, inſolyent acts 


after the day would have been ſufficient. 

differ from the bankrupt laws ; there is no authority, no com- 
miſſioners, under the inſolvent acts, to ſet a value upon the an- 
nuity. The preſent caſe ariſes on a bankruptcy. It is to be 


lamented that ſo large a claſs of creditors as annuitants are, 


ſhould be left without any expreſs proviſion in the bankrupt 
laws. It is hard upon them that they ſhould be excluded from 
proving under the commiſſion (when perhaps the other creditors 
may receive 15 ſhillings in the pound under it) and ſhould be 


left only to a fruitleſs remedy againſt the bankrupt. It is 


alſo hard upon an honeſt bankrupt, who has given up his 
all to his creditors, that he ſhould till continue anſwerable for 


debts which he has pe to fatisfy. This is a great defect 
and chaſm. It is a pity that the legiſlature ſhould be filent, 


and ſhould force the courts, in order to attain the ends of Juſtice, 


to invent legal ſubtleties, which do not come up to the com- 
mon underſtanding , of mankind. That has . been done in the 
caſe of annuities. The court of Chancery has laid hold of this 
ſubtlety. It has ſaid—The penalty is the debt if the forfei- 
ture has been once incurred, and you may have a value ſet upon 
your annuity, and come in as a creditor, under the commiſſion.— 
If it is objected, that the forfeiture was waved, the court 
anſwers, No matter for that; it ſhall be ſtill in force, becauſe 
it is for the benefit both of the creditor and the bankrupt that 


it ſhould be ſo.—This has been ſettled, and we all adhere to the 


determination, as far as this caſe goes, as a legal ſubtlety, eſta- 
bliſhed for good purpoſes, but not to be drawn into principle or 
argument in other caſes. It has been the foundation of practice 
in the court of Chancery, and has received a ſolemn conſidera- 
tion in the court of Common Pleas, in the caſe of Perkins v. 
Kempland, which i is an authority directly in point. That court 


6 N thought 


againſt. 
WitL&ES. 
n 


got 1 


* 
A - 
; . . 
3 "C0 — — 
'Y N x 4 8 " Gs — —_ a. 
* 1 2 — 3 — - 
” od — r Ep - n 
4 A $4 i S 2238 — A 1 — — — — * - — — 
* thre + wm — yo", a a ent. "I - — 1 . — = r — — 
r n 3 q 9 — . 
— on 4 — 2 Go rea, 2 2000 way l , 
3 — — — —_ 


— — 


eee 
* 1741 


577 — 
. 
3 ann 
—— 
— — * 
32 4 


8 P 4 — —— ” —— 
— * 3 — 2 ˙* ˙—— . Br ee — Ns 
W 8 —— — — — af hd — 
2 ͤ ͤ ͤ Ä 1 ere — 
en 8 os = . RES <3 : Rt oy egy od oe Ls wy 
* CNRS 8 2x Wn. m_ .. A 3 N 
. SE na —— Wo, 0 7 
> > — * — — <> emo . cz 3-4 3 
oo oe * * 1 dar ot I — Sr PT 
— *. 2 TIF "+> 7. 3 - 
* a ” , . * q : n — n 
+ » Wu 8 D 2 Oe” r 1 p 
DEE AMER LET — = - Mg ow — — F 2 
2 — A — > — * a — 2, 
b we * * e 
—— ado woes i xo — — 


— 
1 — : I on Ship oh — l 
— © if +"? pa; So Orme — . * p a —— . 2 . y 
7 X 2 een Pe — - IS 2 — k 
— — 2 _— : — I * ay FRA r — 7 bs R \ - 
— hn © 1 — ** 5 n — Job” — 7 — ve 8 - 
— Pry ; ile AF me os 2 h — N * — 7 „ 7 - = 
. Ea A tre Or Fe A r 2 i r - — - f "7; 
* 4 7 q » abÞ. — IF "4 - -_ « La 4p . 42 
- 7 a, * . 
7 . . 


- ——— + — = 
- — * * * 7 — > FR — EG — nn er is — 
— 7 — 9 — —— « — . — - - 1 Q 7 
wy nw — > -” . — — - « -+ * — 1 — 8 — — — — — — — — S b 
5 =P 4 by 0 - b p_ — — 2 5 * mY ISS _— * — — ———— 
— 4 Cf a nth —  o gd * 
w — - — r — - — 
5 — 22 a — 4 © . po 
— 1 — - L - — 4 — FE tee Page a r 2 - 4 . l 
— > — - x > — 1 * 5 4 * — 2 * mm — 5 hg N 222 = 
L p I — - ; n . ee + or on —— r 4 2 — 4 2 = 22 A ** 0 FT 4 22 = * — N 
* - 8 „% Oe He — - r — — 4 —_— ER re, 2 — — * n — — — 5; 1 —wge yy on r XA 2. 7. 8 K — 
. nee. eo ys r — — 3 — nr — — 2 3 5 — E PTE Ende . — 2 r 5 of r. ͤV rod Sanz * * b 
— ů — —— - Wap - I yore 1m, DN 288 — — . 7 * op” # 4 Fe * — * TS, md. - 5 — Y g + 1 
— * Das 5 (7 opt ide - 4 . > » K ” _ * - 1 * 5 A 2 — * — ſo 6 ; on 2 
r — 3+. ye — 3 b STORE "i — A * oh Mr, 4 * 4 TY or PIT 4 + a> uw — » * 8 .. __ ey et 2 1 — A 
44 3 = 3 5 7 5 — — * * HI . . Ln ns DEITY i IR IE OS EA 2 Pry " NS =" 
. — : +4 * . ney r — — SED," ˙— nn rr — A I _ LIT n * : —_ * — © a — Dn — — 
72 7 - — — 7 — — n TID — — — — — — — * 2 - g < 1 — 2 * — E . — 
ern Lr 998 Cong 3 * SD - 2 > * —— . : a 1 — — 3 
% R & C Z — OJ b ä 4 I — = <> Go a 
4 222 ͤ ⁵ — IR an 25 4 4 . N 5 . ” EAA WE d - — 
8 5 . az . — ü — = 


* 
I, Ov 


— 
1 


gt . E 
: \ I TO ide — : 0 TS * 
x <p " g A. "= 
Cn SY EO = 1 ö 23 ˙ —— oo on oo NO. 
2 \ l — — 2 7 45, \ - , mr —— - — 
2 CO —— a-——_— Dc . . 2 2 \ 
4 2 . 5 7 N - Foo E * 1 — 3 — 2 4 
IF, : \ 0% r — 7 3 2 g I 8 CR = — * . = 
2 . — r r TR v 6 f = — me 
— * Ce; * r — -* gs gn. ior on 33 PR „ — 2 1 — - 
— — — 8 Dog Ora — — — a — 9 — 2 — C- — . - 
- 2 2 —— 2 3 — Lea — — r 
2 —— 5 yy, : - - : 
* 


1 


* » i 
" + Se 


: 
{<4 


A SES IN MICHAELMAS TERM 
1780. diought annuity nde were not within the ſtatute of Queen Anne, 1 
N and for that part of their opinion, relied on what Lord Hans: 

| ageing, WICK ſaid in a caſe Ex parte Wincheſter, (a) viz: that the words, 
W1LKEs, cc at a day o or place certain,” " Are material words in the ſtatute, and 

thy bonds, not given for the payment of a leſſer ſam at a day 
r place certain, are not within it. I hardly think he would 
I conſidered thoſe words as ſufficient to take a caſe out of the 
ſtatute, which is clearly within the reaſon and meaning of it, 
if it had not been to give the party the advantage of the equi- 
table ſubtlety, by which he was enabled to prove under the 
commiſſion. We conſider ourſelves as bound by the authorities, 
as far as the preſent caſe goes ; but no further. 
| The Poftea to be delivered to the defendant, 


#) bs Canc. 1744- I Auk, 118. 


The KING, on the Profecuticn nn al 
another, Executors of Dawes, againſt the Governor 
and ae of the HALL, of ENGLAND. 


Friday, 

2th Nov. | 
N cout Hs was an application for a 1 to be directed to 
w t grant 
Jap AR the defendants, commanding them to permit the proſc- 


the Baud to cutors to transfer 1000 J. Bank ſtock, as having been the pro- 
transfer ſtock, 


becauſe there perty of their teſtator. One Laſcelles, being poſſeſſed of 12000 /. 


15 a remed 
by an ation Bank ſtock, which ſtood in his name, by his will appointed 


2 the cake, Dawes his executor, and gave him, as a legacy, 1000/. part 
if the : 
its, Wis. of the 12000 J. Dawes, who proved the will of Laſcelles, but 


_ executors, never transferred the ſtock to his own name, by his own will, of 


beneficial in- which he appointed the proſecutors executors, bequeathed to 


tereſt, and 
have ao debts his kinſwoman Lydia Fennymore, if living at the time of my 


eule tes © deceaſe, the ſum of 1000 J. of the capital ſtock of the Ban- 


have the « of England, and, although I have not transferred Mr. L«/- 
an ho *© celles's ſtock into my name as yet, the property is wholly and 
1 in me, as may be ſeen by his will.” Upon Dawes's death 
en name the proſecutors proved his will, and applied to the Bank for 
leave to transfer the 1000 J. which was refuſed, unleſs they 


ſhould — a certificate of the death of Lydia F ennymore l. [}. 


[1] It appeared that it is the practice of A Pede either of a probate of the We 
the Bank, and the other great Companies, | of the perſon lat entitled, or 4 certi· 
never to permit the transfer of ſtock without | ficate of the actual death of ſuch perſon» | 


1 pon 
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"Upon this they applied to the F oundling Hoſpital, -where it 
ſeems ſhe had been placed by Dawes, (whoſe natural daughter 
the proſecutors ſwore they believed ſhe was), and where they 
found, by the books, and regiſters, ſtrong evidence of her death, 
and that ſhe died before the teſtator ; and they were, at firſt, 
promiſed the certificate required, but the governors of the H 
prtal afterwards refuſed to grant it, and the proſecutors applied 
again to the Bank, ſtating the evidence of the death of the legatee, 
and that the certificate had been refuſed.. Upon this ſecond 


\ 


with. This court was therefore moved, upon affidavits ſtating 
the above circumſtances, and a rule to ſhew cauſe was granted, 
but with directions that notice of the rule ſhould be given 
to the Foundling Hoſpital. It appeared, upon inſpeding the 
will of Dawes, that ann legacies were given by it to the 
proſecutors. 


ben, on the part of the Bank, and Bearcreft, on the 8 of 
the Foundling Haſpital. 
On the part of the Bank, it was urged, that 1 had. no 


it had been the rule and practice with them to transfer ſtock to 


That this was founded on the conſtruction which had been put 
on the ſtatute of 5 Will. & Mar. cap. 20. by which the Bank 
was eſtabliſhed, and of the different charters they had received 
from the crown, under the authority of that ſtatute ; That all 
the acts relative to ſtock uſe the word . deviſe,” and therefore the 
opinion had been adopted, that the legiſlature intended, that, 
in reſpect to the manner of tranſmiſſion by will, ſtock ſhould paſs 
immediately as real property (to which the word © deviſe” is 
peculiarly appropriated) does; That was the opinion of Ser- 
jeant Pengelly, who had been counſel for the Ban#, and upon 
whoſe advice they had purſued the practice juſt ſtated. They 
ſaid, however, that the Bank was extremely ready to act in any 
manner the court ſhould direct. 

For the Foundling Hoſpital, it was ſaid, that, —as the 8 to 


teſtator was a baſtard, (which however was not ſworn to), 
at leaſt, that no next of kin could be found, and as the execu- 
tors, having legacies, could take no beneficial intereſt, and it 


was not preteaded there would be any debts to be paid, they 
2 ww Cre 


legatees directly, without the interpoſition of the executors; 
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application, they were told the certificate could not be diſpenſed 


This day, cauſe was "TAY by the Attorney 8 and Fack- 


ſatisfactory evidence of the death of Lydia Fennymore, and that 


Lydia Fennymore was lapſed, and there was reaſon to believe the 
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were 214viſed that the money belonged to the tow; Fhat, 
upon this; they had applied to the T#eaſury for a grant of it, 


The Kis for the benefit of the Hepbital, which application they had rea- 


. againſt ; 
The Bank 
of ENGLAND. 


fon to think would be ſucceſsful; That, under thefe circum. 
ſtatices, they had not choſen to facilitate the transfer of the 
ſtock; thinking it fafeſt ih the hands, and under the protection, | 


of the Bank. 
' Dunning, on the part of the dd ned contended, that the 


gl title Was clearly in them, and that the court would not 


enquire to whom they were accountable for the eguitable intereſt; 
That the aſe of the words “ deviſe” or ** devefee,” in acts or 
chatters haſtily and ignorahtly penned, could not alter the na- 
ture or incidents of a ſpecies of property clearly perſonal ; That 
this application was not to the favour or equity of the court; 
but was founded on right, in order to compel the defendants to 
do their duty. 

Lord Maksrir When thire is no ſpecific bin the 
court will grant a »an#amus, that juſtice may be done. But 


vrhere (as in this caſe) an action will lie for complete ſatisfaction 


equivalent to a ſpecific relief, and the right of the party apply- 

ing is not clear, the court will not interpoſe the extraordinary 
remedy of a nandamus. I do not think this a clear caſe. It 
appears, on the face of the will, that the executors have no 
beneficial intereſt, If the teſtator Was a baſtard, the King is 

the next of kin. Here neither any perſon claiming as next of 
kin, nor the Crown, are before the court. Notice has been 


given to the Bank not to permit the transfer. The Banꝶ᷑ is there- 


fore in the nature of a ſtake-holder only. The real queſtion is 
between the Crown, (or the Found/ing Hoſpital as ſtanding in 
the place of the Crown), and the executors of Dawes, the pro- 


ſecutors of this rule. 
The rule diſcharged [1 I. J. 


111A ſpecial action of afſump/it was after- 
wards brought by the executors, againſt the 
Governor and Company of the Bank, which 


was tried before Lord Man feld, at Guilaball, 


at the Sittings after Hilary Term, 21 Geo. 3. 
Upon the trial it was admitted that Lydia 
Fennynicre died in the Foundling Hoſpital, in 


the teſtator's life time; and it was proved 


that Daaves was reputed to be a natural ſon 


of Laſcelles, and that he had no next of kin. 
It alſo appeared that the Foundling Hoſpital | 


SYERS 


had ſucceeded in obtaining a grant from the 
Crown of the ſtock in queſtion. A verdict 
} was found for the plaintiffs, but with leave 
to move the court, that a nonſuit, or verdict 
for the defendants, might be entered. Ac- 
cordingly, in Eaſter Term, 21 Geo. 3. the 
Attorney General obtained a rule for that pur- 
poſe. It ſeems it is cuſtomary for the Crown 
to grant to the Hoſpital, ſuch property 45 
would have belonged to foundlings who hap- 


pen to die there, The grant, in this caſe, 
WAS 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


in the ſorm of a warrant, under the ſign ma- 
nual, authoriſing George In halley, Eſq; of the | filed a bill in Chancery, praying an account 
Poundling Hefp ral, to call upon the plaintiffs, | againſt the plainti#s, and an injunction to be 
as executors, for a transfer of 4000//.-and for dived to the Bark, to reftrain them from 
an account and payment of the reſidue of the | transferring the ſtock to the plaintiffs. Pend- 
perſ onal eſtate and effects of Dawes, and to ing the rule for ſetting aſide the verdict, a 


receive the ſame for his Majeſty*s uſe, (vide | compromiſe took place, fo that it was never 
Megit v. Jobſon, infra). In conſequence of | argued. 


SyERS and others againjt BriDGE. 


CTION againſt an under-writer, on a policy of inſurance 

on the ſhip Mary, a letter of marque. The words of 
the policy were, At and from Liverpoole, to Antigua, with 
liberty to cruiſe ſix weeks, and to return to Ireland, or Fal- 
„ mouth, or Milford, with any prize, or prizes.” The ſhip 
having been taken, this ation was brought, and came on to be 
tried, at the laſt Aſſizes for the county of Lancaſter, before Ho- 
THAM, Baron, when a verdict was found for the plaintiffs, but 


with liberty to the defendant to move for a new trial, without 


payment of coſts. 
On Thurſday, the gth of November, Macdonald obtained a 


rule to ſhew cauſe why there ſhould not be a new trial; and, 
to day, the caſe was argued, by the Attorney General, Ban 
and Davenport, for the plaintiffs, and Macdonald, Lee, and 
J. P. Heywood, for the defendant. 

Upon the Judge's report, the evidence given at the wah, ap- 
peared to be as follows: The policy was made on the gth of Fe- 


bruary, 1779, and there was no time fixed in it for the com- 


mencement, or the duration, of the voyage. The captain, being 
called on the part of the plaintiffs, ſwore that he, in fact, 
failed from Liverpoole on the 28th of February; he was five 


days before he cleared the land; and he proceeded on his direct 


voyage till the 14th of March, chacing, however, at different 
times, from the 7th, to the 14th, when he began his cruiſe, 
giving notice thereof to the crew, and ordering a minute of it 
to be entered in the log- book, which was done. From the 14th 
of March, he continued cruifing about the ſame latitude (43), 
till the 17th or 18th of April, 'when he diſcontinued the cruiſe, 
of which he alſo gave notice, intending to go to the Burlings, 


off Liſbon, i in the courſe of his voyage. On the 2 zd, he renewed 


6 O the 


this authority, Whalley, before the trial, had 
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Aliberty << to 
cruiſe fix 


bees, in 2 


policy of in- 
ſurance, 
means ** fix 
weeks ſuc- 
ceſſiwely, 

from the com- 
mencement 
of the 
eruiſe. 
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the cruiſe, of which he gave notice, as before, and ordered 3 


minute, to that purpoſe, to be entered in the log-book. From 


that time he continued cruifing.till the 28th of April, when he 


was taken by an American privateer. Two or three days before 


he ſailed, he met with Kenyon, the broker who had got the 


policy ſubſcribed, in the counting- houſe of the plaintiffs, who, 
in diſcourſing about his liberty to cruiſe, ſaid he might do ſo 


in any latitude he choſe, and that if he had no ſucceſs in one 


place, he might leave it, and proceed to another, and there 
begin cruiſing again, mentioning when he ſhould begin, and 
leave off, in his log-book ; and that if ſuch ſeparate times of 
cruiſing ſhould not, when added together, exceed the ſpace of 
ſix weeks, the terms of the inſurance would be. complied with, 


None of the under-writers were preſent at this converſation; but 
the captain ſaid, he conſidered Kenyon as acting for has, as 
well as for the inſured. His log-book was taken, but he pro- 
duced a journal, which he and his clerk had copied from the 


log- book. He ſaid, he underſtood the meaning of ©* cruijing” to 


be, delaying the courſe of the voyage, in any particular latitude. 


The ſecond witneſs produced by the plaintiffs had been W 
of a letter of marque, in the laſt war. He defined “ cruifing”, 
delay of the voyage, under a fair wind to the port of a bes. 


He had examined the journal, and was of opinion that there had 


been no delay in the voyage, except at the times which the 


captain had expreſſly appropriated to the cruiſe: It is the 2 


tom for letters of marque which have not liberty to cruiſe, t 

chace, when they fall in with an enemy's ſhip: He was never 
cautioned againſt it, and had chaced frequently under ſuch cir- 
cumſtances. In like manner, without ſuch liberty to cruiſe, it 


Is cuſtomary, and permitted, to letters of marque, to go three 


or four points out of the direct courſe, for the purpoſe of ſpeak- 
ing ſhips. and he did not conſider any of the acts done by 
the captain, before the 14th of March, as cruiſing. —The de- 


ſendant's counſel read ſeveral entries from the journal, to ſhew | 
different inſtances of chacing, and quitting the direct courſe to 
ſpeak ſhips, between the yth = 14th of March. They then called 
a witneſs, who had alſo commanded a letter of marque, during 3 
the laſt war, and who ſwore, that he thought the ſhip, by what | 
appeared from thoſe entries, was to be 5 cruiſing be- 1 
tween the 7th and 14th. The counſel for the defendant called | 
ſeveral other perſons; two of whom were brokers. His witneſſes I 


concurred In l that, by the terms of the policy, 7, the [ 
| cruile 


ci 


rie 


ha 


001 
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cruiſe muſt be on ſix ſucceſſive weeks, not interruptedly, and at in- 


tervals.— The two witneſſes examined on the other fide thought, 


on the contrary, that the policy did not import any ſuch reſtric- 
tion; but they admitted, on the one ſide and the other, that they 
only ſpoke their opinion, and could ſay nothing of any uſage, none 
of them having ever known a caſe circumſtanced like the preſent. 
The defendant, upon the above evidence, ſet up a two-fold de- 
fence: 1. If the cruiſe was to be conſidered, as having been con- 
tinued from the 7th, inſtead of from the 14th, of March, to the 
17thor 1 8th of April, then the ſhip had cruiſed above ſix weeks, 
atdifferent intervals, and conſequently the terms of the policy had 


been departed from : But, 2. If the jury ſhould not be of that 
opinion, ſtill, from the words of the policy, as well as the nature 


of the thing, the ſix weeks were meant to be ſucceſſive, and 
uninterrupted, and therefore expired at the end of fix weeks 
computed from the 14th of March. 

The Judge declined giving any direction, or opinion, on this 


laſt point, it being agreed that the opinion of the court ſhould 
be taken upon it. 


1. In ſupport of the verdict, it was, now, contended, on the 


firſt point, that it was a queſtion of fact, proper for the deci- 
ſion of the jury, when the cruiſe began. The captain had poſi- 
tively ſworn that it did not commence till the 14th, and the jury 


had believed him. As to chacing an enemy's veſſel which ap- 


pears in view, or going a little out of the courſe to ſpeak to a 
ſhip, that is never conſidered as a deviation, in the caſe of a let- 
ter of marque. It is what they always do, and, it being known 
to the under-writers that this was a letter of marque, no expreſs 
licence, or ſtipulation, was neceſſary, to protect her in that 


reſpect. But, if a letter of marque quit the direct courſe of the 
voyage on purpoſe to look for prizes, that is a deviation, un- 


leſs ſhe is protected under a particular licence ; for the difference, 
and the only difference, between a letter of marque and a pri- 
vateer, is, that the ſole object of the latter is cruiſing, the prin- 
cipal object of the former, a trading voyage. 2. The natural 
conſtruction of the licence in the policy is, that fix weeks, no 
matter how made up, may be employed in cruiſing. Suppoſe, 
on the ſecond day of the cruile, a prize had been taken, and car- 
Tried back to Milford, Falmouth, or Ireland. Can it be contended 
that the time employed in bringing the prize into port, mult 
have been computed as part of the fix weeks? The broker's 
conſtruction ovght to bind both parties; he is a fort of a middle 
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inadmiſſible evidence had been received. That the queſtion, whe. 


as purſuing his voyage. They ſaid nothing on the firſt point. 
ſhown in favour of this deſultory cruiſing, calling witneſſes to 


ſupport it, was calling them to ſwear to mere opinion. None 


of words depends on the ſubject. The inſtructions were not 


nected portion of time. There are frequently articles for a 


return to where ſhe had been. Can ſhe then renew the cruiſe, 


- way, might laſt for years. But the true meaning is,“ I will 
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man, :ogadly the agent of the inſurers and influ 2 
ſides, in this caſe, Kenyon was actually in partnerſhip with one 
Slater, as a broker, and O08 very Slater was an under- writer on 


the policy. 
On the other ſide, che counſel contended, ther a 1 deal of 


ther the ſix weeks were to be ſucceſſi ve, was a mere point of con- 
ſtruction on the words of the policy, and the opinion of ' No. 
nyon, or the witneſſes, ought not to have been given in evidence. 
If indeed there had been proof of any general uſage, that would 
have been admiſſible, but nothing. of that ſort was attempted, 
If the plaintiffs' conſtruction were to prevail, a captain might 
watch occaſions when the wind was directly in his teeth, and 
then declare that he ſtopped cruiſing, and was to be conſidered 


Lord MansFiELD—This was merely a queſtion of conſtruc- 
tion, on thefaceof the policy, and, unleſsan uſage could have been 


of thoſe produced knew of any inſtance, and, therefore, their 
evidence ought not to have been received. Yet, I dare ay, 
their teſtimony had great weight with the jury. The meaning 


read, but they ſhew the meaning very clearly, for they run thus, 
* To cruiſe fix weeks, and Zhen proceed to Antigua | 1].” There 
can be no general rule. Here, the ſubje&t-matter, in my opi- 
nion, is deciſive to ſhew that the fix weeks meant one continued 
period of time. A cruiſe is a well known expreſſion for a con- 


month's cruiſe, a ſix weeks' cruiſe, Sc. Such a liberty as in | 
this caſe, to a letter of marque, is an excuſe for a deviation. | 
But what 1 is contended for by the plaintiffs, is impoſſible 1 in prac- 
tice. Suppoſe the ſhip returns directly back, cruiſing for the 
ſpace of a week, She may then take perhaps three Ska to 


and return again, and 1o repeatedly? The voyage, in that 


«« excuſe a deviation for fix weeks.” The inſtructions, although 
it happens that they were not read, ſtrike me much. Another ar- 
gument: Six weeks is a continuation, a Congregate denomi- 


[2] They were in conrt, and had been | ſtated by the counſel for the defendants 


nation 
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nation of time. If they had meant ſeparate days, they would 1780. 

have ſaid 42 days. - TICS _ 
: 2” NF; The rule made abſolute. - Syurs 
: againſt 
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The KINO qagainſt RourLE DG x. | 
. 1 | Friday, 
e | 24th Nov. 
N indictment having been found againſt the defendant, at à o, 
the quarter- ſeſſions for the city of Oxford, for refuſing to barber at Ox- 
ford, though 
take upon himſelf the office of conſtable for one of the wards in he rendes in 
that city, it was removed by certiorari into this court, and te die ont 
of college, is 


came on, for trial, before BuLLER, FJuſtice, at the laſt ſummer entitled to 25 
= 
aſſizes for the am of en on Wan the 28th of July, Noon ah nl 


1780. Ns. whe- 
ther, under 


The indictment contained two counts. The firſt ſtated, that right, he 
generally, that the defendant, being an inhabitant, and reſiding fm fel 


from ſerving 
in the ward in queſtion, was on &c. lawfully and in due manner the office of 


elected, nominated, and appointed by F. T. alderman of that roger 
ward, and one of the juſtices for the city, into the office of 
conſtable for the ſaid ward; that he afterwards had notice of 
the appointment, and was ſummoned to appear before K. F 
and E, T. two other juſtices of the city, to be ſworn in. The | 
ſecond count alleged, particularly, that Oxford is an ancient 
city, that, from time immemorial, there had been accuſtom- 
ed to be four aldermen of the ſaid city, and that each of ſuch 
aldermen ſhould and might on the Zoth of September, every 
year, (or the day following, if the 3oth of September ſhould be a 
dunday,) elect and chooſe, and of right ought to elect and chooſe, 
a fit and able perſon &c. to be conſtable, in and for the ward to 
which ſuch alderman ſhould reſpectively belong; that the ſaid 
defendant was an inhabitant, &c. and a fit and able perſon, and 
that the ſaid F. T. then was one of the aldermen of the ſaid 
city, to wit for the ward in queſtion, and that, on the ſaid zoth 
tay of September, in the year, &c. the ſaid F. T. did duly and 
lawfully elect, chooſe, and appoint the defendant, &c. (Then 
lating the notice and ſummons, as in the former count, and 
oncluding that notwithſtanding the election and appointment 
te defendant refuſed to take the oath, &c.) 
The defence conſiſted; 1. In putting the profecutors on 
Moving the cuſtom as laid in the ſecond count of the indict- 
ant; 2. In ſhewing that the defendant, being matriculated in 
6 P the 


| Row tod. 


proſecutors, after proof of the defendant's reſidence in the ward, 


cuſtom, read a clauſe in the charter of 3 Fac. 1. to the city of 
Oxford, by which it is provided, that conſtables, &c. of the 


commonalty, or the major part of them; de civibus cruitatis 


_ theuniverſity ; and entered on the buttery-books of Brazen Ny 


ſtable, although he reſided, and kept a barber's and perfumer's 


nually, a meeting is held, in the town-hall, of the mayor, four 
| aldermen, and afiftants, at which the new mayor is ſworn in, 
and the city officers, viz. conſtables, Oe. appointed ; that, on 


are never appointed but at that meeting; but that none of the 


except the aldermen, each of whom appoints one for his own 


voured to ſhew, that, in many inſtances, perſons of a like deſcrip- 
tion, viz. barbers, cooks, &c. of different colleges, had ſerved 


find the names of any of them. It was admitted, on the part of 


in the univerſity books; that he was barber of Brazen Ne# 


af the members of the college choſe, was bound to act as their 
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College, as barber to the college, was not liable to ſerve as con- 


ſhop, in one of the wards of the city. | 
The evidence for the proſecution, with jegard to the cuſtom, | 
was; that, on the zoth of September, (or the 1ſt of October), an- 


ſuch occaſions, the hall is open to every body; that conſtables 
members of the corporation ever interfere in their appointment 


ward; that this is done in the following manner: the old con- 
ſtable delivers in a liſt of all the perſons in his ward fit to ſerve 
the' office, and the alderman of the ward names one from that 
nn e PS | 
With regard to the liability of the defendant to ſerve, the 


and his keeping a ſhop there for perfumery, toys, &c. endea- 


the office. They had given notice to the defendant to produce 
the matriculation-books of the univerſity, in order to prove the 
matriculation of thoſe perſons, but, as the books had not been 
inſpected before, and there was no index, they were not able to 


the defendant, that the Vice Chancellor of the univerſity often di- 
rects his warrants to be executed by the city conſtables. 
The defendant's counſel, on the queſtion concerning the 


city, in caſe of vacancies, ſhall be choſen by the mayor, &c. and 


* pradica. They allo read the conſtable's oath, by which he 
is bound to attend the city court, &c. 
On the other head, they proved the defendant's matriculation 


College; and that an ancient fee is annexed. to that office, which 
was regularly paid to him; that the office of barber is taken 


notice of in the ſtatutes of the college ; and that the defendant, 


2 | | | | barber, 
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| Harber, and, on one or two particular occaſions in the year, to at- 
tend at the college as a ſervant ; that he actually had regularly 
attended on thoſe occafions, but was not then employed in the 
exerciſe of his trade as a barber. They then read a paſſage from 
a charter of Edw. 4. reciting a compoſition made between 
the univerſity and the city, in the reign of Edw. 1., as 
follows. 

«© Ad hoc etiam, quod prædicti major & burgenſes quetuntur, 
« quod, cum per cartam domini regis non ceduntur aliquæ liber- 
« tates alijs in predict villa, quam ſcholaribus univerſitatis præ- 


« dictæ, et illi ſcholares ſint exempti a communitate prædictà ad 
« reſpondendum coram eis, vel ſimul cum ipſis, de aliquibus re- 


6 tangentibus, predict cancellarius & ſcholares, per procurato- 
ee res ſuos, alios fibi appropriant, et qui non ſunt ſcholares, ut 
« cifſores, barbatores, ſcriptores, parcaminarios, & hujuſmodi, 
« qui non ſunt de juriſdictione ſui, & qui habent, in eadem 
« villa, uxores, familiam, & mercandiſas ſuas, & hoc ad grave 
« damnum domini regis, & firmariorum ſuorum—Ad quod, 


« ditos majorem & burgenſes, unanimiter eſt concordatum, 


« vientes, parcaminarii, luminarii (a), {ſcriptores, barbatorecs, 


„% corum. 

They alſo produced an indenture, or ſort of agrectnent, be- 
tween the univerſity, and the city, in the 47th year of Hen. 6. 
1459, by which agreement the city admitted, that the magi- 
| ſtrates of the univerſity were joint conſervators of the peace, and 


were enumerated, and, among them, 4arbers, with their bouſehold. 
There was, however, no evidence given to ſhew the extent 
of thoſe privileges, or whether the exemption from ſerving 
the office of conſtable was included in that general expreſſion. It 
appeared that the preſent corporate name was the ſame as in 
the charter of 3 Fac. 1. Ina modern corporation book, begin- 
ning in the year 1776, the title of the entry of the meeting on 


nothing was ſtated in the book of any other buſineſs being done 


(a) 7. 4. Illuminators of manuſcripts. Hence probably the word ** 3 


at 


„bus ipſum dominum regem vel communitatem prædictam 


< per prædictum cancellarium & magiſtros, ac etiam per præ- 


« quod, de cætero, nullus gaudeat Iibertatibus ſeu privilegits 
« univerſitatis pradiete niſi clerici et eorum familiæ et ſer- 


& alij e de officio, qui ſunt de robis ipſorum cleri- 
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the particular perſons entitled to ?%e privileges of the univerſity 


the zoth of September, was—** For the election of officers,” —and 
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at ſuch meeting. It mentioned nothing of the mode of eleg. 


ing the conſtables ; the entry of the election of each being 


ſimply,— | 11. B. was choſen conſtable for the ward. of C. and 


ſworn in.“ 


After the evidence was cloſed, it was 8 at the 


trial, on the part of the defendant ; ;—T. That the proſecutors 
had not proved the cuſtom as laid. The preſence of the 


mayor and aſſiſtants appeared to be neceſſary at the mect. 


ing, and it alſo appeared to be part of the uſage that each 


conſtable ſhould be named out of a liſt delivered in by his 


predeceſſor. But neither of thoſe circumſtances were laid as 
part of the cuſtom, in the ſecond count of the indictment. The 
uſage, as proved, ſeemed, it was ſaid, to ſhew, that the 


election was made according to the charter of, 3 Fa. 1. not by 
any preſcriptive right, for that, although the nomination for 


n was, de fatto, left to the alderman of that ward, yet 
the meeting was open to the whole corporate body. (The coun] 
for the proſecution ſeemed, at the trial, to admit that the fr count 


was too general, and could not be ſupported, )—2. It was inſiſted 


by the defendant's counſel, that, ſuppoſing the cuſtom had been 


proved to ex iſt as laid 1 in the inditment, and that the appoint- 


ment had been agreeable. to the cuſtom, {till the defendant muſt 


be acquitted, becauſe he was clearly entitled to tbe pri: leges of 
the univerſity, and, as no inſtance had been ſhewn of a matricu- 
lated barber having ſerved as conſtable for the City, the exemp- 
tion from that office ought to be conſidered as one of thoſe 
privileges. | 

To theſe objections it was n ;—1. That, as to the 


charter of 3 Jac. 1. it was out of the queſtion, for that Oxford is 
a city by preſcription, and it did not appear that the city had ever 
accepted that part of the charter relied on by the defendant. 


With regard to the variance between the evidence and the 


_ cuſtom es laid, it was not material; it had not been ſaid, by 


any of the witneſſes, that the meeting was neceſſary to the ap- 
pointment of conſtables; it was only proved that, in fact, they 
had been appointed at that meeting; but ht was merely matter 


Y of convenience, becauſe the e muſt meet in the hall that 


Cay, in order to ſwear in the mayor. — 2. The exemption claimed 
could not he ſupported on the indefinite and general expreſſions 


in the ancient inſtruments which had been read, eſpecia}ly © 28 


the defendant was merely a colourable ſervant of a colleg 
1 52 
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and others, who, de facto, ſtood in ümilat . had 
been proved to have ſerved the office. 


of one another, and he would take their opinion ſeparately 
on the firſt, becauſe, if that opinion ſhould be one way, it 
would become unneceſſary for them to confider the other queſ- 
tion. He then ſaid, that, if the practice was at all reconcile- 
able to the charter, hat muſt be taken as the authority and rule 
for the appointment of the conſtables; and that it ſeemed to 
him, that the nomination by the aldermen might be conſiſtent 
with an election by the mayor, &c. and commonalty. It was 
not denied that part of the charter had been accepted; the 
preſent corporate name was that given by the charter; and he 
was inclined to think, that a charter muſt be acorpted in toto, 
if at all [1]. There was no /if mentioned in the indictment, 
yet that was proved to be an invariable part of the uſage. The 
entries in the book, relative to the meeting, ſeemed to ſhew, 
that the chief, if not the only, purpoſe, was the election of 
officers. Upon the whole, he inclined ſtrongly for the defendant, 
on this head. 
The jury, however, which was eee but conſiſted chic 
of tales men, found this queſtion for the proſecutors. 

The Judge afterwards ſtated, and obſerved upon, the evidence on 
the head of the exemption; and ſeemed to think, that it was to 
be preſumed that this was comprehended in the general word 
1 privileges, ” unleſs the contrary had been ſhown. 

The jury, however, found this queſtion alſo for the proſecu- 
tors; and there was a general verdict againſt the defendant. 

On Thurſday, the 9th of November, Bearcroft obtained a rule 
to ſhew cauſe, why a new trial ſhould not be granted, and, 
this day, the caſe was argued, by the Attorney General, Haworth, 
Dunning, and V. Jones, for the proſecution, and Beareroft, 
and Th. Milles, for the defendant. | 

In ſupport of the verdict it was contended: 1. That, ſappoſing 
there was a material variance between the evidence and the /e- 
_ cond count, yet the fn count was ſufficiently particular, and 
might well be ſupported : 
evidence and the ſecond count was not material ; there was no 


[1] Fide Rex v. Cambridge, E. 5 Geo. 3. ter 2 tote, or not at all; but that one 
3 Burr. 1656, 1661, 1663. where it is held, | already exifling, may accept one in part. 
et a neao corporation muſt accept a char. | 


6 Q | proof 


2. That the variance between the 
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proof that the preſence of the mayor and commonalty was 2 


nominate perſons not contained in the old conſtable' S.lift ;_ and, 


ver/ity,” this exemption was included. In every caſe of pariſh. 


might he ſome reaſon for ſuch a claim, by thoſe ſervants of 


ſervants are matriculated : Therefore, though the entries of the 


fairly preſume, that they had been matriculated. If they were, 
| thoſe inſtances completely overturn the peviengen 9 of ex- 


„ (a) B. R. M. 21 Car. 4. 1 d. 24. | (8) B. R. z. g Till. 3. cin. 416. 


1 CASES IN MICH AELMA 8 TERM 


neceſſary part of the cuſtom, nor that the aldermen might not 


upon the whole, the evidence on this head was ſufficient to be 
left to a jury: 3. That it was too violent a preſumption to im- 
ply, that, under the general expreſſion of ** privileges of the uni. 


offices, which are of general utility, all inhabitants houſeholders 
are liable to ſerve, unleſs there is an expreſs exemption. There 


colleges who are bound to conſtant attendance, but this man 
was little more than a nominal ſervant, and belonged much more 
to the city than to the univerſity. However, the office of con- 
ſtable is of ſuch a nature as to be equally beneficial to the uni- 
verſity as to the city, and therefore there is no very good reaſon 
why any member of either body ſhould be exempt from ſerving, 
It was, moreover, proved at the trial, that ſeveral college bar- 
bers had ſerved the office : It is notorious, that al/ college 


matriculation of thoſe men had not been found, the jury might 


emption. 

For the defendant, it was inſiſted, -1. That the firſt count, 
moſt clearly, could not be ſupported. Conſtables, by the com- 
mon law, are appointable only at the court leet, or, in default 
of appointment there, by the conſervators of the peace, or at 
the quarter ſeſſions. A corporation, as ſuch, has no right to 
appoint conſtables. They muſt entitle themſelves to it, under 
ſome particular preſcription, or grant. Hence, in indictments 
of this ſort, it is held indiſpenſably neceſſary that ſuch grant, 
or preſcription, ſhould be alleged, and plainly ſet forth; 2 Haul. 
Pl. Cr. cap. 10. 46. Rex v. Vaws (a), Rex v. Barnard (6). 
2. As to the variance between the evidence and the cuſtom laid 
in the /econd count, it is material and fatal, By the cuſtom 
proved, the perſons eligible are limited to the conſtable's liſt; 
by the cuſtom laid, there is no ſuch reſtriction. According to 
tbe evidence, the appointment mult be in a corporate meeting; 
according to {he indiffment, no ſuch meeting is requiite. 
—3. As to the exemption, there is no diſtinction to be made 


between 
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between the defendant's caſe, and that of the higheſt members of 
the univerſity ; he is entitled, like them, to the privileges of the 
univerſity, and therefore the queſtion on this head comes to be, 
whether every member of the univerſity is liable to ſerve this 
office. The counſel for the profecution feel the abſurd extent 
of the propoſition when ſtated in this manner, and, therefore, 
would diſtinguiſh the defendant from other members of colleges 
by the circumſtance of his non-reſidence ; but it is a notorious 
fact, that none of the ſervants of colleges reſide within the col- 
lege, except the porter. Are no ſervants, but the porters, entitled 
to the univerſity privileges? Every college is ſituated locally 
in ſome of the wards of the city, and, therefore, every inhabitant 
of a college is al ſo an inhabitant of the city, ſo that the exemp- 
tions which members of colleges enjoy muſt be perſonal pri- 
vileges, not at all depending on their not inhabiting in the city. 
The privileges, by the agreement in the reign of Hen. 6. extend 
to barbers wi their houſehold. This expreſſion goes very ſtrongly 
to ſhew that perſons of the defendant's deſcription are entitled; 
for barbers with their houſehold cannot be ſuppoſed to have lived 
within the walls of a college. The following reaſons evince 
that the exemption claimed by the defendant is among the pri- 
vileges common to all members of the univerſity. 
univerſity has a .court-leet is well known, and appears by the 
caſe of Ruſh v The Chancellor & Scholars of Oxford, in Salkeld (a), 
as well as by the ſtatute of 13 El. cap. 29. which ratifies, to 
both univerſities, all liberties, Sc. letes, law-days, &c.” Now 
the appointment of conſtables is incideat to every court-leet 
2. The magiſtrates of the univerſity are conſervators of the peace, 
and to ſuch the office of conſtable is neceſſary and ſubſervient 
3. Every-matriculated perſon ts one of the homage of the univerſity 
court-leet, and liable to be appointed a conſtable there, and it is 
ſaid by Hawkins that no man can be of two leets (5). Much leſs 
can the ſame perſon act, at the ſame time, as the officer of two dif- 
ferent juriſdictions. Yet, if this exemption does not exiſt, a 
member of the univerfity may be appointed a conſtable both by 
the city and the univerſity. Many inſtances might be cited in 
which the court has expreſsly held perſons to be exempt from ſerv- 
ing this office, becauſe it was incompatible with their other duties: 
as attornies; becauſe they are attendant on the courts of juſtice; 


Prouſe's Caſe (c): and aldermen of London; becauſe they ought to 


be reſident in that city, and are finable if abſent ; Abdy's Caſe (d). 


(a) B. K. J. 1 Ann. 1 Salk. 343. () B. R. M. 10 Car. 1. Cro. Car. 389. 


4 
(6) 2 Haows, Cap. 10. ſect. 12. | (4) B. R. T. 16 Car: 1. Cro. Car. 589. 
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CASESIN MICHAELMAS TERM 
Lord MansFIELD—lI am well perſuaded the reaſon Which 
induced the counſel for the city to wave the general count, at 


the trial, was, that they knew it could not be ſupported. With 
regard to the cuſtom Jaid i in the ſecond count, the circumſtance 


of the liſt is an eſſential variance. The alderman cannot appoint, 


by the former conſtable. 


ad libitum, any one of his ward: he is confined to the return made 
As to the exemption, the univerſity 
has a ſeparate juriſdiction eſtabliſhed by ancient wiſdom, and 
it is eſſential to its happineſs and peace that this ſhould continue. 


The body of the univerſity has always been kept diſtinct from 
the city at large; ; and I believe every univerſity in the world! Is 


| ſo conſtituted. Who is it, in this caſe, that claims the exemp- 


Saturday, 


25th Nov. 


An officer or 
ſailor who has 
engaged to 
ſerve on board 
a letter of 
marque, for 
certain wages 
during the 


voyage and a 


ſhare of all 


prizes, is not 
entitledto any 


part of the 


wages if the 


tion? A ſervant of a college, named in the ſtatutes, with 


an ancient fee, and duties which require attendance and ſervice 


in the college. All colleges have ſervants of this ſort. F. or many 


years, I had the honour of being counſel to one of the collepes, 
and had an ancient fee annexed to my office. It ſeems admitted, 
that, if the defendant reſided within the walls of the college, he 
would be exempt. But it is certainly true, that none of the ſer- 
vants but the porter do live within the walls. Beſides, the agree- 
ment with the city, which declares that the privileges extend to 
barbers with their houſehold, overturns ſuch a diſtinction. In 
ſhort, the defendant ſeems to be a fully privileged perſon. [ 
think the verdict, on both points, contrary to evidence. 

The rule made abſolute. [1] 


ABERNETHY againſ LANDALE. 


| HIS action was tried before BULLER, Fuſtice, at the Sittings 
an after laſt Trinity Term, when a verdi& was found for the 
plaintiff, ſubject to the opinion of the court, on a caſe which (as 
far is material) ſtated: That the defendant was captain of a ſhip 
called the Yinchcombe, which was provided with Jetters of 

marque, and was to cruiſe for three months [2], and then proceed 
to the coaſt of Africa, and from thence to America: That the 

plaintiff, —in conſideration of 51. by the month as wages, and 
of certain ſhares of all prizes: which ſhould be taken by the 


ſhip 1 is taken before ſhe compleats, hey voyage, although he {hall have been ſent from the ſhip before 
the capture as prize-matter on board a prize taken in the courſe of, the voyage. | 


[1] There has not yet been any new trial 


Bridge p. 509. 
had, (Vacation aſter T7. 22 Geo. 3.) # | 


WWinchcombe 


[2] Supra, Sers v. 


be | 


Teturn to ET 
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Winchcombe in the courſe of the cruiſe, - entered on board the 
ſhip, as ſecond lieutenant, and ſubſcribed certain articles, by 


which, among other things, it was agreed between the defend- 
ant as captain, and the plaintiff, together with ſeveral other per- 


ſons, as the officers and crew of the ſhip; that the plaintiff, as 


ſecond lieutenant, and the ſaid crew, ſhould repair on board, 
and proceed in the ſhip, and duly ſerve, in their ſeveral capacities 


time being, ſhould direct, and from thence back to the port of 
London, or ſome other her diſcharging port in Great Britain; 
and that the wages or monthly pay to grow due to the ſaid officers, 
ſailors, and others belonging to the ſaid veſſel, for their ſervice 
on. board thereof that preſent voyage, ſhould be paid to, and 
accepted by them, in the manner following; v/z. one half part 


America, and the remaining part thereof, and alſo the wages 
which ſhould afterwards become payable, within 3o days next 
after the ſhip's arrival at her port of diſcharge in Great Britain: 


and, on the 1ſt of Auguſt, took a Spaniſh veſſel, of which the 
plaintiff was appointed prize-maſter : That he carried her 
into Liſbon, where he continued, till January following, in the 


care of the prize and her cargo, and till the ſame were diſpoſed 
of by the agents appointed by the owners of the Minchcombe, 
and afterwards took his paſſage to England, and arrived on the 
15th of February: That the Vinchcombe, on the 3d of September, 


was taken by two Spaniſh men of war, in her paſſage to the 


coaſt of Africa, after the time limited for cruiſing, and before 
her arrival at the port or place of delivery of the negroes in 


America, mentioned in the articles, or at her diſcharging port 
in Great Britain, or at any other port whatſoever. 

The queſtion tated for the opinion of the court was, Whe- 
ther the plaintiff was entitled to recover (38 J. 75. 8d.) the whole 


of the ſum demanded by the action [1], or any part of it. 


The caſe was argued, on Tueſday, the 14th of Novemoer, 
by Baldwin for the plaintiff, and Erſeine for the defendant. 
For the plaintiff it was contended, that the 7u/tzce of his 


6R the 


and tations, in her then intended voyage from London to the 
coaſt of Africa, and at and from thence to ſuch place or places 
in America as the ſaid: maſter, or other maſter or maſters for the 


demand could not be diſputed, fince he had continued in 
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thereof at the port or places of the delivery of the negroes in 


That the ſhip failed from London on the 25th of May 1779, 
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the defendant's ſervice till his return to England. He did not 


band goods on board, it has been held that the ſailors have a 


cover nothing for wages. If a mariner is diſcharged, he is en- 
With regard to all queſtions concerning wages, the officers and 


If the plaintiff had arrived from Liſbon before the arrival of 


_ officers and crew on board, would have been entitled to wages 


| CASES IN MICHAELMAS TERM 


deſert the ſhip, but left her by the command of the defendant, 
It is indeed laid down as a general maxim, that freight is the 
mother of wages, but the reaſon of that maxim is, that the 
failors may have an intereſt in the ſafety of the ſhip, and may 
be thereby induced not to leave her in cafes of danger, but to 
exert themſelves in her defence ; but, here, as the plaintiff had, 
by the orders of the captain, left the ſhip, he could not act at all 
in her defence, and therefore the reaſon does-not apply in the 
preſent inſtance. The rule is certainly not univerſal, and without 
exception. If the ſhip is ſeized for debt, or for having contra- 


right to their wages up to the time of the ſeizure, becauſe, 
though the voyage was never compleated, that was owing to 
the act of the owners, and not to any negligence of the crew. 

On the other fide, it was inſiſted, that, as the ſhip was 
taken before any freight had been earned, the plaintiff could re- 


titled up to the time of the diſcharge, although the ſhip after- | 
wards be loſt, but here the plaintiff never was diſcharged, 


common mariners are exactly on the ſame footing ; as was held 
in the caſes of Hooke v. Moreton (a), and Batly v. Grant (6), 
the ſhip, and ſhe had afterwards arrived ſafe, he, as well as the t] 


up to the arrival; for he continued to belong to the ſhip, and 


was ſtill ſubject to the ſame conditions with the reſt of the crew. m 


But, ſuppoſe he ſhould be thought to have acted in another ca- 
pacity than as one of the crew, when he was employed in taking 
care of the prize, his remedy is not by proceeding for wages under 
the articles, (which was the only point gone into at the trial,) 
but he ought to bring an action, upon a quantum meruit, for work 
and labour. The court cannot now aſcertain or apportion 
what he may be entitled to in that reſpect. 
Baldwin, in reply, obſerved, that the ſum might be eaſily ap- 
portioned. If the court ſhould think the plaintiff entitled to 
wages for the time he was on board the ſhip, thoſe wages would 
be calculated in the proportion of 5 l. per month, and, as there was | 
a general count in the declaration upon a quantum meruit, he 


| (a) B. R. M. 10 Will. 3. 1 LY, Raym. (2) B. R. 11, 12. Will. 8 Ld. Rey- | 
TH” | mond 522. | 
8 might | EE 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


might, under that count, recover likewiſe what he earned during the 


alſo to allow at the rate of the ſtipulated monthly wages. 
Lord MANSFIETIPD ſaid Baldwin diſtinction ſeemed equit- 


able, but that he thought it would be difficult to draw ſuch a 


line, for, that, after the plaintiff went on board the prize, he 


muſt ſtil be conſidered as belonging to the Minchcombe. 


Dunning, on the ſame fide with Erſtine,. obſerved, that this 
ſhip had two characters, one, that of a privateer, the other, 
that of a merchantman. That, in like manner, the plaintiff had 
two characters, the one, as an officer of a privateer, the other, as 


were due to him. The chance of a ſhare in prizes was the conſider- 


ceived that conſideration ; and, if the ſhip had taken more prizes, 
his gains would have been proportionably increaſed. As be- 
longing to the ſhip in her capacity of a merchantman, he muſt 
be ſubject to the general rule, and, no freight having been earned, 
no wages were due. 

The court took time to confider, _ as the caſe did not ſtate the 
whole of the articles, Lord MANnsF1ELD directed a full copy to be 


This day, his lordſhip ne the opinion of the court, to 
the following effect. 


Lord MAxsPIELD— As a ſailor on board a ſhip on a trading 


The plaintiff's counſel endeavoured to ſupport his caſe on another 
ground, and contended, that he was entitled to a ſum equal to 
his wages, upon the quantum meruit, for the care of the prize. 


cruiſe for three months. All the crew were to ſhare in what 
prizes might be taken, in certain proportions ; and it is admitted 
that the plaintiff has had his ſhare of the prize which was actually 
taken. The queſtion then is, whether he can now make any 
demand, in the nature of wage s, for the time he had the care of 
the prize ; and the light in which it ſtrikes us, is this. The 
{hip ſets out in a double capacity; ſhe is to perform a trading 
voyage, and to carry negroes from Africa to America; but, 
before that, ſhe is to cruiſe for three months as a privateer. 
All demand on account of the trading voyage is gone. But, in 
her character as a privateer, the crew are entitled to no wages. 

2 on | They 


time he had the care of the prize, which it would be reaſonable 


belonging to a merchantman. In the firſt character, no wages 


ation for ſerving in that capacity, and the plaintiff had in fact re- 


ſent him. It _—_— howerer, that DOORS ee had been 
omitted. 


voyage, the plaintiff is entitled to nothing; for freight is the 
mother of wages, and the ſafety of the ſhip the mother of freight. 
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The ſhip was a letter of marque, and, before her voyage, was to 
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The effects f 


an inteſtate 
having veſted 
in the Crown 
by forfeiture, 
if letters of 
adminiſtra- 
tion are 
granted to A, 
in conſe- 
quence of a 
warrant from 


the King, and 


they run in 
the uſual 
form, viz. 
4 To pay 
c debts, Oc.“ 
but with this 
additional 


clauſe, For 


% the uſe and 
% benefit of 
«« his Majeſ- 
«« ty, A ſhall 
be anſwerable 
as adminiſtra- 
tor for the 
debts of the 
inteſtate, and 
ſhall not be 
permitted to 
give evidence 
tending to 
queition the 
validity of 
the letters of 
ad miniſtra- 
tion. 


They all run equal riſks, and my their Ces of their reſpec 
tive ſhares 1 in prizes. 


ſaid Lowe at the time of his death, in their hands to be admini- 


bond given him by Ralph Lowe deceaſed, dated the 6th 


Lowe, before the coroner of Liverpoole, on the 1oth of April, 


of witneſſes, it was found; that he, being confined in the goal 


de ſe. 


* ſuring houſes and buildings from fire,” 


quence of this memorial, directed to the advocate, and procu- 
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The mals to be delivered to has e defendans 


M EGIT againſt JounsoN and another, Admiai 
WOW LIT ſtrators of L OWE. 


CTI ON of debt on a nid; The plaintiff, in his decla- 
X ration, averred, that, after the death of Lowe the obligor, 
adminiſtration of the goods and chattels of the ſaid Lowe, at the 
time of his death, was duly granted to the defendants.— To this 
the defendants pleaded ; 1. That ſuch adminiſtration was not 
granted to them; 2. Non eff factum; 3. That they had fully 
adminiſtered. On the two firſt pleas iſſue was joined. To the 
third, the plaintiff rep/ied; That, on the 23d of January, 1780, 
the defendants had divers goods and chattels, which were of the 


ſtered, with which they might have ſatisfied the ee 8 debt. 
Upon this replication i ue was alſo joined. 
The cauſe came on for trial, before Lord Manss1ELD, at 
Guildhall, at the Sittings after laſt Trinity Term, when a verdict 
was found for the plaintiff, ſubject to the opinion of the court 
on a caſe reſerved. 

The caſe ſtated; That the phinaff s demand aroſe on 4 


of January, 1776, in the penal ſum of 240/. conditione:. 
for the payment of 1201. and, that, on this bond, there was 
due to the plaintiff, at the time of the trial, the ſum of 
1427. It then ſet forth an inguiſition taken on the body of 


1779, by which, upon the view of the body, and the teſtimony 


of that place on a charge of felony, had taken a large quantity 
of /audanum, on purpoſe to poiſon himſelf, and that he was fel 
The caſe then ſet forth zhree other exhibits, viz. 1. 4 
memorial by the defendants, as treaſurers of the ſociety called 
«« The Amicable Contributionſbip, or Hand-in- Hand Gffjice, for in- 
to the commiſſioners of 
the Treaſury. 2. A warrant, under the ſign manual, in conſe- 


rTator 


IN THE TWENTY:FIRST YEAR OF GEORGE ili. 


rator general, or either of them. 3. Letters of adminiſtration 
granted thereupon to the defendants, by the archbiſhop of Can- 
terbury. The ſubſtance of the memorial was; That Lowe had 
inſured, at the office of the defendants, the ſum of 2350. on a 
building called the Emanuel hoſpital for the blind, in Kentiſb 
town, and that the landlord of the building. had alſo inſured 
1200 l. upon it; That, , afterwards, the building was conſumed 
by fire, and fafpicionn ariſing in the minds of the directors, that 


had taken great pains to diſcover the truth, and bring him to 
juſtice, and, having received abundant circumſtantial evidence of 
his guilt, they procured a warrant for apprehending him; That 


goal of that place, to be conducted to London the next day; but, 
that, to avoid public juſtice and diſgrace, he poiſoned himſelf, 
and died a few hours after his commitment; That, upon the 
inquiſition before the coroner, he had been found felo de ſe, and 
was ſentenced to be, and accordingly was, buried in the King's 
highway; That he died poſſeſſed of a conſiderable e 


houſes, beſides furniture and other effects, which, the memorial- 


the King's uſe; That the landlord of the hoſpital had demanded 
the 1200 J. of the office, and that they thought themſelves 
bound to pay it, and intended ſo to do; and that, in proſecuting 
the enquiry and apprehending Lowe, the office had expended 
gol. 75. 64; They therefore prayed, that they might be paid the 
| ſaid ſums of i200/. and 90 J. 7s. 6d. out of the eſtate and 


their lordſhips ſhould ſeem meet. The material part of the 
N was as follows: © We do hereby command, that you 
appear on our behalf before the prerogative court of Canter- 
* bury, and aſſert our right to the faid perſonal eſtate, and 
© effects, of the ſaid Ralph Lowe, and thereupon obtain letters 
* of adminiſtration, for our uſe, unto (the defendants,) they giv- 
* ing good and ſufficient ſecurity, for their duly adminiſtering 
fd. Ny accounting to us for the ſame.” The letters of adminifira- 
tion were, in all reſpects, in the uſual form and words, except, 
that, after the concluding clauſe, v/z. £ And we do, by theſe pre- 
* ſcents, ordain, depute, and appoint, you adminiſtrators of all and 


theſe words were added, For the uſe and ben oft of his Maje/ly.” 
ES | After 


this happened by the malicious and wilful act of Lowe, they 


he was taken at Liver pole, and committed by the mayor, to the 


eſtate, particularly, 700 J. capital ſtock, three valuable leaſchold 


iſts were informed, had been, or were about to be, ſeiſed for 


effects of the ſaid Lowe, or ſuch parts of the ſaid ſums as to 


** fingular the goods, chattels, and credits of the ſaid deceaſed,” 
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G nary, or metropolitan. This at leaſt is laid down by Lord Cobe, 
Cont A OW, in Henflve's caſe (a). It is true the doctrine of that caſe is denied 
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After cheſe exhibits the caſe proceeded to ſtate, that the de- 
fendants had received, under the above circumſtances, from the 
effects of Lowe, the ſum of 1134 J. 198. 1 d. and no more, 
and that, before the commencement of this action, they had 
paid the landlord of the hoſpital,” 1205 J. 5s. on his ſaid 
claim, and had expended gol. 75. 64. in proſecuting the afore- 


aid enquiry, and in the apprebending of Lowe. 
If the court ſhould be of opinion that the plaintiff, under the 


 circumſtanees, was entitled to recover, a verdict was to be entered 


for him, with 1 5. damages, and 40 6. coſts, and the poſtea to be 
indorſed, * That the defendants had poſſeſſed aſſets of Lowe, 
« ſufficient to ſatisfy the plaintiffs demand.” If they ſhould 
think he was not entitled to recover, then a nonſuit to be entered. 

The caſe was argued, on Friday, the 24th of November, by 


 Rooke, for the plaintiff, and Davenport, for the * defendants, 


The court deſired Davenport to begin. 


He argued to the following effect.— As it appears that Lowe 
Was felo de ſe, by the record of inquiſition, that is concluſive | 
evidence of the King's right, againſt all the world. There was 
e in this country, when the Crown had an immediate right 


to the effects of inteſtates, without the interpoſition of the ordi- 


in Manning v. Napp (6). But, whether the law was fo, or not, 
makes no difference in the preſent caſe; for, as the party died 
felo de fe, the whole veſted immediately in the Crown, and the 
King might have taken poſſeſſion of the effects by the ordinary 
proceſs of extent, ſo that the letters of adminiſtration are to be 
confidered as mere waſte paper. I ſuppoſe, however, that, in 
practice, it has been thought neceſſary, ſince the caſe of Man- 
ning v. Napp, for the Crown to take the affiſtance of the ordi- 
nary, in appointing proper perſons to collect, but ſuch perſons 
can have no authority to adminiſter, the effects. Being forfeited, 
they are not the ſubject of adminiſtration. Before the ſtatute 
of 13 Edw. 1. cap. 19. the ordinary could neither ſue, nor 


| be ſued. If he got poſſeſſion of the inteſtate's effects, he might 
keep them. By that ſtatute, he was rendered liable for the debts 


of the inteſtate, as far as the goods ſhould extend ; and, by 
31 Edo. 3. flat. 1. cap. 11. he was made compellable to grant ad- 
miniſtration of the inteſtate” s goods, to his next, and moſt lawful 


400 £4 El. 9. Co. 38. by 54 — Z. R. T. 4F. & M. 1. Salk. 37 


friends, 
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friends, who were thereby authoriſed to Tue for debts owing to 
him, and ſubjected to ſuits for what he owed. But, in this caſe, 
| could the ordinary have been ſued under the ſtatute of Bdw. x. 


of compelled to grant adminiſtration under that of Edw. 4 ? 
The inteſtate left no effects to be adminiſtered. The defendants 


are merely receivers. They cannot be ſued, nor have they any 
right, under the letters of adminifiration, to retain for any debts 


due by the inteſtate to themſelves. It was abſurd to make out 
the letters of adminiſtration in the uſual form. However, the 


additional clauſe, properly, directs the defendants to act for the 


uſe and benefit of his Majeſty. The effects veſted completely in 
the Crown by the forfeiture, but, as the inſurance office ſuf- 
fered a material injury by the very act in conſequence of which 
the forfeiture took place, they had a fair eguitable claim, and 


they have received an authority to collect. But ſtill the fri#. 


right is reſerved ; and the Crown may diſpoſe of the effects, 
when collected, as it thinks fit. Becauſe it was held, in the 
caſe of Manning v. Napp, that the King could not grant ſuch 
an authority by letters patent, the practice has been, for him to 


ſend to the eccleſiaſtical court, to have a deputy appointed to 


collect the effects, for his behalf. It would be ſtrange if this 


aſſertion of his right ſhould be conſtrued to diveſt that very 
right, and to entitle the creditors to what by law belongs to 
the King. This action is founded on the ſuppoſition, that the de- 
fendants are liable to the debts, in conſequence of the letters of 
adminiſtration; but the complete anſwer is, that no letters of 


adminiſtration have been granted to the purpoſe, and which 


have the effect, of making them anſwerable for the debts. If the 
plaintiff has any equitable claim, if he is entitled to favour, 
be ſhould apply by petition, as the defendants have done. 
This action is founded upon a claim of ſtrict right, and, if it is 
ſupported, the King will loſe one of his great prerogatives, and 


the title of the Crown found of record, by the inquiſition, bs 


diveſted by the act of the eccleſiaſtical court. 


Rooke — This is not a new practice. It is of courſe for the 
Treaſury to afliſt parties in ſuch caſes, when they can ſhew ſuch 
an equitable right. FEadmit that the Cro »n does not take the 
goods of felons ſubject to their debts. But, although, by the 


prerogative, the property veſts in the King diſcharged of all 
demands, I inſiſt that he may wave, and that in this caſe he has 
' Waved, his prerogative in that reſpect. He may exerciſe the pre- 


Topative of mercy, in regard to forfeited Property. as well as 
2 


life. 


$27 

1980. 
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apainſt 
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againſt 
| Jounson, 


poſing of it is reſerved (a). As the power is undoubted, the only 


reſerving a right to diſpoſe of the ſurplus; which no doubt was in. 
certainly not. The ordinary is bound by ſtatute to grant admini- 
before any poſitive: direction by ſtatute, he was bound iu con- 


ference ſo to do, and the Chancellor would now, independant of 


ordinary, by the letters of adminiſtration. What was the in- 


warrant from his Majeſty, and by them the defendants are (in 


count to his Majeſty for the overplus. All parties intereſted 


The King, by commanding his advocate to apply for them; 


it ſeemed to be agreed, that it was common for the Crown, in 


| has proſecuted to outlawry. 


waved or relinquiſhed in, any other way. but by matter of tre- 


point of law, reſort to the eccleſiaſtical court for adminiſtration, 


the forfeiture having, 7p/o fatto, veſted the whole in him. But 
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life. Thongh this branch af the: revenue, by the civil lift 40 
makes part of the aggregate fund, yet an expreſs power of dif. 


queſtion is, in what manner it has been exerciſed in the preſent in- 
ſtance. Now it ſeems to be clear that the Crown has directed ad. 
miniſtration to be granted for the general benefit of the creditors, 
tended for the defendants. Is this inconſiſtent with law? Moſt 
ſtration for the payment of the inteſtate's debts; but, even 
any ſtatute, compel him. Here, both the Crown and the or. 
dinary are concluded; The Crown, by the ſign manual; The 
tention of the Crown, as it is to be collected from the proceed- 


ings? The letters of adminiſtration were granted upon the ap- 
plication of the King's advocate general, in conſequence of a 


the uſual form) expreſſly directed to pay the debts of the inteſ- 
tate. The conluding words, can only mean that they are to ac- 


have concurred in giving validity to the letters of adminiſtration: 


the ordinary, * granting, and the defendants, by accepting, 
them. 

Lord Maxs FIELD aſked if. there were many inſtances of this 
fort, (as had been alleged in the argument for the plaintiff) and 


caſes of outlawry, to grant a ſign manual to the creditor who 
His lordſhip ſaid, there was no doubt the ulli of the caſe 
was with the plaintiff; but that there was a difficulty in point 


of law; v2. whether a right veſted in the Crown could be 


cord. The King, his lordſhip ſeemed to think, could not, in 


then he aſked, whether the defendants, who had, de facto, ac- 
cepted theſe letters of admininiſtration, could now object to 


| (a) I An. J. 1. cap. 1.4 8. 


them, 
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them. They were not, he ſaid, void on the face of them; 


and, if they had been granted irregularly, recourſe ſhould have 
been had to the eccleſiaſtical court to repeal them. 

WILLES, and BULLER, Juſtices, were of opinion, that, by 
the acceptance of the letters of adminiſtration, the defendants 
were precluded | from queſtioning their validity, and operation; 
and BULLER, Juſtice, thought that, for that reaſon, none of 
the evidence which tended to e them ought to have 
been received at the trial. 

ASHURST, Fuſtice, concurred i in chinkivg, that, if the letters 
of adminiſtration had been in the uſual form, the defendants 
were, by their acceptance, bound not to queſtion their validity. 
But he ſaid that the eccleſiaſtical court, in this caſe, had no in- 
herent authority to interfere ; that it was only authorized to act in 


conſequence of the fign manual, and that, acording to the terms of 
the ſign manual, the adminiſtration was to be granted, without any 


qualification in favour of creditors, for the benefit of the Crown, 


and the defendants were to give ſecurity that they would duly 


account to the Crown. The eccleſiaſtical court, therefore, had 
exceeded its authority, and the letters of adminiſtration, in as 


far as reſpected the payment of the debts, were a mere nullity ; 


and there was no occaſion to apply for a repeal of them. He 
agreed that the juſtice of the caſe was with the plaintiff, and that 
he had a good ground to petition to be paid before the defend- 
ants, but was afraid, that, if the court ſhould decide that the 


eccleſiaſtical court could, by ſuch an act, divelt the property of 


the Crown, a dangerous precedent might be eſtabliſhed. 


The court took time to confider till this day, when Lord 


MansFIELD delivered their unanimous opinion as follows: 
Lord MANSFIELD (After ſtating the caſe) — Upon the whole 
of the facts, it was argued, by the counſel for the defendants, 
that the perſonal eſtate of Lowe was veſted in the Crown by for- 
feiture, in conſequence of the ſuicide found upon record, and 
tlat this property could only be diveſted by matter of record, 
which letters of adminiſtration are not; That the plaintiff there- 
fore had no right to recover againſt the defendants, but ought to 
apply to the favour of the Crown. But we are all of opinion, 
on conſideration, that theſe letters of adminiftration are not void 
on the face of them. There are many inſtances where ſuch ad- 


miniſtration may be granted for the King's uſe. Suppoſe Lowe 


had been a baſtard, or, being legitimate, had died without any 
next of kin. The King, in ſuch caſe, would nave taken, as 
| EP uultimus 
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ultimus heres, but ſubje& to the debts of the inteſtate, Not 
being void, we think the court cannot, in this caſe, enter into 
the queſtion, whether the letters of adminiſtration are voidable, 
and the ground of our opinion is, that the defendants, who hare 
accepted and ated under them, ſhall not be permitted to deny 
their validity. That is jus tertij; and we are of opinion that 
the evidence on that part of the caſe ought not to have been ad. 
mitted. | 0 

The Poſtea to is delivered to the plaintif 


The KING n WHITBREAD, 


Rule had been obtained, in Baſter Term, 20 9 3, to 
ſhew cauſe why a certiorari ſhould not iſſue to remove 2 
conviction, by the commiſſioners of exciſe, for the double du- 


ties on beer (a), into this court; and, in the ſame term, on 


Wedneſday, the 26th of April, cauſe was ſhewn, by the Solicitor 


General (Wallace), and Wilſon. — Dunning, Davengert, and 


Cooper, argued in ſupport of the rule. 
It was oppoſed on two grounds; 1. It was contended that 


a certiorari would not lie, in any caſe, to remove proceedings 


before the commiſſioners of exciſe ; 2. That, in this caſe, there 
were not ſufficient reaſons laid before the court to induce them 


to grant the certiorari, even if it would lie. 


Againſt the rule, on the general queſtion, it was faid, that 


there was not a fingle example fince the firſt eſtabliſhment of the 


board, where ſuch a writ had iſſued, although they try ſeveral 


thouſand cauſes in a year, As the ſtatutes had eſtabliſhed a 
court of appeal, hat was the regular courſe of redreſs, which 
the legiſlature had pointed out, if parties thought themſelves 


aggreived by the determination of the commiſſioners. Ball v. 
Partridge (C) was cited, as a caſe in which it had been held 


that when a juriſdiction is veſted, by act of parliament, in 
commiſſioners, a certiorari will not lie, unleſs it appear that 


they have exceeded their juriſdiction. 
On the other fide it was contended, that the caſe of Ball v. 
Partridge had been often over-ruled [1], and the daily practice 


[Ii] Rex v. Moreley T. 33 and 34 Geo, 2. 2 Burr, 1040, 1042. 
(a.) Under 12 Car. 2. cap. 24. § 33. | (Z.) B. R. T. 18 Car. 2. 1 Sid. 296. 
Fas was 


IN THE TWENTY-FIRST YEAR' OF GEORGE III. 


was againſt it. It was an authority incident to the court to re- 


move every conviction, and this could only be taken away by 


expreſs words. In many caſes under the exciſe laws, the power 


of granting certioraris is expreſily taken away, which is a ſtrong 
argument to ſhew that in all other caſes a certiorari will lie. 


e by 6 Geo. 1. cap. 21. F 20 & 21. it is expreſſly taken 


away, in the caſes there ſpecified.— Several authorities were 
cited (a), but no clear inſtance of a certiorari directed to the 
commiſſioners of exciſe could be ſhewn, 


The caſe ſtood over for the opinion of the court, which was 


delivered, this day, by Lord MansF1ELD, to the following effect. 


Lord MaNnsFIELD—Though great induſtry has been employed, 
no caſe was produced in which a certiorari has been granted, to 
remove proceedings before the commiſſioners of exciſe. This 
circumſtance alone affords a ſtrong ground to ſuſpect that none is 
grantable; for,-in the multiplicity of buſineſs which occurs before 


ther right or wrong) with their determination, would have wiſhed 
to remove it before another tribunal, This has induced us to 
make further reſearches than the argument ſuggeſted, and to 
look very attentively into all the ſtatutes on the ſubject. The 
ſtatute of 6 Geo. 1. cap. 21. has a clauſe, which was not ob- 
ſerved upon at the bar, but ſeems very material. It is the 22d 
ſection. By the clauſe immediately preceeding (F 21) a for fei- 
ture of brandy, arrack, rum, ſpirits and ſtrong waters, is cre- 
ated in certain caſes, and, in thoſe caſes, both appeal, and cer- 


refer, which inflicts a penalty upon the removal of ſweets with- 


out certificate, and enacts that the ſweets themſelves, together 


with the caſks in which they are contained, ſhall be forfeited, 
and liable to be ſeiſed by any officer of exciſe. It then goes on 
" ſays, © That every ſeiſure and ſeiſures of ſuch ſweets, &c. 
and alſo every other forfeiture and forfertures, which from and 
* after, &c. ſhall, or may be made, by virtue, or in purſuance 
of any act, or acts, whatſoever, relating to the duties of ex- 
ciſe, or to any other duty, or duties, under the management 
of the commiſſioners of exciſe, ſhall, and may be proceeded 
upon, heard, examined into, adjudged, and determined, by 
' the ſame ways and means, and, in the ſame manner and 
(a) Warwick, qui tam, Se. v. I hite, Bunb. 


105. Rex v Tindall, 4 Burr. 2458. Anon. 
Call. 149 pl. 16, Rex v. Theed, 2 Ld. 


Raym.1375. Regina v. Townſoend, B. R. N. 
1710, cited by Cooper, from a M $ & Note 
of Cooper Juſtice, 


© form 


them, it is natural to ſuppoſe, that ſome perſons, diſſatisfied (whe- 


torari, are taken away. Then comes the ſection to which 1 
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. form, as is, and ate. herein and hereby, preſcribed, direQed, 
dey ee or appointed, to be done, upon ſeiſures of brandy, arrack, 
w 2 rum, ſpirits, or ſtrong waters, not exceeding as aforeſuid 
Wurr. © and that ſuch, proceedings thereon ſhall not be liable to any 
BREAD. % appeal, or appeals, or to be removed by certiorari, any thing 
* 1n this preſent act contained, or any law, ſtatute, or proviſion 

eto the contrary thereof notwithſtanding.” Theſe words are 
certainly very comprehenſive, and ſeem Jarge enough to include 

the preſent caſe; for this is a forfeiture of double duty. In the 
information it is ſtated, that the ſaid Whitbread hath /er/eited 

double the value of the ſaid rates and duties of exciſe, and the ad- 
judication is, That he do forfeit, &c. But beſides that this is 

the natural conſtruction of the words of the clauſe itſelf, ſuch 
conſtruction is greatly corroborated by the ſtatute of 1. Geo, 2. 

fat. 2. cap. 16. & 3. which was made expreſily for the purpoſe of 
obviating ſome doubts that had ariſen upon the general penning 

of the act of 6 Geo. 1. This third ſection of 1 Geo. 2. cap. 16. 

after mentioning the 22d ſection of the former ſtatute, proceeds 

thus; © In which clauſe ſome general words are mentioned, 

* concerning other forfeitures to be made, from and after, &c, 

by virtue, or in purſuance of any act or acts, &c. upon which 

&« words a doubt hath ariſen, whether, by the generality thereof, 

the right and liberty of appealing to the commiſſioners of ab- 
pale, from judgments given by the commitlioners of excile, 

* incaules and proſecutions on account of forfeitures and offences 
relating to the duties of exciſe, and the juriſdiction and power 

c of the commiſſioners of appeals to hear and determine ſuch 

« appeals, and alſo the right and liberty of appealing to the | 

*« juſtices aſſembled at the reſpective quarter ſeſſions of the peace, 

in caſes here judgment, or judgments, happen to be given, by 

* two or more juſtices of the peace, in cauſes and profecutions 
before them, for, or on account of forfeitures, ard offences, 

« reſpectively relating to the duties on malt, Sc. be not taken 

« away, and repealed ; now, for preventing and avoiding all ſuch 

„ doubts and queſtions, and declaring and reeftabliſhing the 

right and liberty of appealing, in the reſpective caſes before 

«© mentioned, bè it enacted, that neither the ſaid act, nor a7 | 

« clauſe, matter, or thing therein contained, did, or doth extend, of | 

*« ſhall be conſtrued to extend, or to have extended, to take aways | 

** repeal, or alter, the right and liberty of appealing, in the rel- þ 
pective caſes before-mentioned, or in any of them, and the right | 


ny and liberty of apprating in the reſpective caſes before mentioned 
8 | 6 and 
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cc. and the ſeveral juriſdictions and powers, as well of the com- 


* miſfioners of appeals, as of the juſtices of peace, aſſembled 


% jn their reſpective quarter ſeſſions, now, is, and are, and 
« ought to continue, and be in the ſame plight and condition, 
% as the ſaid right, liberty, juriſdictions and powers, reſpec- 
„ tively was, and were, before the making the ſaid act.“ It is 
obſervable on this clauſe of the ſtatute of Geo. 2. that, in ſpeak- 
ing of the doubts, whether the right of appeal was not taken 
away, from judgments by the commiſſioners, in caſes of for- 
feitures, it adds, and offences relating to the dhries F exciſe,” 


which ſhews that the legiſlature did not mean ſpecific forfeitures 


only, but alſo pecuniary forfeitures, and, by mentioning appeals 
only, and not certioraris, (which are ſpoken of in the ſame breath 
in the act of Geo. 1. and if there was a doubt about the one, there 
muſt have been the ſame about the other), it ſeems plain, that 
the legiſlature intended, that certioraris ſhould be taken away, 
and that the right of appeal only ſhould remain. That it was 
thought ſuch a diſtinction was proper, and that an appeal ought 
to be preſerved, in caſes where the certiorari was taken away, is 
plain, becauſe, with regard to hides and malt, reſpeting which 
the appeal is ſaved, by the ſtatute of Geo. 2. the certiorari is ex- 
preſily taken away, by 9 Ann. cap 11. 8 47, and 12 Ann. f. 1. 
cap. 2. Þ 37 (a). As to the caſes which were cited at the bar, 
moſt, if not all of them, are inapplicable to the preſent queſtion. 
The Anonymous caſe in Sa/keld was before the ſtatute of 1 Geo. 2. 
In Warwick v. White, the court of Exchequer took cognizance 
of the caſe, becauſe the ſubje& matter appeared to them not to 
be within the juriſdiction of the commiffioners. In Rex v. Tin- 


dal, the application for the certiorari was on the part of the 


Crown, and the judges ſaid, the King could not be precluded 
but by expreſs words, and the King is not named; nor can it 
be ſuppoſed that he is within the reaſon for taking away certi- 
oraris in any caſe, viz. to prevent vexation and delay. The 
only caſe which ſeems to apply, is that of Rex v. Theed., That, 


indeed, was a caſe before juſtices of the peace, but the ſtatut 
of 6 Geo. 1. extends to proceedings beſore them. Tt does not, 


however, appear that there was any litigation, in that caſe, 


about granting the certiorari, for the report mentions only the 
argument for, and againſt, ſupporting the conviction, and it is 


Probable the proſecutor being adviſed that it might be main- 


Aaincd, (which was the decifion of the court,) he did not think 


( LF; 4; 14. 7 ( 7” I» * 7 + 72 S 75 
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1780. it worth while to object to the certiorari. We are all of opi- 
nion, that, in this caſe, a certiorari does not lie. But, if it did, 
The Kino jt muſt be granted upon cauſe ſhewn, and, as the affidavits in ſup- 
e port of the preſent application, do not proceed upon any alleged 
382ap. Want of juriſdiction, but contain objections to the conviction on 
the merits, the court would not grant the certiorari, if they had 
power to do it, for thoſe objections are, more properly, the 
ſubject matter of an appeal, and the defendant has not choſen 
to reſort to that remedy. he 
85 The rule diſcharged ITE” 
111 There were two other rules of the | Greer, at the ſame time with this, and were 


fame ſort, which had been obtained by two | diſcharged at the ſame time, without argu. 
other brewers, of the names of Hall and | ment. | | 


The End of MicHAELMASs Term 21 Georce III. 
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ARGUED and DETERMINE D 


EN A 


Court of KIN G's 


1:N 


BENCH, 


Hilary Term, 


In the Twenty-firſt Year of the Reign of GEORGE III. 


PraRsSON againſt II Es. 


the words of which are: 


CTION of debt on the ſtatute of 5 El. cap. 9. § 12, 


That if any perſon, or perſons, upon whom any proceſs out 
of any of the courts of record, within this realm, or Wales, ſhall 
be ſerved, to teſtify, or depoſe, concerning any cauſe, or matter 
cepending in any of the ſame courts, and, having tendered unto 
him, or them, according to his, or their countenance, or cal- 
ling, ſuch reaſonable ſums of money, for his, or their coſts and 
charges, as, having regard to the diſtance of the places, is ne- 
ceſſary to be allowed in that behalf, do not appear, according 
to the tenor of the ſaid proceſs, having not à lawful and rea- 
fonable let, or impediment, to the contrary, that then the party 
making default, to loſe and forſeit, for every ſuch offence, 10 JI. 
and to yield ſuch further recompence to the party grieved, as, by 
tie diſcretion of the Judge of the court out of the which the ſaid 
proceſs ſhall be awarded, according to the loſs and hindrance 
that the party which procured the ſaid proceſs ſhall ſuſtain, by 
*aſon of the non-appearance of the ſaid witneſs, or witneſſes ; 
| the 


1781. 


Tueſday, 
23d January. 
The further 
recompence 


given by 5 El, 


cap. 9. § 12. 


againſt a wit- 
neſs for non- 
attendance 
mult be aſ- 
ſeſſed by the 
court out of 
which the 
proceſs iſſued, 
not by the 
Jury,orjudpe, 
at nift prices. 


re. 
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the aid ſeveral ſums to 


againſt the offender, or 
plaint, Cc.“ | 
The plaintiff had /p. 
neſs, on the trial of an e 
had paid him a guinea fo 
was called on, the defen 


non- ſuited; upon which 


The firſt count in the 
ejectment, the ſubpæna, 
thadefendant, not regard 
provided, nor fearing the 
then, and there, ſolemnly 
timony, although he had 
diment, to the contrary, 
contempt of the ſtatute, | 


that reſpect, and, becauſe 


the ſaid Richard Fenn, (t 
have been material, and 
prove and maintain his fa 
therein contained, the fai 
of the defendant, could r 
dict of the jury, but, the 
conferred, and agreed, ar 
the bar, the ſaid Richard, 
nor did further proſecute 
ſuit was afterwards entere 
awarded againſt him, fore 
was commenced, and pre 
benefit, of the preſent pla 
to the defendant in the eje 


judgment; That he had, 


and about the proſecution 
to wit, 35 J. and had alſo 1 


ſeveral ſums, by reaſon of 


value of 100 I. and that, 
force of the ſtatute, an aQ 


the party grieved in this 


defendant, the ſum of 19: 
{aid damages. 


There was another coun 


ment more briefly, but to 


A 


SES IN HILARY TERM. 
al ſums to be recovered by the party 2 grieved, 
tender, or offenders, by action of debt, bill, 


F had /ubpene'd the defendant to attend, as a wit. 
ial of an ejectment, in which he was leſſor, and 
guinea for his attendance, but, when the cauſe 
the defendant was abſent, and the plaintiff was 
on which he brought the preſent action. 
int in the declaration ſtated the proceedings in the 
ſubpena, and that the trial came on, but that 
not regarding the ſtatute in ſuch caſe made and 
fearing the penalty therein contained, although, 
ſolemnly called for, did not appear to give his teſ. 
gh he had no lawful, or reaſonable, let, or impe- 
contrary, but refuſed, and neglected ſo to do, in 
e ſtatute, and that, by reaſon of his neglect in 
d, becauſe the eyidence he would have given, for 
d Fenn, (the plaintiff in the ejectment,) would 
erial, and was neceſſary for the ſaid Richard to 
tain his ſaid recited declaration and the matter 
ed, the ſaid Richard, for want of the teſtimony 
it, could not ſafely receive, and abide, the ver- 
„but, they having departed from the bar, and 
agreed, among themſelves, and then returned to 
d Richard, being ſolemnly called, did not come, 
proſecute his ſaid writ ; That judgment of non- 
rds entered up againſt the ſaid Richard, and 451. 
him, for coſts and charges; That the ejectment 
1, and proſecuted, at the expence, and for the 
preſent plaintiff; and that he had paid the 45/. 
t in the ejectment, to avoid the execution on the 
at he had, beſides, laid out, and expended, in 
rroſecution of the ſaid recited ſuit, a large ſum, 
had alſo ſuſtained damage, over and above thoſe 
7 reaſon of the defendant's not appearing, to the 
and that, by reaſon of the ſaid premiſes, and by 
ute, an action had accrued to the plaintiff, bemg 
d in this bebalf, to demand, and have, of the 
ſum of 190 4 to wit, the ſum of 10/7. and his 


other count, ſtating the proceedings in the eject- 


fly, but to the ſame effect with the firſt, except 
5 that 


penalty, by the verdict. 
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that it alleged, that, beſides paying the guinea to the defendant 
on ſerving the ſubpæna, the plaintiff had alſo promiſed to pay 
him ſuch further reaſonable ſum of money, as his reaſonable 
coſts and charges ſhould amount to, over and above the ſaid 
guinea [II]. 

The verdict was, that, as to the ſaid ſum of 10/7. in the 
laſt count of the ſaid declaration mentioned, and as to the ſum 
of 10/. parcel of the 180/. the damages in the ſaid laſt count 
mentioned, the defendant owes the ſame ſeveral ſums of 101. 
and 101. in manner and form, &c.” 
the reſt. | 

In Eafter Term, 20 Geo. 3. a rule was obtained to ſhew cauſe, 
« why the plaintiff ſhould not have judgment for 80 J. (422. his 
own coſts, and the defendant's in the ejectment) beſides the 
penalty of 10 J. and alſo for the coſts of this action [2], to be 


and an acquittal as,to 
| 0 


taxed by the maſter, for a further recompence to him, as the 
party grieved, in purſuance of the ſtatute of 5 Elis.“ 


This rule ſtood over, among the peremptories, to Trinity 
Term, 20 Geo. 3. when the caſe was argued, on Wedneſday, the 
ziſt of May, by Davy, Serjeant, and Morris, againſt the rule, 


and by Dunning, and Chambre, tor the plaintiff. 


Againſt the rule, it was ſaid, that, in all the old records ad 
precedents, the declaration is only for the penalty. This was the 
firſt attempt to include the further recomperice for damages, in 
the debt laid in the declaration. If the court ſhould think them- 
ſelves authoriſed to go, upon this motion, into the conſideration 
of the damages, they would alſo enquire into the merits of the 
verdict, and not hold: the defendant concluded, even as to the 
Should the court enter into that con- 
ſideration, and permit affidavits, then ready, to be filed, it would 
appear, that there was a lawful and reaſonable cauſe for the de- 
icndant's abſence, and that the plaintiff had not ſuffered thereby ; 
for that having brought another ejectment, he was again non- 
ſuited, for want of title. (HEATH, Serjerant, who tried the 
cauſe, had ruled, that the queſtion, whether there was a lawful 


and reaſonable impediment, was matter of law, to be decided 
by the court, and not by the jury.)—Tt is (it was ſaid), very dif- 
icult to put a clear conſtruction upon the icatute ; ſome material 


[1] According to the declaration in Good- | was ſpecifically alleged. 
win v. Weſt, cited infra, p 338, Note (b),— 

But the declaration; in 1 caſe, was held to 
be ill, becauſe the ſtatute gives the action to 


tne party 2rieved, and no loſs or damage i 


GX 


[2] It was decided! in the CARE of Mad: 70% 


V. 9/3517 fy cited infra, P · 5 3 8, N e 1 tha” 
the Ftaäntiff is entitled to colts in this 
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| PREY (as = ſhall FR aſſeſſed, „ ( adjudged,” &c.) ſeeming to be 


omitted in the common printed copy, which differs from the 
original edition, but correſponds with the record at the Rolls, 


(Morris ſaid he had compared them). They cited Havithbury 
v. Harvey (a), Goodwin v. M. of (), Madaiſon v. Shore (c), and 


Aſton's Entries go TTL. 


On the other fide, it was inſiſted, that, though the ſtatute is 
inaccurately penned, the meaning is plain. That the true con- 


ſtruction is, that the damages ſhould be aſcertained by the court. 


The word ©* recovered” applies, it was ſaid, to the judgment, not 


to the verdict, and, therefore, there could be no judgment, even 


for the 10/7. damages, until there ſhould be an aſſeſſment by 


the court. The quantum of the damages could not be any mat- 
ter of diſpute, the two ſums of 45 J. and 35 J. being the amount 
of the bills of the two attornies, in the original cauſe, both of 
which were paid by the plaintiff; and, as to the propriety of 
the verdict for the penalty, hat could not be gone into upon 
ajfrdavits, it being the province of the jury alone, to ſay, whe— 


ther the circumſtances were ſuch as entitled the to 


maintain the action. 5 
BuLLER, Juſtice, obſerved, that, by e e the da- 


mages, as well as the penalty, were made a debt, to be recovered 


by an action of debt, and accordingly were ſo declared for, and 


therefore aſked how the plaintiff had taken a verdict for any 

thing, in the name of damages. He alſo took notice that the 

debt declared upon was 190 /. | 5 
To this laſt obſervation it was anſwered, on the part of the 


plaintiff, that this was not an action of debt of that ſort, in which 


it is neceſſary to recover the preciſe ſum laid; and, as to the 


10/7. given by the jury, in the name of damages, that, it was 


ſaid, might be remitted, and judgment only entered for the 
penalty and ſuch damages as the court ſhould now aſſeſs. 
| BuLLER, Juſtice, then hinted, (but ſaid he did not mean to 


give an opinion), that the proper method of proceeding might 
be, for the court to be applied to, in the firſt inſtance, to aſſeſs 


the damages, by aſcertaining the coſts in the original cauſe, and 
then to bring debt for that ſum and the penalty added 
together. 


L3] In that Precedent the clauſe of the ſtatute is recited; 


(a) B. R. E. zi El. Cro. El. 130, (e) B. N. T. 9. l. z. Med. 355. 
. . N. 14 Car. 1. Cro. Car. 5 22, | S. C. Comb. 449. called S gore v. Mead fon, and 
540. 8 Bi V. Jenes, 430. March 18. i Salk. 206. called Mort v. Muadi/? en. 


To 
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T0 this, Dunning anſwered, that there might be damages, ex- 
1 of the coſts on both ſides, and, beſides, the court could not, 


with propriety, make an aſſeſſment by anticipation, when it might 
turn out, on the trial, that the plaintiff had no cauſe of action. 

Lord MANsFIELD ſaid, that, as there was no inſtance of a 
ſimilar proceeding, ſince the ſtatute, it would be proper for the 
court to take time to conſider of their determination. His Lord- 
ſhip expreſſed ſome doubt, whether the payment, or tender, to 
the witneſs, for coſts and charges, was properly laid. 

Dunning (aid, that, by the acceptance of the guinea, and the 
promiſe to pay ſuch farther reaſonable ſum Cc. (as laid in the 
ſecond count) it had become unneceſſary to make any farther 
tender [4]. 

The caſe ſtood over, and the defendant had lere t to file da- 
its, tending to diminiſh the quantum of the damages, but not 
ſuch as impeached the verdict; becauſe that could only have 
been done on a motion for a new trial. 

This day, Lord MANSFIELD, after ſtating the caſe, delivered 
the opinion of the court, to the following effect. 

Lord MaxsrIELD—It is admitted that the plaintiff was 801. 


when, how, and by whom, the damages are to be aſſeſſed; 
whether before or after the trial; by the Judge at 2 privs, the 
jury, or the court.. In this caſe the jury took upon themſelves 
to do it ; and have given under the ſum expended. Precedents 
were cited of actions of debt for the penalty, but there are none 


the trial, it was proved, that the witneſs did not purpoſely and 
maliciouſly abſent himſelf on the trial of the ejectment; that he 
did attend, and meant to give evidence, but having conſulted the 
plaintiff's attorney, about The time when the cats was likely to 
come on, he told him he would have time to go to ſee the camp; 
that, when the cauſe was tried, it was never mentioned to the 
Judge, that a witneſs of the plaintiff's was abſent, nor alleged, 
that there was any material evidence which the plaintiff had not 
been able to produce; no new trial was moved for, and there has 
been another nonſuit in a new action. There is, therefore, the 
ſtrongeſt reaſon to think, that the defendant could not have glven 


tion with the plaintiff's attorney, and the ſort of leave given by 


[4] This ſcems to have been determined in Goodwin v. Me. Supra 533, Note (C). 


him 


out of pocket, by reaſon of the nonſuit; but the queſtion is, 


for the damages. We, therefore, took time to confider.—1. At 


any material evidence, and I ſhould have thought the converſa- 
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who wilfully abſent themſelves, as for a contempt ; and remit 


_ ceſs iſſues, by whom the aſſeſſment is to be made [ 5]. Upon ſuch 


debt. But the damages here given, are for the injury ſtated in 


be to give leave, now, to move for a new trial, upon which, 


by his Lordſhip, and undertook further, by the deſire of the 


| —ogiving colts and damages to an original 
' plaintiff, in whoſe favour judgment, has | the ſaid writ of error is iued;“ and there i 
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him, a reaſonable let, within the meaning of the ſtatute. How. 
ever, that was proper for the jury to decide, and there has been 
no motion for a new trial. — z. With regard to the conſtruction 
of the ſtatute ; the courts of Meſtiminſter Hall, moſt clearly now, 
(and they alſo did ſo before this ſtatute) proceed againſt witneſſes 


the puniſhment, if they redeem their offence by making ſatiſ- 
faction to the party. The legiſlature, by this ſtatute, meant to give 
a further recompence of 10/. in addition to what the court might 
aſſeſs as a ſatisfaCtion in damages. But it is not the Jury, nor the 
Judge who tries the cauſe, but the court out of which the pro- 


an adjudication, or aſſeſſment, there is no doubt but debt might 
be brought. But it never has been done, Why! Becauſe there 
is a preferable remedy, by attachment. The jury, here, have done 
what the court ought to do. An action will lie for damages, 
againſt a material rand who. abſents himſelf without any ex- 
cuſe. But that muſt be an action on the caſe. In an action of 
debt, alſo, the jury may give damages for the detention of the 


the declaration. Perhaps the real juſtice of the caſe would 


if granted, the defendant would have an opportunity of laying 
the cauſe of his abſence before another jury. But that would 
be expenſive, and we are, therefore, inclined to let the plain- 
tiff take judgment for. the penalty and one ſhilling damages for 
the detention of the debt, if he will, releaſe the 10.7. for da- 
mages, there being the ſtrongeſt ſuſpicion that no injury was 
done. If theſe terms are not acceded to, we will give leave to 
move for a new trial. 
The counſel for the plaintiff agreed to the terms propoſed 


court, not to bring an action on the caſe for damages. 


[5] In the tatute of 3 Hen. 7. cap. 10. , inſtead of the Court; for the words are, 
; «© By the diſcretion of „ Fuftice afore whom 


been affirmed, upon a writ of error— | no court of error conſiſting of only 0 
« Tuſtice” in the ſingular number, is, with- | Judge, 
out the poſſibility of a doubt, made uſe of, | 
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The KING againſt the IxHABITANTS of SanDwicn, 


otherwiſe SWANNAGE. 


FMNERTAIN -occupiers of lands, in the pariſh of Sandwich, 
or Swannage, in the Ifle of Purbeck, in Dorſetſhire, had 
appealed to the Quarter Seſſions for that county, againſt a poor- 
rate; ſetting forth, in their notice of appeal, among other ob- 
jections, That the rate was unequal, and partial, becauſe tene- 
ments and farms, conſiſting of houſes, lands, or grounds, were, 
in ſuch rate, or aſſeſſment, charged and aſſeſſed at one penny in 
the pound, and cottages, or dwelling-houſes, at only three far- 
things in the pound, whereas ſuch cottages, or dwelling-houſes, 
ought to have been rated and aſſeſſed, on a par with tenements 
and lands, at one penny in the pound.” Upon hearing this ap- 
peal, the juſtices quaſhed the whole rate, and ordered a new 


equal aſſeſſment to be made, ſtating the following caſe for the 


opinion of this court: | 
That it was proved, on hearing the appeal, that the rate was 


an aſſeſſment of one penny in the pound on the occupiers of 


lands, and three farthings in the pound on the occupiers of cot- 
tages and dwelling-houſes, according to their then annual rents; 


that, from the year 1735, to the year 1776, a conſtant diſtine- 


tion had been obſerved, in rating houſes and lands, the former 


having always been rated in leſs proportion to their rents, at the | 
that the land 


reſpective times of ſuch rating, than the latter; 
in general, in the pariſh of Swannage, is burthened with no 
particular charges that are not incident to land in general ; but 
that both lands and houſes are ſubje& to the uſual repairs, and 
taxes, generally incident to each reſpectively. 

The proceedings having been removed by certiorari, the caſe 
was now argued, by Rooke, againſt the order of Seſſions, and 
Dunning, in ſupport of it. 

The court having deſired Roche to begin, he ſtated, that on a 
late occaſion, in a caſe from this pariſh, the court had hinted 
that a diſtinction | ought to be made between lands and houſes, 
in conſequence of which, as well as in compliance with the 


ulage from 1735 to 1770, this rate had been made. It is, he 


11d, the general practice throughout the kingdom, to rate houſes 
6 * lower 
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to have ſpecified, nominatim, the particular houſes and cottages, 
that were under-rated, and the lands that were over-rated. And 


_ creaſing the ſum aſſeſſed on the houſes, On this laſt head, he 


rated lower than land. The proportion between them muſt de- 


cumſtances in this pariſh, which made it reaſonable that they 
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lower than lands, becauſe they require continual repair, He 
alſo objected, that the notice was too general, for that it ought 


he contended, that, at all events, it was not neceſſary to have 
quaſhed the whole rate; that the aſſeſſment on the lands ought 
to have remained, and the rate to have been amended, by in. 


a: Rex v. Wiiney (a), and Rex v. Ringwood (5). 
* Dunning, on the other fide, inſiſted, that the court never had, 
and never will, lay down a general rule that houſes ſhould be 


pend on local circumſtances ; and there were, he faid, local cir. 


ſhould be equally rated. One which he ſuggeſted was, that 
nine tenths of the burthen of the poor ariſe from the houſes. 
The rate, he contended, could not have been amended, for the 
objection affected the whole. A rate is a diſtribution of a given 
ſum, over a certain number of perſons, and, if the quota charged 
on one or more perſons is too high, or too. low, the proportion 
aſſeſſed on all the reſt ought to be altered. 
Lord MANSFIELD -I. There can be no general rule as to the 
proportion between lands and houſes. It muſt depend on par- 
ticular local circumſtances. There are no circumſtances ſtated 
in this caſe to thew that houſes ought to be rated lower, and, if 
what is ſuggeſted is true, Hat is a ſtrong circumſtance the 
other way.,—2. The objection unavoidably goes to the whole 
rate, for it is made, throughout, by a rule and proportion which 
the juſtices thought wrong; and therefore, they could do no- 
thing but quaſh the whole. 
The order of ſeſſions confirmed. 


(a) E. 10 Geo. 3. Bott 34. Since re- | (3) T. Ic Geo. 3. Mentioned in a Note 
ported, 5 Burr. 2634. | in 4 Burr. 2205, | 
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The K ING againſt the INH ABITANTS of 


HR CK MON DW ICE E. 


R DER of removal of Frances the wife of Abraham 


Saturday, 


27th January. 


If the name. 


Preſton a ſoldier, and Joſeph their child, from the town- be h 


OCTU pier Who 


ſhip of Batley, in the Weſt Riding of Yorkſhire, to Hecꝶmond- © the know 


wicke, in the ſame Riding; confirmed by the court of Quarter 
Seſſions, who ſtate the following caſe : * That - Preſton, 
widow, the mother of the ſaid Abraham Preſton the huſband of 
the pauper, occupied a dwelling-houſe in the townſhip of Batley, 
and was rated and paid all aſſeſſments, till the time of her death 
which happened on the 15th of March, 1778; that, upon her 
death, the ſaid Abraham Preſton became tenant of the ſaid houſe, 
from that time until the year 1780, and, during all that time, 
paid all the aſſeſſments charged on the ſaid houſe ; that it was 
known to the pariſh-officers of Batley that the ſaid widow Pre/- 
ton was dead, and that the faid Abraham was tenant and occupier 
of the ſaid houſe, and that the aſſeſſments being produced, it ap- 
peared that the name of widow Preſton was continued therein.“ 
Coc bill argued in ſupport of the order of removal, and cited 


Rex v. Sarratt (a), Rex v. Bramſhaw (6), Rex v. Carſhalton (e), 


a caſe exactly in point with the preſent. 


Fearnly was to have argued on the other Gde, but was ſtop⸗ 
ped by the court. 


as to ſhew manifeſtly that the pariſh had notice. Here the rate 
was continued in the name of a dead perſon whom the pariſh- 
officers knew to be dead; the pauper's huſband was the occupier, 
and the charge was made upon him, and could be on nobody 


article in the rate was © Late Lowbridges” [I]. 


Both the orders quaſhed. 


* Bc 


[1] Rex v Valſall, M. 18 Geo. 3 


(a) M. g. Geo. 2. Burr. Settl. Ca, No. 21. 
§. C. 2 Str. 1023. 


(5) M. 10 Geo. 2. Burr. Setil. Ca. 
No. 29. 


(4) E. 4 Geo. 2. Fol. 137. Bott. 329. 


| za. 99. 
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tinued ia the 
poor- rate, but 
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he thall gain 
2 ſettlement, 


and K:nfare v. King ſwinford (d), which laſt he inſiſted on as 


Lord MAxs FIELD There muſt be ſuch a rating ny paying 


elſe.— This has been determined very lately in a caſe where the 


Ac) E. 15 Geo. 3. Burr. Setil. Ca. No. 252. 


S. C. mentioned in Burr. Settl. Ca. No. 29. 
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Where there 
is a power to 
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1 prſegſion, 
but not by 
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fron or future 
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contrary to 
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although the 
eſtate, at the 
time of grant- 


ing the leaſe, 
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tenants at 
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if, at the time, 
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grantor of 
the leaſe to 
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leſſee.— Un- 
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much rout as 
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GOOD TITLE, Leſſee of CrarGts and Earl Ferre ns, 


againſi FUNUCAN. 


HE material facts of this caſe were theſe: 

MWaſbington the laſt Earl Ferrers, was tenant for life, 
under a ſettlement made in nv in which there was the follow. 
ing power : 

That it ſhall be lawful for the tenants for life, reſpectively, 
from time to time and at all times during their reſpective natu- 
ral lives, and when they ſhall reſpectively come into, and be in, 
the actual poſſeſſion of the aforeſaid manors and premiſes, by virtue 


of the limitations aforeſaid, by indentures under their hands and 


ſeals, to demile all or any of the ſaid manors, meſſuages, lands, 


tenements, and hereditaments, herein before mentioned, or any 
part thereof, to any perſon or perſons whomſoever, in p»ſeſjon, 
but not by way of reverſion or future intereſt, for the term of 
twenty-one years abſolute, or any lefler abſolute term; or for 
any term or number of years determinable upon one, two, or 
three lives, ſo as, upon every ſuch leaſe or leaſes, reſpectively, there 
be reſerved and made payable, during the continuance of ſuch 
leaſe, or leaſes, reſpectively, to be incident to, and go along 
with, the immediate reverſion, or remainder of the premiles fo 
leaſed, jo much, cr as great yearly rents as, or more than now is, 
and are paid, and yielded, or agreed to be paid and Fiauges, for 
the ſame, or proportionably for any part thereof.“ 

All the lands compriſed in the ſettlement that lay in the 
pariſh of Sutton St. Anne's, (except about thirteen or fourteen 
acres, and two or three cottages,) were part of a large common 
field. In 1774, an act of e (a) paſſed for incloſing this 
common, and an allotment was made toEarl Waſhington, i in lieu of 
his intereſt in the common. On the 15th of March,1775, before 
the incloſure took place, his agent, by his lordſhip's authority, let 
the new allotted lands, by agreement in writing, to three perſons, 
Palmer, Bramley, and Jelly. at the value ſet upon them by the 


commiſiioners under the act of parliament, to occupy till the 


roth of March, 1776. On the 17th. of August, 1775, Earl 


the reveriica than formerly, would not be a fraud on the power, and void. 


(a2) Priv. At. 14 Geo. 3. cap. 2”, 
7 ; TW aſhingion, 
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Waſhington, by indenture, reciting the power, demiſed to the 
defendant Editha Maria Funucan, for 99 years from Lady-day 
then laſt paſt, if ſhe ſhould fo long live, at the yearly rent of 
1341. (which was recited to be more than was paid for the de- 


fiſhery, with the rights, &c. and the meſſuage, lands, &c. in 
Sutton St. Anne's, then in the occupation of Palmer, Bramley, 
and Jelley, as under-tenants of the ſaid Editha, or in whole 
poſſeſſion ſoever the ſame then were, or had been. The de- 
fendant covenanted to pay half the land-tax (amounting to 
about 71. 1058.), and the Earl covenanted, for himſelf, 915 
heirs, executors, adminiſtrators, and aſſigns, to tree the detend- 
ant from tithes, and from levies and payments for the church. 
The rights to ſhoot and fiſh were reſerved to the leſſor and 
thoſe in remainder. By the encloſure act, the lands were dit- 
charged from tithes, and an allotment in lieu thereof made to 


let before. The fiſhery had been let before, but was not at the 
time of the ſettlement. Since that time, it had been again let 
at 15s. The 134/. payable by the defendant was about 301. 
more than the demiſed premiſes had ever produced before. 


with Palmer, Bramley, and Tetley, was, at the time of the leaſe, 
in the occupation of tepants at will. At the time of making 
the leaſe, the Earl directed the occupiers to pay their rent to the 
defendant, and they accordingly did pay her all the rent which 
accrued afterwards. | 
After the death of Earl Waſhington, an Sia was books 
againſt Mrs. Funucan, to recover the demiſed premiſes, and a 
verdict found for the plaintiff, But a new trial having been 
granted, the cauſe came on, before EyRE, Baron, at the laſt 
Lent Aſſizes for the county of Nottingham, who leſt it to the 
Jury, whether the attornment of the occupiers to the defendant, 
in conſequence of the directions given them at the time of 
making the indenture, did not amount to a turrender bv them, 
and whether they were not to be conlidered as having become, 
thereby, parties to the leaſe, and as having put the defendant 
in poſſeſſion; and the jury were of opinion with the defendant, 
and found a general verdict for her. 
In Eafter Term, 20 Geo. 3. a rule for a new trial was again 
granted, and, in that term, the caſe was argued, by ſeveral 
counſel of a fide. It was then inſiſted, that ſome of the pre- 
6 Z miles, 


miſed premiſes at the time of the ſettlement,) all the manors and 


That part not comprehended in the agreement above-mentioned 
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miſes for which the action was brought were ſituated in the 
pariſh of Sutton St. Michael's, and this appearing to be the caſe, 


again, by one counſel of a fide, and that afidavits ſhould be 


report. 


neral for the defendant. 


Lon, at the time of the demiſe to the defendant, could not grant 


ſcveral months were ſtill to run, and, though the reſt was ſtated 


| leaſe for forty years, by the Dean and Chapter of St. Paul's, of a 


time of making it, the houſe was already in leaſe, to a ſtranger, 


CASES IN HILARY TERM 


the plaintiff had judgment as to them, the title of the defendant 
only extending to Sutton St. Anne's, But, as to the reſt, the 
court directed that the caſe ſhould ſtand over, to be argued 


produced, to clear up ſome facts, not fully ſtated i in the Judge's 


In laſt Michaelmas Tor erm, on Friday, hs 17th of November, 
Hill, Serjeant, argued for the . and the Attorney Ge- 


For the plaintiff, three points were made. That the leafs 
to Mrs. Funucan was a leaſe in reverſion, a. therefore, con- 
trary to the power, and void. 2. That the manors and fiſhery 
were not demiſeable under the power. 3. That the covenants 
in the leaſe were not fo beneficial to the remainder-man, as thoſe 
in the ancient leaſes.—1. It was contended, that Earl V afhing- 


an immediate leaſe in poſſeſſion, becauſe part of the premiſes 
were then let, under an expreſs agreement, for a term, of which 


to have been in the hands of tenants at will, yet, as the law now 
ſtands, they muſt be conſidered as tenants from year to year, and 
entitled to fix months' notice. Lord Ferrers could not have 
brought an ejectment againſt any of them, at the time of the 
demiſe, and therefore had no immediate poſſeſſory right; ſuch 
right, and the right to recover in ejectment, being convertible. 
The clauſe in powers, confining tenants for life to grant leaſes 
only in poſſeſſion and not in reverſion, was borrowed from the 
ſtatutes relative to eccleſiaſtical leaſes. In Hunt v. Singleton (a), 4 


houſe in London, though made to commence immediately, was 


held to be void, under 14 El. cap. 11. F 19, becauſe, at the 


for 10 years, the words of the ſtatute being“ that no leaſe tha all 
be permitted to be made, by force of Fang act, in reverſion, Se. 
The authority of that c.ſe, though queſtioned in 1 Mod. 205. on 
another point, is allowed in 10 Co. 59. 4. and confirmed by The 
Dean and Chapter ef Weſtminſter's Caſe, in Carter (6b). In like 
manner, in a caſe upon a power, viz. The Duke of Bucking- 


(a) C. B. E. 39 El. Cre. El. 564. JL. C, B. M. 16. Car, 2. Carter z 
| Dal 
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ham v. Lord Antrim (a), the words of the power being „„ 
make leaſes for 21 years in poſſeſſion,“ leaſes, though made to FY 
| WD: ; 3 GOOD TITLE 
commence in prœſenti, yet, being of lands then under leaſe, were 


ainft 
held to be void, by the lord Chancellor, aſſiſted by the Chief Foavens 


Juſtice of the Common Pleas, and the Chief Baron. It makes 
no difference, as to this queſtion, that the ſubſiſting leaſes were 
not by deed, ſince a parole leaſe for three years, or leſs, is equally 
effectual with a leaſe by indenture; and the court cannot draw 
the line, and ſay, that a leaſe granted under a power, like the 
preſent, ſhall be good, although there is a ſubfiſting term for 
even months, at the time of granting, but ſhall be void, if 
there is a ſubſiſting term for ſeven years. The legiſlature only, 
or the parties, can draw ſuch a line. In The Dean and Chapter 


of Meſtminſter's Caſe, it is the doctrine of Sir Orlando Seas, 
the father of conveyancers, and who, probably, invented theſe 
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very powers, that“ all leaſes, where there is a particular eſtate | 
„out, are leaſes in reverſion (9).” The interpoſition of the i 
legiſlature, in 4 Geo. 2. cap. 28. $6. to enable landlords to 3 
renew leaſes for lives, on the ſurrender of the former leaſes, * 
although the under- tenants ſhould not likewiſe ſurrender, corro- 1 
borates this doctrine.— 2. With regard to the manors and fiſhery, 1 
the power cannot be extended to them; the manors had never l 4 


3 3:4 
22 RN. 42 — . 
Ws" Dr 
2 - 


been let; the fiſhery was not, at the time of the ſettlement ; 
and the power requires the rent Zhen paid, or more, to be re- 
ſerved. Things, for which 79 rent was Zhen paid, could not be 
meant to be comprehended. This will avoid the Whole leaſe ; 
for one entire rent is reſerved, and it cannot be apportioned. 
Thus, in Mountjoy's Caſe (c), there being a ſettlement, under 
an act of parliament, by which it was declared, that the tenants 
for life ſhould not alien, bargain, give, or ſell, any of the ſaid 
caſtles, manors, c. nor any part thereof, but only for Fc. yield 
* ing the true and ancient rent of the ſaid lands and tenements, 
* ſo by them letten as aforeſaid, Sc.“ and the moiety of a ma- 
nor, compriſed, with other things, in the ſettlement, having been 
demiſed at an entire rent, and a ſpecial verdict having tound 
that the manerial rights had never before been demiſed, the court 
determined that the leaſe was totally void, holding that nothing 
could be demiſed under the reſtraining clauſe in the act, unleſs 


what had been let, and had yiclded rent, before, and though 


4a) In Canc. H. 149 15 Car. 2. 1 Sid. (e) M. 26 & 27 El. Moore 197. S. "a 
101. Gaal. 347 r wy 
: {6) Carter 14. 1 OW | 
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ſome part of what was then demiſed had been let before, yet 


the rent could not be ſevered and apportioned, To the ſame 
effect are the caſes of Triſtram v. Lady Baltinglaſs (a), and Bago 


v. Oughton (6). In that laſt caſe, there was a certificate of the 


Judges of the King's Bench, to whom it had been referred by 


the Chancellor, as appears by the Regiſter's books, but the cer. 


tificate has been loſt, and no decree can be found, although it 


is ſaid, in 8 Mod 55 that there was one, and that it was 


| affirmed, on an appeal to the houſe of Lords [1]. There is 


another caſe of the ſame name, and between the ſame parties, in 
1 P. Will. (d), but it is upon another point.—z. In the former 
leaſes, the tenants covenanted to pay all duties and taxes except 
the land-tax ; church-dues, particularly, are, by law, charge— 
able on the occupier; but, by the preſent leaſe, the landlord 
covenanted to free the defendant from tithes, and all lcvies and 


payments to the church; theſe new covenants, therefore, are 


leſs beneficial to the remainder-man—( The only proof given, 


that the covenants in the former leaſes were as juſt ſtated was 
an cf,devit of a former tenant, which was now pat in, and 


read).—If the rent and covenants, reſerved and made, in favour 


of the reverſion, are not as beneficial as the power requires, that 
will be ſufficient to vacate the leaſe; Orby v. Monſon (e), Lord 
Cardigan v. Montague, cited in Atkyns v. Horde J). 

The Attorney General, on the other fide argued, —1. That the 
power being recited in the leaſe, it was manifeſtly the intention of 


Earl Waſhington to comply with the terms of it, and, with regard 


to the ſuppoſed ſubſiſting leaſes, it had been very reaſonably argued 
at the trial, that the agreement for the new lands was not fo pro- 
perly a leaſe, as a licence to take the crop, and produce, till the 
time when it was thought the encloſure would be compleated; and 


it was left to the jury, and they found, that the defendant was in 


pofleſſjon of all the premiles, at the time of granting the leaſe. But, 
it is impoffible the conſtruction of the power contended for on the 


other ke Can prevail, for, if it ſhould, no leaſe under ſuch a 


power could ever ſtand, unleſs every tenant under an agreement for 


Aa year, Or at will, ſhould COme in, and make 4 formal {urrender, 


and remove entirely, nn all his effects, from the poſſeſſion. 


BE * lin- 
II] Hi, Serjeant, ſaid, it is very | the parties fave a ſmall fee by not fine 
common tor certificates to be lot, becauſe | them. 


(a) C. B. H. 19 & 20 Car. 2. Vaugh. 28. (c) 381. 


S. C. Sir Th. Jones, 27. (%) 348. | 
(6) H. K. M. 12 Geo. 1. Forieſc. 332. (e) In Canc. 1705, 1706, 2 Vern. 631, $45 
Ry od. 249. | CF B. 2. H. 30 Geo. „ Burr. 60. 122. 
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The caſes cited went upon ſubliſting leaſes under ſeal. The 


words of this power are, not by way of reverſion, or future 


intereſt ;” this was not a future intereſt ; it commenced imme- 
diately, and the immediate attornment of the then tenants, was 


the ſame thing, in ſubſtance, as if the defendant had granted 


them new leaſes. —2. The qualification in the power, with re- 
gard to the reſervation of the rent z7hen paid, can only apply .v 
ſuch parts of the ſubje& of the power as were then let, but the 
power itſelf expreſſly extends to the manors and fiſhery, and it 
muſt have been known, at the time of the ſettlement, that nei- 
ther the manors nor fiſhery were at that time let, and that the 


manors never had been. Where a general authority is given, by 


a power, to let manors, lands, &c. and, afterwards, there is a 
qualification, as in the preſent caſe, that the uſual rent, or the 
rent for which the lands are then let, ſhall be reſerved, ſuch 
affirmative qualification ſhall not reſtrain the generality of the 
power, but ſhall only apply to that part which had been formerly 
demiſed. In Cumberford's Caſe (a), the power was, to grant 
leaſes of the premiſes, or any part thereof, for Cc. /o that 
ſuch rent or more, be reſerved upon each. leaſe, as was reſerved 
or paid for the ſame /pur ceo} within wo years then next be- 


fore; part of the land had not been let within the two years 


before, but it was held, that ſuch part might be let, reſery- 
ing what rent the leſſor pleaſed ; © for (ſays the report) it ap- 
pears by the generality of the words, that he has power to leaſe 


all the lands, and this does not reſemble leaſes made by force 
of the ſtatutes of 32 Hen. 8. or 13 Els. for, in thoſe ſtatutes, 
the intent is apparent that no land ſhould be leaſed except what 


had been let before.” The ſame rule is adopted, and confirmed, 
in the caſe of Walker v. Wakeman (b) reported by Ventris (c) 


and Levinz (d), and is cited as clear law, on the authority of 


thoſe caſes, by Lord Holt, in the caſe of Winter v. Loveday (e). 
In the caſe of Lord Mountjoy, which has been cited from Moore, 
and is alſo reported by Lord Coke, there was no general authority 
firſt given, and, in Triftram v. Lady Baltinglaſs, in Vaughan, the 
power of letting is expreſſly confined = to ſuch of the premiſes 
as at any time theretofore had been uſually letten or demiſed .“ 
That caſe was decided a very few years previous to that of Wal- 


(a) T, 10 Car. 1. 2 Rell. Abr. 262. (4) 2 Lev. 150. 


Pl. 15. (e) B. R. M. ꝙ Will. z. 12 Mod. 147. 
66) B. R. H. 27 C28 Car. 2. 1. eee 


(c) 1 Vent. 294. CF) Vauęb. 29. | 
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i781. her v. Wakeman, and, if it had eſtabliſhed any thing like 
— the doctrine contended for on the other fide, would, moſt un- 
rnd ag doubtedly, have been cited on that occaſion. With regard to 
Fuxucan, the caſe in Forteſcue, it never went farther than a reference to a 
court of law; but, according to Forteſcue's account of it, the 
authority of Cumberford's Caſe, and of Walker v. Wakeman, was 
not denied, but the Judges diſtinguiſhed it from them, and 
thought it reſembled the caſe in Yaughan. But, it is objected, 
that, as the rent is entire, aud cannot be apportioned, it is not 
clear that the ancient rent is reſerved for that part of the pre- 
miſes which had been formerly let. In anſwer to this, it is ſuf- 
ficient to obſerve that the advance on the whole is 30 J. and that 
the fiſhery is only worth 15 ſhillings per annum, and the manor 
does not appear to be of any pecuriary value. —3. As to the third 
point, the power contains nothing about uſual covenants. But, 
beſides, it will be found that the alteration in the covenants 
is beneficial to the remainder- man. The church-dues cannot be 
equal to half the land- tax, which the tenant is now to pay. If 
they were, proof of their amount would no doubt have been 
given at the trial. As to tithes, none are payable; and, at all 
events, ſurely the additional 30 J. is much more than equivalent 
to the new burthens ſuppoſed to be impoſed on the remainder- 
man. But, ſuppoſe the covenant to pay the church-dues, and 
tithes, not counter-balanced by the new ſtipulations in favour of 


[ the landlord, Fat covenant will not bind thoſe in remainder, 
: It is a covenant by Earl Waſhington, for himſelf, his heirs, | 
| executors, adminiſtrators and aſſigns. f 
i Hill, Serjeant, in reply, inſiſted, that no ſatisfactory anſwer 1 
had been given on the jr/t point, a parol leaſe being equally a ” 
| particular eſtate with one under ſeal. As to the ſecond, he ad- | 
| mitted that there are contradictory authorities, but obſerved, a 
that the laſt, in point of time, /vzz. the caſe in Forteſcue was 5 g 
| inhis favour; and it was only an over ſcrupulous delicacy that a 
| induced the Judges, in that caſe, not expreſſly to deny the law 0 
| of Walker v. Wakeman. On the third point, he ſaid, he u 
| thought the remainder-man, or the heir, or executor, of the. 5 1 


leſſor, might be ſued on the covenant for tithes and church 

| payments, at the option of the leſſee; but, BULLER, Fuſtice, 
ſaid, he thought otherwiſe ; that the leſſee had all he had bar- 
gained for, by his remedy againſt the repreſentatives of the leſſor, 

and had agreed, by the terms of the covenant, that it ſhould 


not run with the land. AsHHURST, Juſtice, ſeemed to doubt, 
| as 
2 
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as to this, and mentioned the caſe of Sir John Aſtley's leaſes, 


where the court had decided that the remainder-man ſhould have 


the benefit of covenants for rent, though, by the words, the 
leſſee covenanted only with the leſſor, hig heirs and aſſigns. 


The court took time to conſider, Lord Mansfield ſay ing, that 


he was not prepared to give his opinion, having loſt his papers, 
and the notes he had taken on the former argument [I]. 


This day, his Lordſhip, after ſtating the caſe, delivered the 


opinion of the court, to the following effect. 

Lord MAnsF1tLDb—There are three objections made to the 
validity of this leaſe. 1. That it was a leaſe in reverſion ; 2. 
that the manors and fiſhery are not within the power, becauſe 
they paid no rent at the time of the ſettlement ; 3. that the 


covenants are not ſo beneficial to the landlord as thoſe in the 


ancient leaſes. 1. On the firſt head, it was contended, as to 
the old encloſed lands, that there is no ſuch thing now, as a 
tenant at will; that Earl Ferrers could not have brought an 

ejectment for thoſe lands, without giving ſix months' notice; 
and that whoever cannot maintain an action of ejectment, is not 
in poſſeſſion ; and, as t the new allotted lands, that there were 
ſeveral months of the term under the agreement ſtill to run. 


But three anſwers were given to this objection, every one of 


which, if good, is deciſive. The fr is, that the tenants 
agreed to this leaſe, and ſurrendered their poſſeſſion, before the 


execution of it, in order to make it valid. This was expreſſly 


left, by Mr. Baron EYRE, to the jury, who found, that the de- 
fendant was in poſſeſſion at the time of the execution. The 
fecond anſwer is, that, if the jury had not found the defendant 
to have been in poſſeſſion, ſtill this would be good as a concurrent 
leaſe. For this Read v. Naſh (a) was cited [2], where, under 
a proviſo to grant leaſes only for 21 years, a leaſe had been 
granted in 4 Ph, & Mar. for 21 years, and afterwards, 18 Elis. 


a year before the expiration of that leaſe, another was granted, 


of the ſame premiſes, for 21 years, to begin pre/2ntly, and it 
was held, that the ſecond leaſe was good. The reaſon given is a 
ſtrong one, iz. that the inheritance was not charged, in the 
whole. with more than twenty-one years (5), No authority was 


cited againſt this caſe} nor any anſwer given to the reaſoning in . 


it. The words of 13 Elis. cap. 10. as ſtrongly require eccle- 


| 1 Probably when his Ea: was burnt [2] Probably on the firſt argument, which 
dy t the rioters, : | I did not hear. 


(4) B. R. T. 31 El. 1 Leon. 147. | (8) 1 Leon, 148. | 
ſiaſtical 
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1781. fiaſtical leaſes to be in poſſeſſion, and not in reverſion, as thoſe 
—— in this, or any of the common powers to tenants for life; yet, 

GoopTITLE jn the caſe of Fox v. Collyer (a), all the Judges held, that an 
OY immediate leaſs for 21 years, of premiſes on which there wa; 
a ſubſiſting leaſe. for four years, was good. The 18 of El. cap. II. 

reſtrained the right to make ſuch concurrent leaſes, to caſe; 

where the old leaſe had not more than three years to run. The 

third anſwer is, that, in reſpect of the power, all the ſubſiſting 

leaſes were leaſes at will [1]; There was no out- ſtanding leaſe, 

as againſt the remainder- man; he would not have been bound 

to give the tenants notice to quit, but might have entered upon 

them immediately; for, except in the caſe of leaſes under the 

power, (and theſe were not, in many reſpects, according to it,) 

the poſſeſſion would devolve upon him, the inſtant of the death 

of the tenant for life. Therefore, we are all of opinion againſt 

the firſt objection, 2. As to the ſecond point; Powers are now 

a common modification of property in land, and, as ſuch, are 

to be carried into effect according to the intention of thoſe who 

create them. There is no ground or reaſon of equity or policy, 

between the tenant for life, and the remainder-man, for leaning 

on Either fide. It is apparent, from the ſtatutes of 32 Hen. 8. 

cap. 28, and 13 Ehliz. cap. 10. that the legiſlature meant to con- 

fine the authority to let, to lands which had been formerly let- 

ten, and were capable of producing profit. This is the true 
conſtruction, if not from expreſs words uſed, yet by neceſſary 
implication. In the caſe of Baget v. Oughton, which has been 

much relied on, the nature of the thing ſhewed that the power 

could not be meant to extend to letting the ancient manor houſe 

at all ; much leſs to letting it without reſerving any rent. In 

| a family ſettlement of an eſtate, conſiſting of ſome ground 
= always occupied together with the feat, and of lands let to 
tenants upon rents reſerved, the qualification annexed to the 
power of leaſing, that the ancient rent muſt be reſerved, mani- 
feſtly excludes the manſion houſe, and lands about it, never let. 
85 No man could intend to authoriſe a tenant for life to deprive 
Ft . the repreſentative of the family of the uſe of the manſion- 
houſe. The words, in ſuch a caſe, ſhew, that the power is meant 


- | to extend only to what has been uſually let. By that means the 
i : 


[1] This, too, muſt have been mentioned on the firſt argument. 


(a) Cam. Scace. T. 25 El. 1 Anderſ. 65, | judgment,” and the leaſe muſt r 
The reporter ſays, “ it had long depended in | granted ſome time between 13 and 18 Kl. 


= | TY | | heir 
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heir enjoys all the premiſes i in the ſettlement, juſt as they were 1781. 
held and enjoyed by his anceſtor, the tenant for life: He has 
the occupation of what was always occupied, and the rent of Oo r Irre 
what was always let. We all, therefore, agree, as to the rec- 5 
titude of the deciſion in Bagot v. Ougbton. The nature of the 

thing, ſpoke the intent, as forcibly as the moſt direct words 
could have done. It was demonſtration. But, where no intent 
appears, where nothing ariſes from the nature of the thing, the 
rule laid down by Lord Hol r, in the caſe of Winter v. Love- 
day, as reported in Carthew, applies, viz. “ that where a qua- 
lification is annexed to a power of leaſing, which, if obſerved, 
goes in deſtruction of the power, the law will diſpenſe with ſuch 
qualification (a).” So, in Cumberford's Caſe, the reaſoning was, 
that, the power being to let all, it would go in deſtruction of the 
power to reſtrain the tenant for life from letting part becauſe 
it had not been let before; and it was there obſerved, that the 
caſe did not reſemble leaſes under 32 Hen. 8. and 13 Eliz.. Wal- 
ker v. Wakeman, is another caſe equally ſtrong. Thus ſtand the 


authorities. Now, to apply them to the preſent caſe. The 
power is expreſs, to demiſe the manors and fiſheries. They are 
particularly mentioned in the ſettlement, and the power goes to 
the whole. They pay, under this leaſe, as great a yearly rent, 
as at the time of the ſettlement, for they paid nothing then: 
The worde, therefore, are complied with, and this objection 
could only ſtand upon intent. But we think no ſuch intent ap- 
pears. The manors are nominal, —of no value, — no object of 
yearly income. The fiſhery only worth 15 5. a year. They 
are convenient to the leſſee, living on the land, and of no uſe to 
the remainder- man. The right of ſhooting and fiſhing is reſerved 
to him. For my own part, I think the intent was, to give 
leave to demiſe all, reſerving as much rent, in the whole, as had 
been paid before; and, in fact, 30 J. more has been reſerved. 
3. The third objection, as to the covenants, was not much re. 
lied on, and does not require much conſideration. The power 
makes nomention of covenants. The ground, therefore, muſt be, 
that the preſent covenants are a fraud on the power, by leſſening 
the value of the reſervation, but, on conſidering them fully, it 
appears, that what is thrown on the landlord is compenſated by 
what is paid by the tenant. She is to pay half the land- tax. As 
to the church-dues, the covenant ſeems to be collateral, and not 
10 go with the land, nor to bind the remainder-man; reſem- 
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On an action 
on a policy of 


inſurance, a 


condemna- 


tion by a 


foreign court 
of admiralty, 
is not conclu- 


ſive evidence 


that the ſhip 
was not neu- 
tral, unleſs it 
appear that 
the condem-' 
nation went 
upon that 
ground. 


offered to give evidence on the trial that the property of the ſhip 
and the property of the cargo were neutral, and that the papers be- 


jection, the ſentence of the condemnation of the ſhip in the 
French Admiralty court, which was read, and is as follows : 


cAsEs in HILARY: TERM 


bling 2 covenant for quiet enjoyment. But, if it did go with 
the land, there is no pretence of fraud on the power. The zo 
is, bond fide, reſerved as an encreaſed rent, What is ſtipulated 
with regard to tithes is of no conſequence, fince none are Pay- 
able. Upon the hole, we are all of opinion, that there i is no 
ground for a new trial. 

| The rule diſcharged. 


BENNARDI again} MoTTEUX. 


Ns v R ANCE of freight and PoE upon the tip the 

Fane (or Joanna), at and from Venice to London, warranted 
<< neutral ſhip and neutral property.” The cauſe was tried before 
Lord MANSFIELD, at Guzldball, at the Sittings after laſt 7. rinity 
Term, when a verdict was found for the plaintiff, ſubje& to the 
opinion of the court, on a caſe, which ſtated as follows: 
That the defendant under wrote the policy; that the ſhip was 
taken by a French frigate, called La Magicienne, as ſhe was 
ſailing from Venice on her voyage to London z that the. plaintiff 


longing to the ſhip ell overboard by accident, after ſhe was brought 
to, by the French frigate, but the defendant objected to ſuch evi- 
dence being received, and produced, as the ground of his ob- 


% ALMERIA 12 Jean Marie De Bourbon, Duke De 

6 The Joanna I) Penthievre, Admiral of France. Seen by 
„ us, The Proces Verbal made on board the ſnow Joanna, 
e taken by the King's frigate La Magicienne, commanded by 
«© Mr. De Boades, dated the ad of December laſt. Signed, Saint 
* Owey ſteward, Bouret, Dominica Zane.—Seen by the captain 
„commander. Signed, Boades; Purporting that, the ſaid ſecond 
« of December laſt, at five o'clock in the evening, his faid 
« Majeſty's frigate La Magicienne, commanded by the ſaid cap- 
* tain De Boades, being ten leagues eaſt of Cap des Moulins, 
having diſcovered a ſnow ſteering ſouth ſouth-weſt, the wind 


** ſouth-weſt, and having come up with her, and ſtopt her, 
| .66 under 
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« Ander Venetian colours, after an hour's chace, the ſaid Mr. 


«© De Boades ordered the captain to bring on board his muſter- 
« roll, paſſport, and bills of loading; with which order the 
captain did not readily comply, under a pretence that the 
„ ſea was rough, and that his long boat was leaky, but, being 
« at laſt obliged to comply, upon threats being made of firing 
on him, and being come on board, he declared, that, in getting 
* up the ſhip's fide, the box containing his muſter-roll, his patents 


*« and paſſport, had fallen from his pocket into the ſea, and only 


„ ſhewed his bills of loading, by which they found the ſaid 
« ſnow the Joanna, of 14 men, including officers, commanded 
« by Dominico Zand, of Venice, ſailed from Venice the 25th of 
«© September, with a cargo of 12 bales of (ilk, dryed raiſins, oil, 
cream of tartar, pot-aſh, and other effects mentioned in the 


e bills of loading by him exhibited, for the account of ſundry 


4e i perſons in Venice, configned to ſundry merchants in London, 
e whither-be was bound. Thele goods going into an enemy's coun- 
«* fry, and the loſs of his papers which had fallen into the ſea, 
* raiſing ſuſpicions, the ſaid ſnow had been ſtopt, and carried 
e by his ſaid Majeſty's frigate La Magicienne, to Almeria, 
„ where ſhe had been put into the hands of the conſul, after 


the ſaid Saint Owey lieutenant acting as ſteward, and the ſaid 


HgHouret enſign on board the ſaid frigate, had put their ſeal on 
the ſaid ſnow, where they found no papers, and taken on board 
the ſaid ſhip ten of the ſaid ſnow's crew, which were replaced 


<« by fix men from on board La Magicienne, and three from the. 
Atalante, with a coaſting pilot, who have brought the ſaid 


« ſnow into the port of Almeria. The premiſes confidered—We, 
«by virtue of the power delegated to us as aforeſaid, have de- 
4 clared, and declare, as good prize, the ſhip the Joanna, her 
« tackle, and apparel, together with the goods of her cargo, 
e and do adjudge them to the captors, that, in conſequence of 
* this decree, the whole be ſold (if not already done), in the 
„ uſual manner, and the produce divided according to the de- 
e fire and ordinance of the King, made the 28th of March, 

1778. We order, by theſe preſents, the vice Conſul of 
France at Almeria, to look to the execution of this our or- 
* dinance, and thereby authorize and command the firſt ti pſtaff 
* or ſerjeant to proceed in all forms requiſite thereto.—Done at 
Haris, the 13th of January, 1779. 
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mere proof that ſome papers have been thrown into the ſea, 


the capture, though not ſtated in the caſe, nor given in evi- 


ſuch weight to the court, that it will be neceſſary to inſert them 
in this place. 


Dominico Zane, flopt by the frigate La Magicienne, the 


The faid Mr. De Boades gave orders to the captain to bring 


on board; with which the captain did not willingly comply, 


fallen from his pocket into the ſea. He could only ſhow his 


CASES IN HILARY TERM 


The queſtion ſtated for the opinion of the court was; Whether 
the ſaid ſentence was not concluſive evidence againſt the plain. 
tiff's recovering in this action. If the court ſhould think it not 
concluſive, then a verdict to be entered for him, If they | 
ſhould think it concluſive, then a nonſuit to be entered. 

In the courſe of the arguments on this caſe, the third article 
of the regulations of the marine of France, bearing date the 26th 
of Fuly, 1778, and alſo the proces verbal made at the time of 


dence at the trial, were ſo much referred to, and ſeemed of 


ARRET, For the Regulirin f the Sinks: Ge, 26th Juh, 
1776—ART. 3. ALL. veſſels taken, of what nation ſoever, either 
e neutral, or allied, from which it is known that any papers 
© have been thrown into the ſea, ſuppreſſed, or abſtracted, ſhall 
* be declared good prize, together with their cargoes, upon the 


« without any neceflity of examining what thoſe papers were, 
« by whom they were thrown, and even though a ſufficient | 
« quantity ſhould remain on board to juſtify that the ſhip and 
* its cargo belonged to friends or allies.” 

« PROCES VERBAL of the Venetian ſnow the Joanna, Captain 


« year 1778, the ſecond of the month of December. Ar five 
* o'clock in the evening the King's frigate La Magicienne, com- 
% manded by Mr. De Boades, being 10 leagues to the eaſtward of 
Cap des Moulins, having diſcovered a ſnow making her way to 
„ the ſouth-weſt, the wind at eaſt , and having joined him, de- 
* tained him under Venetian colours, after an hour's chace. 


the liſt of his ſhip's company, paſſport, and bills of loading, 


under pretence that the ſea was very rough, and that his boat 
« was ſtaved, but at laſt he came, upon threats being made to 
*« fire on him, and being arrived on board, he declared, that in 
«« getting up the ſrigate's ſide, the box in which was contained 
the liſt of his ſhip's company, his patents and paſſport, had 


« bills of loading, by which it appeared that the ſaid {now 
named the Joanna, of 14 men, officers included, commanded | 


„% by Dominico Zane, of Venice, ſailed the 25th September, 
— | A .. loaden 


— 
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e Joaden with 12 bales of ſilk, dryed raiſins, cream of tartar, 


ce ſealed with the King's arms,) for account of ſundry perſons of 
« Venice, for the addreſs of ſundry merchants of London, where 
« he was to deliver his cargo. Going into an enemy's country, 


% and the loſs of his papers by falling into the ſea raiſing ſuſ- 


« picions, M. De Boades thought proper toſtop him, in conſequence, 


« of the zd article of the regulations of the 26th of July, 1778, 


* concerning the navigation of neutral ſhips, and to carry him 


ce to Almeria, to be left under the care of the conſul, and to 
ebe detained until the court of France has decided the affair. — 
In conſequence of his orders we, the lieutenant of the ſhip 


charged with the accounts, and the enfign of the ſhip, named : 


for the purpoſe, have gone on board the ſnow,where we found 
40 no papers, and cauſed the door of the cabin, and the hatches 
to be ſhut, to which we have ſet our ſeal that no goods may 
< be diſpoſed of. We have likewiſe ordered ten men of the 
© crew on our board, whom we have replaced by fix of our own 
«© men, and three from the Atalante, with the named Yojeph 
Nicholas Thurley coaſting pilot, to conduct her, and ſecure 
« her navigation, with expreſs orders not to make any inſult or 
“ miſdemeanor in the ſaid ſnow, under pain of corporal puniſh- 


„ ment. Done on board. Said Senante. 


It was admitted at the bar that the ſentence had been appealed 


from, and affirmed, but nothing new, or ſpecial, appeared i in the 


proceedings on the appeal. 


The caſe was twice argued; firſt, in Michaelmas T: erm, on 
Tueſday, the 21ſt of November, by Wood, for the plaintiff, and 
Baldwin for the defendant ; and again, on Friday, the 26th of 


January, by Dunning for the plaintiff, (who read the proces 
verbal, and ſtated that it had not come from the parties, but had 


been tranſmitted from the French court of LY along 


with the ſentence and other AR Ha and wy Lee for the 
defendant. : 


After this ſecond argument, Lord MANSFIELD directed the 


cauſe to ſtand over till "wel ſhould be an opportunity to apply 


to the defendant, for his conſent that the above Arrét and the 
proces verbal ſhould be added to the cafe. 


This day, the defendant's counſel informed the court, that 


their chent would not conſent that the proces verbal ſhould be 
conſidered as part of the caſe. 
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remain to prove that they were neutral. 
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The arguments on the part of the plaintiff were, in effect, a; 
follows :—The ſentence of the French court of admiralty can 
only be concluſive on the point directly decided. If this ſen. 


tence had expreſſly proceeded on the ground of the property not 


being neutral, the plaintiff would be bound by it; but it does 


not appear from the ſentence that the ſhip and cargo were con- 
demned as enemy's property. On the contrary, it manifeſtly went 
on the papers having been wilfully thrown into the ſea. 


This is 
a ground of condemnation by the law of nations although the 


ae ſhould be neutral, and by the Arrét of July, 1778, 


the French have gone ſo far as to ſubject the ſhip and to 


be condemned, if any part of the papers have been * into 


the ſea, ſuppreſſed, or abſtracted, even although ſufficient ſhould 
The truth in this caſe is, 
that the papers fell over board by accident, but, ſuppoſing them to 
have been wilfully thrown into the ſea, that was not a breach of 
the warranty. Such an act would be fraud, miſconduct, or barra- 
try, in the maſter, and is, therefore, one of the riſks exprefſſy 
inſured againſt. The ſentence does not ſtate that he court ſuſ- 
pected the property not to be neutral; the ſuſpicions mentioned 
in it are recited from the proces verbal, and are thoſe of the captain 


of the frigate who made the capture. Independant of any ſuch ſuſ- 


picions, there was a much better ground of condemnation, name- 
ly, the Arrer, and it will be impoſſible to contend that acondem- 
nation under that Arrèt ſhall operate as concluſive evidence againſt 
the plaintiff of the property not having been neutral. One of the 
cauſes of ſuſpicion was, that the goods were going into an ene- 
my's country ; but the merchants in London to whom they were 


_ conſigned, may have been merely factors, and it appears, from 
the hn, that the conſignors were Venetians. The ground 


of the ſentence is at /eaft ambiguous on the face of it, which 
is reaſon ſufficient why it ſhould not conclude the plaintiff, 
who was ready, at the trial, with evidence to ſhew that the 
property was neutral, and that the papers fell into the ſea by 
accident. The ſentence was founded on the proces verbal. 
Therefore, though only part of it is there recited, the whole 
ought to have been reid at the trial, as a neceſſary part of the pro- 
ceedings, and it ſhould now be confidered as part of the caſe. 
Thus, a decree in chancery, which only recites ſo muchof the pro- 
ccedings as are thought neceſſary to be ſet forth to introduce 
the decretal part, cannot be read in evidence without the bill 


and anſwer, becauſe ambiguities may be thereby explained, * and 
on1t11oa! 
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omiſſions ſupplied [1]. If the proces verbal is taken as part of 1781 

the caſe, it will ſhew clearly that the ground of the condemna- Man poked 
| BERNARO1 

tion was the Arret. | 55 NPY 

For the defendant, it was endes that, taking the 10 Morrzux. 
ſentence together, the condemnation appeared clearly to have 
been made on ſuſpicions that the property belonged to the 
enemy. The words of the ſentence are, * The premiſes confi- 

« ered.” What premiſes, but all the circumſtances before ſtated 
as the cauſe of the ſuſpicions ? If it had proceeded on the Arrer, 
there would have been no occaſion to ſay any thing of the ſuſpi- 
cions. It would have been ſufficient, barely to refer to the Arrest 
itſelf, after ſtating, as a fact, that me of the papers had been 
thrown .into the ſea. It is true, the ſentence does not, in words, 
declare the ſhip and cargo to have been condemned, as enemy's 
property; but it is not the practice to do ſo, and it amounts to 
the ſame effect, if hat appears, from neceſſary inference, to 
have been the ground of the condemnation. The uſual cauſe of 
condemnation, in all countries, is, that the property belonged 
to an enemy, and, therefore, when there has been another 
ground, it ſhould be ſet forth. Now, in this ſentence, Pe 
court does not even ſay, that they ſuſpected, or believed, the 
papers to have been thrown into the ſea, If they had ſaid ſo, 
ſach an act is, in all caſes, evidence of enemy's property, and 
they ought to be conſidered as having proceeded upon it 9s evi- 
dence, only, and to have condemned the ſhip and goods, under 
the general law of nations, not under a local ordinance not re- 
ferred to in the ſentence. 

After the firſt argument, Lord MANSYIEL D "IP :—The firſt 
principles are Wear, and admitted. All the world are parties to a 
ſentence of a court of admiralty. Here, there is a monition pub- 
liſhed at the Exchange, and, in other countries, at ſome place of 
general reſort, and any perſon intereſted may come in, and appeal, 
at any time, if there has been no /aches, If there bas, the time 
of appeal is limited. But the ſentence, as to that which is 

within it, is concluſive againſt all perſons, unleſs reverſed by 
the regular court of appeal. It cannot be controverted, colla- 
terally, in a civil ſuit. The difficulty here is, what the ground 
was, on which the French court of admiralty went; whether 
the ground of enemy's property, or that of the papers having 
been thrown over board. By the maritime law of all countries, 
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1781. throwing papers overboard is conſidered as a ſtrong preſump- 
. tion of enemy's property, and upon that principle the Arrtt of 
Bznnanor 1778 is founded. But, in all my experience in England, T have 
| 3 never known a condemnation on that circumſtance only. It is 
made uſe of as a ſtrong ground of ſuſpicion. The Arret is very 
rigid. It is difficult to find out what the ground of this ſen— 
tence was. I incline to think, the court went upon the ground 
of enemy's property, and conſidered the want of the papers as 2 
ſtrong preſumption of that fact; but they did not examine the 
captain upon interrogatories, as to the contents of the papers; 
and, upon the whole, enough does not appear on this obſcurc 
ſentence, to aſcertain preciſely upon what it was founded, and 
ſome other method ought to be taken to enquire what the ground 
of it was. As to whatever it meant to decide, we mult take 
it as concluſive. 

| WiLLEs, and Asnnussr, Juſtices, concurred with hi, 
Lordſhip. 
„irn Juſtice, ſaid, hae to be ſure, the ſentence was ob- 
ſcure, but, taking it all together, he did not think there was 
much difficulty in diſcovering the grounds of it. The two cir- 
cumſtances, of the cargo being conſigned to the enemy, and the 
Falling of the papers into the ſea, are ſtated as the grounds of 
ſuſpicion. The latter circumſtance, —papers falling into the 
ſea,—could not be a ground of condemnation. The other could 
raiſe no other ſuſpicion, nor a preſumption of any thing elle, 
but the property being enemy's property. It follows, therefore, 
that the condemnation went upon that ground. If it had gone 
upon a ful throwing papers over board, 7hat would have been 

| ſtated, ſubſtantively, as the ground, In the firſt place, lay the 
Arret out of the caſe; and then wilful throwing papers over- 
board, is only preſumptive evidence of enemy's property. Then, 
take the Arr@t ; ſtill wilful throwing over board might have been 
uſed as evidence of enemy's property, or it might have been 

a ſubſtantive ground under the Arret : Here it is not ſtated as 3 
ſubſtantive ground. 
On the N argument, . MANSFIELD ſaid, that, if 

the proces verbal ſhould be agreed to be made part of the caſe, 
it would clearly explain the ambiguity of the ſentence, as it ſet 
forth the ground for taking the ſhip to have been the Arr! of 
July, 1778. Without the proces verbal, the ſentence, he ſaid, 
was equivocal ; it took all in; and it was difficult to ſay, what 


it went on. If the papers proquend to the captor were fair, the 
property 
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property was neutral. But, the proces oartal put the ground of 
the ſentence out of all doubt. 


WII IESs, and ASHHURST, Juſtices, of the ſame opinion. 


BULLER, Fuſtice, allo, declared, that he thought the proces : 


verbal muſt be taken as part of the proceedings, and, as that 


expreſſly referred to the Arrèt as the ground of the capture, 


and the ſentence was conſiſtent with it, the ſentence muſt be 


taken to have been founded on the Arret. But he adhered to 
his former opinion, on the caſe as ſlated without the proces 


verbal, namely, that the interpretation of the ſentence, taken 
by itſelf, muſt be, that the condemnation went on the ground 


of enemy s property, and was, therefore, concluſive againſt the 


plaintiff. 

Lord MANnsFIELD then ſaid, if the n dt would not con- 
ſent that the proces verbal ſhould be made part of the caſe, there 
muft be a new trial. Upon this, Dunning obſerved, that it 


would be hard upon the plaintiff now to grant a new trial, for 


that his witneſſes were gone to Venice, and the terms on which 


the caſe was reſerved for the opinion of the court were, that, if 


the ſentence ſhould be thought not to be concluſive, a verdict 
fhould be entered for the plaintiff. 

The refuſal of the defendant was fignified, this day, by Lee, 
who aſſigned as the reaſon for it, that the proces verbal was not 
a proceeding in the French court of admiralty, but merely an 

account of what paſſed on the capture, reduced into writin g, at 
the time. He obſerved, that, in the ſentence, all the proces 
verbal, except the concluding part, which refers to the Arrét of 
July, 1778, was recited, and he thought this afforded a ſtrong 

argument for inferring, that the court had purpoſely omitted that 
part of it, to ſhew het they did not condemn the ſhip on the 
ground of the Arrôt. 5 

Lord MANSFIELD diſapproved much of the defendant's refu- 
ſal, but he ſaid he thought the juſtice of the caſe might ſtill 
be got at, on the ground of the ambiguity of the 1 which 
did not mention a word about the property being enemy 's property; 


that it was clear the French admiralty meant to proceed on the - 
ground of hrowing the papers overboard; and he agreed with. 


the counſel for the plaintiff, that the proces verbal ought to be 
_ confidered as part of the proceedings, and that the ſentence 
ought not to have been read without it. | 

BULLER, Juſtice, thought there was weight! in what had been 
cbſerved by Lee, on the Sn. for omitting the concluding part 
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1781. of the proces verbal, in the ſentence. Indeed it was not clear 
that what was now offered to be produced, was the ſame pro. 
cer e rec ces verbal which the ſentence recites, and, if it could be ſup. 
1 poſed that the captain had made another, omitting the reference 
to the Arret as the ground of capture, at could only be ac. 
counted for, by his having found that the capture could not be 

ſupported on that ground. 
WiLLEs, Fuftice, thought it moſt minifelt, that the pro- 
cs verbal made at the time of the capture was that on which 
the ſentence proceeded. The ſentence began with mentioning 
it, and recited it exactly, as to date, and every thing elſe, as far 
as it went. The word “ purporting” did not require a recital 
of the whole, and it was not neceſſary for the admiralty court 
to ſet forth the captain's reaſons for detaining the ſhip. He 
had all along been of opinion that the ſentence was ſo ambiguous 
that it did not appear that the cauſe of condemnation was that 
the property was neutral, and therefore, had thought evidence 
neceſſary to explain it. 
A$SHHURST, Juſtice, concurred, as to the ambiguity of the 

ſentence, and that it was, therefore, not concluſive; and, on 
that ground, Lord MANSFIELD, and WiLLEs and ASHHURST, 
Fuſtices, declared their opinion that the Peſtea ought to be de- 
livered to the plaintiff; Lee ſtill urging the danger of opening 
the ſentences of foreign courts of admiralty, which are uſually 
informal, and expreſſing his apprehenſions, that the conſequence 
of this determination would be, that, in all caſes of this fort, 
there would be controverſies about the ground of the foreign 
ſentence. On this, Lord MansF1ELD ſaid, that this ſuppoſed 
inconvenience would be entirely obviated, if the foreign 
courts would ſay, in their ſentences, ** Condemned as enemy, 


* property.” | : 
The Poſtea to be delivered to the plaintiff, 
Thurſday, GooDTITLE againſt NorTH and others. 
iſt February. 
pagan CTION of treſpaſs for meſne profits, againſt — de- 
is no plea in 
ee fendants : Plea by two of them, (huſband and wife, ) that 


_ roxontre%al the huſband became a bankrupt after the cauſe of ation accrued: 


for uu 
profits, General Demurrer, 
Davenpar ty 
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Davenport, in ſupport of the demurrer, contended, that the 
ſtatute of 5 Geo. 2. cap. 30. which gives this plea, only ſpeaks 
of debts due before the bankruptcy, and an injury by entering 
the plaintiff's cloſe cannot conſtitute a debt. A party cannot 
in any caſe of a fort liquidate his own demand for damages, and 
ſwear to it before the commiffioners. It can only be aſcertained 
by the intervention of a jury. Therent is not a ſure criterion. 
He had known, he ſaid, more than five years rent given by a ver- 
dict, fon only one year's poſſeſſion. No debt, therefore, could 
have been proved, for this cauſe of action, under the commiſſion, 
and therefore the bankruptcy was no bar. 

Baldwin, for the defendants, admitted, that bankruptcy i is no 


the form of the action was treſpaſs, yet the demand, in /ubtance, 

was for a debt, viz, the annual value of the land, and might 
have been the ſubject of an action for uſe and occupation, in 
bar to which he infiſted that the a was moſt clearly 
pleadable. 

Davenport, in reply. ſeemed to agree, that, to an 00 for 
uſe and occupation, bankruptcy may be pleaded; and he ſaid, 
that, in a caſe argued ſome time ago in this conrt, it had been 


ment in ejectment, may wave the treſpaſs, and bring an action 
on the caſe for uſe and occupation. But he contended, that 
when he does not wave it, the amount of his demand, or what 
a jury might think him entitled to, is uncertain; many things 
may encreaſe the amount of the damages, as particular circum- 
ſtances of inconvenience to the plaintiff from having been kept 


out of poſſeſſion, &c. 


plaintiff goes for the whole damages occaſioned by the ort, and, 
when damages are uncertain, they cannot be proved under a 
commiſſion of bankruptcy. 

WIILES, Fuftice, of the ſame opinion. 

ASHHURST, Juſtice,.— The plaintiff goes for a 1 


ſworn to before the commiſſioners, but muſt be aſcertained by al 
Jury upon all the circumſtances. 

BULLER, Juſtice, —The damages here are as uncertain as in an 
action of aflault. bs 

Judgment for the plaintiff. 


LORAINE 


bar to demands for torts in general. But, here, he ſaid, though 


decided, that a party who goes for meſue profits after a judg- 


Lord MAN SPIEL D. — The form of the action is deciſive. The 


in damages, the amount of which is uncertain, and cannot be 
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When a ſhip 
is inſured for 
12 months at 
the rate of ſo 
much per 
month, 
though the 
riſk ceaſe at 
the end of 
two months, 
there ſhall be 
no apportion- 
ment nor re- 
turn of pre- 
mi um. 
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LoRAINE again} T HOMLINSON, 


H1S was an action tried before Lord Lov@nBoRovan, 

at the laſt aſſizes for the county of Northumberland, in 
which the plaintiff declared, —That the defendant, in conſider- 
ation that the plaintiff, at his inſtance and requeſt, had under. 
written ſeveral policies of aſſurance as to certain ſums of money 
therein ſubſcribed againſt his name, on the ſhips, merchandizes, 
and other things therein reſpectively ſpecified, without receiving 
the full premiums therein mentioned, undertook and promiſed to 
pay the plaintiff ſo much money as the premiums therein men- 


tioned to be paid to him amounted to, with an averment that 


they amounted to 40/7. — There was another count for 4010. for 


money had and received by the defendant for the plaintiff's uſe, — 
The defendant pleaded non aſſumpſit, as to all except the ſum of 
31; upon which plea iſſue was joined; and, as to the 31. he 


pleaded a tender, and paid that ſum into court. Upon the plea 


of tender, iſſue was allo joined. 

The jury found a verdic for the defendant upon the tender, 
and for the plaintiff upon the other iſſue, for the ſum of 15; 
ſubject to the opinion of the court, whether he was entitled to 
recover that ſum of 15/; or the ſum * only, upon a caſe, 
which ſtated, in effect, as follows: 

The plaintiff had underwritten 200 J. on a policy effected at 
Newcaſtle, (which was ſet forth verbatim in the caſe,) whereby 


the ſhip the Cho/lerford was infured, againſt capture by the enemy 
or twelve months, in the coaſting trade between Leith and the 
beginning the 13th of March, 1779, and ending 
the 13th of the ſame month, 1780. In the body of the policy, 


Le of Wight - 


it was ſtated, “ That, the aſſurers confeſſed themſelves paid the 
conſideration due unto them by the aſſured, at and after the 
rate of 15s. per cent. per month: 
to the plaintiff's ſubſcription, was written * Premium received 
16th March, 1779 ;” and, on the back, was indorſed, “ Newcaſtle, 


ii March, 1779, Mr. John Gaul Thomlinſon, on his ſhip. 
the Chollerford, himſelf maſter, for twelve months, in the 


«coaſting trade, at and between Leith and the Ve of Wright, 
beginning the 13 th of March, 1779, and ending the 12th of 
1 | March, 
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% March, 1980. Enemy only. At 155. per cent. per month. 1781. 
181.“ The premium was not paid, though expreſſed in tber 
policy to have bean paid, it being the uſage in Newcaſtle not to 3 
pay the premium at the time of making the inſurance, but at Tuoutis- 
various times after the policies are effected, and, ſometimes, not 5ox« | 
till twelve months after. The ſhip was loſt in a ſtorm, within 
the firſt two of the twelve months for which the inſurance was 
made, and the defendant tendered to the. plaintiff 4 /. as the 
premium for two months. The caſe farther ſtated, that one 
Rogerſon, a broker, one of the witneſſes for the plaintiff, ſwore, 
that at Newcaſtle, at the time when this inſurance was made, 
the rate of premium, on the ſame voyage and againft the fine  —- 1 5 ö 
riſk, varied in proportion to the duration of time for which the | 
inſurance was made; that the uſual rate was 17. 11s. 6d. per 
cent. per month, if the inſurance was for three months; 11. 15. 
per month, if for fix months; 18s. per month, if for nine; and 
155. per month, if for twelve months. That the reaſon of the 
difference was, that, when the time was long, the ſhip would 
probably be in port for a great portion of the time ; that, on 
ſimilar policies, when the capture had happened within the year, 
the whole premium had been paid. The defendant's witneſſes, on 
the contrary, ſwore to two or three inſtances like the preſent, 
where there had been an apportionment and abatement of pre- 
mum; that, when the policy was meant to be for a year, the 
rate was uſually computed by months, the reaſon for which, 
they believed, was, to aſcertain the proportion to be returned if 
the riſk ſhould ceaſe before the end of the whole time inſured. 
F. Scott for the plainti.— Wood tor the defendant. 
Lord MANSFIELD deſired Mood to begin. | 
He contended, that this was not one entire contract for a year, 
but an inſurance from month to month for twelve months. Even 
on an inſurance for an entire voyage, when the aſſured can aſcer- 
tain the proportion of the premium allowed for that part of the 
voyage during which the riſque ceaſed, there muſt be a return | 
to that amount. It was ſo determined in Stevenſon v. Snow (a). | þ 
The court, there, laid it down, as a principle in caſes of inſu- m_ 
as that © Equity implies a condition that the inſurer ſhall 
not receive a price for running a riſk, when he in truth runs — 
none.“ If the policy had been for a year, or twelve months, 
and the fremium a groſs ſum, the court could not have appor- 
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(a) B. R. M. 2 Cee. 3. 3 Burr, 1237. 1 Blackft. 315, 318. 
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1781. tioned it, becauſe the riſk, in one month, might be greater than 
— in another ; but here the parties have apportioned the premium. 
wit ioy This diſtinguiſhes the preſent caſe from that of Tyre v. Flee. 
Tuourix- cher (a), Where it was held, that there could be no apportion. 
on. ment, becauſe the inſurance was for an entire year, and the pre- 
mium one grols ſum. The court decided that caſe on the ground 
of the contract being entire. In the preſent caſe, the inſurance 
was the ſame as if there had been twelve policies, one for each 
month. It is true, that, with regard to each month, if the 
riſk had ceaſed in the midſt of any of them, on the principle 


5 = aw 


on which Tyrie v. Fletcher was decided, the court could not 1 
apportion the premium for different portions of that month. by 
The only purpoſe the parties could have for mentioning the 5 
monthly proportion, both in the body of the policy, and in the * 
indorſement, muſt have been to aſcertain the ſum to be returned 
in caſe of a capture within the year. If it had been meant to t] 
be an entire contract, the premium would have been fixed at 18], 5 
per annum, without any mention of months. The uſage of the f. 
place, as proved by the defendant's witneſſes, 18 according to the 1 
conſtruction for which he contends. 1 
Lord MANSFIELD told Scott, he had no occaſion to give him- te 
ſelf any trouble. * 
Lord MaxsrIEED—This i is a mere queſtion of conſtrudion N 
on the face of the inſtrument, and, therefore, parole evidence a 
l | ſhould not have been admitted to explain it. It is an inſurance 6 
o 3 for twelve months, for one groſs ſum of 18 J. They have cal- 
q _ culated this ſum to be at the rate of 15 FS. per month. But what - 
: | was to be paid down? Not 15s. for the firſt month, and ſo 7 
| from month to month; but 18 J. at once. Two caſes have 5 
3 been mentioned. Ster enſen v Snow was decided on the ground 
| of there being two voyages. Tyree v. Fletcher is directly in a 
point againſt the defendant. There are two principles in thele q 
caſes; 1. If the riſk has never begun, the whole premium 1s to a 
be returned, becauſe there was no conſideration; 2. When the 
| riſk has begun, there never ſhall be a return, although the ſlip - 
| ſhould be taken in twenty-four hours. 
| ASHHURST, Fuftice,—The 15 C. per month is s only a mode of : 
computing the groſs ſum. _ = 
WILLES, and BULLER, Juſtices, of the ſame opinion. 4 
The Poſtea to be delivered to the plaintiff. = 
V 


(a) B. R. M. 18 Ceo. 3. Vide infra, Bermen v. Woodbridge, T. 21 G20. 3: 
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The KING azaint Davis, and ſeven others. 


N the firſt day of laſt Michaclmas Term, Dunning obtained 


a rule to ſhew cauſe why an information ſhould not be 
filed againſt the defendants for a conſpiracy to elect Davie mayor 
of the borough of Lyme Regrs, in an illegal manner, to make cer- 
tain perſons without title, corporators, and, thereby, to procure 
a colourable majority in the corporation, and, by means of this 
majority, to disfranchiſeothers, well entitled to be corporators, 
in order to obtain an undue influence in the election of members 
to ſerve in parliament for the borough. 
On making the application, Dunning ſtated, from affidavits, 
that the perſons disfranchiſed by the defendant had been twice 
before removed, and reſtored by mandamus, that the laſt diſ- 
franchiſements were on the ſame grounds of objection which 
Had been over-ruled, on argument, upon the returns made to the 
mandamuſes to reſtore, that the ſame objections applied equally 
to the titles of ſome of the defendants themſelves, and that (as 
the perſons making the afidavits believed) the defendants had 


ated in this illegal manner with a view to procure a colour- 
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The court 
will not grant 
an in forma- 
tion againſt 
the magi- 
ſtrates of a 
borough for 
having dis- 
franchiſed 
perſons enti- 
tled to their 
freedom, al- 
though ſworn 
to have been 
done to ſerve 
election pur- 
poſes, if the 
defendants 
deny that 
motive, and 
ſwear that 

they thought 
there was a 
legal ground 
for the diſ- 
franchiſe- 
ment. 


able majority of votes 1n the election of the members for the 


. 
On Wedneſday the 3 iſt of January, Bearcrof?, W Laws- 


rence, and Erfeine, ſhewed cauſe againſt the rule; and produced 
affidavits of the defendants, expreſſſy denying the corrupt mo- 


tives imputed to them, and ſwearing that they thought they had 
a legal ground for the acts complained of, and that the laſt 


disfranchiſements were expreſſly with a view to have the queſtion 


decided whether non-reſidence is a good cauſe for amoving a 
capital burgeſs. 


This day the Attorney General, Lee, Dunning, and Rooke, 
were heard in ſupport of the rule. 


Lord MANZFIELD.— This proſecution is not attempted 11 1 


a view to obtain any civil recompenſe, or to aſſiſt the disfran- 
chiſed members of the corporation in being reſtored, for it is 


acknowledged that their party have now Sealed a complete 


victory in the borough. The application is therefore ad 


 vindiflam, and ad vindictam only. There are undoubtedly caſes 
3 


where 


568 
1781. 


bs 


The King 


agaimſt 
Dav LE, 


CASES IN HILARY TERM. 


where the exerciſe of a diſcretionary authority, by a magiſtrate, 


with a corrupt motive, in order to ſerve election purpoſes, will 


be a ground for granting an information. If, for inſtance, 1;. 
cences are refuſed to publicans, as in the caſe from Cor Je- 
Caſtle (a); if a rate is partially made and perſons corruptly left 
out or put on; if freemen without title are admitted; if electors 
are arreſted coming to vote, &c. But, what is this charge? 
That perſons have been admitted who the defendants ſwear they 
thought had a title, and others removed who they ſwear they 


thought had none. To grant an information in this caſe would 
imply an opinion that ſuch a proceeding is puniſhable as a crime. 
Nov, there is no inſtance even of an indictment for it. There 
is great tenderneſs in granting informations in matters of election. 


How many inſtances do we recollect of mayors acting as return- 
ing officers after there has been judgment of ouſter againſt the 
mayor under whom they derived their title, as at Migan, Mart, 


Carmarthen, &c.? Yet no information has ever been granted 


in ſuch a caſe, For the civil injury, when a corporator has been 
improperly removed, there is a ſpecific remedy by a mandamus, 


and an action for a falſe return. Where a perſon, not entitled, 


intrudes, he may be removed by an information in the nature of 
quo warranto, and fined for his uſurpation. If you would pro- 
cced criminally, prefer an indictment.” That is more proper 


for a precedent. But how is corruption proved? For the appli- 


cation, the Sli, of corrupt motives is ſworn to, but the defen- 
dants poſitively deny the motives ſo imputed to them. The 
former reſtorations aid not go upon the merits. The queſtion, 
whether non-reſidence is a cauſe for disfranchifing a capital bur- 
gels, (which was the ground of the amotions complained of,) has 
never yet been tried, It 1s now clear that all the capital bur- 
geftes are of the council, yet, on the returns to the different 
mandemuſes, that was diſputed, and the contrary maintained on 
the part of the proſecutors; though they, being poſſeſſed of the 
Charter, knew it to be fo. I think the rule muſt be diſcharged. 
V1iLLES and ASHHURST, f/{:ces, of tae ſame opinion. 
BULLER Frftice. —When corporators combine, and corruptly 
proſtitute their office to election purpoſes, I agree that ſuch a 
caſe is a proper ſubject for an information. But the corruption 
ſhould be made out. The defendants here politively deny the 


(a) Rex v. Haun. Te de. . . 1-16, S. P. Rex v. Williams, T. 2 Geo. 3. 
3 1317. | | | | 
1 — particulars 
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particulars of the charge, and the queſtion concerning non- 
reſidence has never yet been decided. The defendants ſwear they 
believe it to be a ſolid ground of amotion; that they have uſed 


every means to bring it to a determination, but hitherto with- 
out ſucceſs. As that point 1s yet undetermined, I ſhould think 


it would be improper to ſuffer an information to go. 


The rule diſcharged. 


The KINO ggainſt Lord GrorGe GorDoN. 


N indiament for high treaſon having been found againſt 


Lord George. Gordon, the Attorney General moved, in the 
laſt term, (on Saturday, the 11th of November, } for a rule upon 
the ſheriff of Middleſex, to deliver to the proſecutor a liſt of the 


jurymen be intended to return on the panel, in order that the 


proſecutor might be enabled to deliver ſuch liſt to the priſoner 
(according to the proviſion of the ſtatute of Queen Anne (a),) at 
the ſame time with the copy of the indictment. He ſaid, this 
ſeemed the only method of complying with the meaning of the 


| ſtatute, The words are, That a liſt of the witneſſes that ſhall 


be produced on the trial, for proving the indictment, and of the 


Jury, mentioning the names, &c. be delivercd to the party 
indicted, ten days before the trial. This, he ſaid, had been con- 


ſtrued to mean, before the arraignment [1], and, as there is no 
ifſue till arraignment, there can be no jury, ſtrictly ſpeaking, 


becauſe no jury proceſs can be awarded till iſſue joined. 
The rule was granted [2]. 


"Lord 


| [1] By the ſtatute of 7 Vill. z. cap, 3. of of it. 


which that of 7 An. is but an extenſion, a 
copy of the indictment was to be given, five 
days, at leaſt, before the priſoners ſhould be 
tried, in order to enable them to adviſe with 


counſel thercupon to plead and make their 


defence. This muſt have meant five days 


before arraignment, becauſe the priſoner 
pleads 7zfanter upon the arraignment. 


{2] Inis proviſion in the ſtatute of Queen 


Anne, wes not to take effect till after the 
death of che late Pretender; and this was the 


Ie nſ | p f 
bigh treaſon had been entitled to the benefit 


7 F 
(a) 7 Ann. cap. 21. $11. 


hrſt inſtance in which a perſon indicted for 


The rule was Hawa op in the fol- 
lowing words: 


MipbLESEx. ** & It is ordered 
The King againſt | that the ſheriff of 


George Gordon Eſq; > Middleſex do forth- 


commonly calledLord | with deliver to Mr 


George Gordon. I Coamberlayne, the 


Solicitor for the proſecutor, a liſt of the ju- 


2 * FL . „ 
ry to be returned by him, for the trial of the 
priſoner, mention ing 


feſſions, and places of abode, of ſuch jurors 
in order that ſuch lift may be delivered to 
the priſoner, at the ſame time that the copy 
of the indictment is delivered to him. — On 


tlie 


* 


the names, pro- 
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1781. Lord GEORGE was this day tried at bar. The indiment 
—v> was for levying war againſt the King. The manner in which 
The Kine the trial proceeded was this. Norton opened the indictment. 
Y The Attorney General then ſtated the caſe, and produced the 
Grose: evidence for the Crown; the witneſſes being examined in their 
= Gon Don. turns, by the different counſel concerned for the proſecution, 
1 | viz. the Attorney General, the Solicitor General ( Mansfield), 
Bearcroft, Lee, Howorth, Dunning, and Norton. Kenyon then 
opened the caſe on the part of the priſoner; after which, E 
Line, his other counſel, told the court, he meant to reſerve his 
addreſs to the jury, till after the evidence for the priſoner had 
been gone through: He ſaid there was a precedent for this, in 
the State Trials (2). Lord MANSFIELD, upon this, told him, 
that, as far as he was concerned, he ſhould be glad to hear him 
at any ſtage when it was moſt defireable to himſelf; and the 
Attorney General declared, that no objection would be made on 
the part of the proſecution. The evidence was then produced ; 
and Erſkine having obſerved upon it, ths Solicitor General 
replied. DE 
The caſe, on the part of the proſecution, was; That the pri- 
ſoner, by aſſembling a great multitude of people, and encou- 
= raging them to ſurround the two houſes of parliament, and 
1 commit different acts of violence, particularly burning the Ro- 
| man Catholic chapels, had endeavoured to compel the repeal of 
an act of parliament (5). 
2 Cn Lord MANSFIELD, when he began to ſum up the evidence, 
x ſtated to the jury, that it was the unanimous opinion of the 
| court, that an attempt, by intimidation and violence, to force 
the repeal of a law, was a levying war againſt the King; and 
high treaſon. He requeſted that he might be corrected, if his 
notes ſhould be deficient in any part, by thoſe of the other 
Judges, and of the jury; and he concluded by telling the jury, 
that, if the ſcale ſhould hang doubtful, and they were not fully 
ſatisfied of the priſoner's guilt, they ought to lean to the favour- 


able fide, and acquit him. 


n * 
* 


Wenn 5. er WER». Ac 


the motion of Mr. Attorney 8 the | hours, according to the proviſions of 7 Vill. 
Canrte?? om | 3. cap. 3. & 1. Buller, Juſtice, doubted 
immediately aſter thisrule was pronounced, whether this application ought not to be 
Erſkine moved, that the priſoner might have | made by the priſoner himſelf, at the bar, the 
counſel aſigned him, that Kenyon and him- | words of the ſtatute being, Upon his or 
ſelf ſhould be affigned, and that they might | heir requeſts o but, the Aztorney General 
have free acceſs to him at all reaſonable l conſenting, the motion was allowed. 


(a) Qu. ] (b) Fiz. 18 Gem 3. Py Co. | 
The 
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The trial laſted from eight in the morning, till a quarter after 


ve of the morning following. The jury withdrew for ſome time, 
and then brought in a verdict of acquittal. Lord MarsFIELD, 
and the other Judges, continued on the bench the whole of the 
time, till the jury retired. „ | 
Some points of law, and of evidence, aroſe, in the courſe of 
the trial. 


1. It was contended, by the counſel for the priſoner, that the 
ſtatute of 13 Cer. 2. fat. 1. cap. 5.—(By which it is enacted, 
That not more than twenty names ſhall be figned to any peti- 
tion, &c. to the King, or either houſe of parliament, for any 
alteration of matters eſtabliſhed by law, in church or ſtate, un- 
leſs the contents thereof be previouſly approved of, in the man- 
ner therein mentioned; and that no perſon or perſons ſhall re- 
pair to his Majeſty, or both, or either of the houſes of parlia- 
ment, upon pretence of delivering any petition, &c. accompa- 
nied with exceſſive number of people, nor, at any one time, 
with above the number of ten perſons, on pain of incurring a pe- 
nalty not exceeding 100 J. and three months' impriſonment (5).)— 
was virtually repealed by that article in the bill of rights which 
declares, That it is the right of the ſubjects to petition the King 
and that all commitments and proſecutions for ſuch petitioning 
are illegal (c).“ But Lord MansFIELD, in his directions to the 
jury, ſaid, he had never before heard it ſuppoſed that the act of 
Car. 2. was repealed ; and that it was the joint and clear opi- 
nion of the whole court, that the bill of rights did not mean to 


meddle with it at all; That neither Hat, nor any other act of 


parliament, had repealed it ; and that it was in full force. 


2. Some of the witneſſes "+ the Crown had given in evidence, 


that Lord George, in addreſſing the crowd, either at Coach-maker”'s 
Hall, or in the lobby of the houſe of Commons, had alluded to 
what had paſſed in Scotland, at the time when it was in agitation to 
extend the benefit of the proviſions of the ſtatute of 18 Geo. z. 
cap. 60. to the Roman Catholics in that country, and had aid ; 
The Scotch carried their point, by firmneſs and ſteadineſs;“ 
The Scozch had no redreſs, till they pulled down maſs-houſes,” 
or When the Scotch pulled down maſs-houſes, they had re- 
dreſs.” The Attorney General then offered to call witneſſes to prove, 

that maſs-houſes had actually been deſtroyed in Scotland. This 
evidence was objected to, as not having any relation to the pre- 


(3) & 2. | (<) 1 W.&M. SY. 2. cap. 2.4 1. art. 5. 
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1781. fent enquiry, or the conduct of Lord George, and therefore , irre- 
=D Mueoant, and inadmiſſible: 'But the court over- ruled the objection, 
* h E t 
1 5 on the ground, that the evidence offered would ſhew what it was 
again | 
Lord that Lord George had referred to, and held out as an example, 
' Gzoxos and that it was matter of fact which had an actual exiſtence. 
. 3. A witneſs being aſked, on the croſs- examination, if he 
was a Roman Catholic, the queſtion was objected to; and the 
court ruled, that he was not obliged to anſwer it, becauſe if he 
were to ſay he was, his declaration would be evidence againſt him, 
and might ſubject him to penalties. 
4. Sworn copies of certain entries in the Journals of the houſe 
of Commons, were produced, and read as evidence, on the part 
of the Crown, without being og to [3]: 
7 3] I, therefore, prefume, that ſworn co- , er of the oeh of S made a point 
poies of the journals of parliament, are clear- with his Lordſhip, that the copies ſhould be 
ly evidence; though I have known it diſ- offered in evidence, though nothing would 
puted. It is a general notion, that copies | have been ſo eaſy in that caſe as to produce the 
of nothing but records are admiſſible, if the original journals. The court added, that the 
originals exiſt ; and 1 remember a motion Treaſon ab inconvenienti, for holdingit not ne- 
by Dunning, in M. 12 Geo. 3. (27 Now. gon » | ceſlary to produce records, applied, with ſtill 
for a rule on the Faſt India Company, t greater force, to ſuch public books as the 
ſhew_ cauſe, why they ſhould not aa transfer books of the Ea India Company; for 
their original transfer books to be produced, | the utmoſt confuſion would ariſe, if they could 
on the ground that copies from them could | be tranſported to any the moſt diſtant part 
not be read. He, on that occaſion, ſtated | of the kingdom, whenever their contents 
the principle to be what I have juſt men- | ſhould be thought material on the trial of a 
tioned, and faid there had been many non- cauſe. 'The rule granted was, to ſhew cauſe 
ſuits, for want of producing the original why copies of thoſe entries in the transfer ; 
journals of the houſe of Commons. But the | books, which the party meant to make uſe 
court denied the rule to be as he ſtated it, | of, as relative to the matter in diſpute, 
and mentioned ſeveral inſtances where copies | ſhould not be taken, and read in evidence at 
of matters, not of record, are admiſſible ; as | the trial; the rule to be ſerved both on the 
copies of court-rolls, of pariſh-regiſters, Sc. Solicitor for the Company, and the oppoſite 
and Lord MansF1ELD expreſſiy ſaid, that | party. | 
copies of the journals are evidence, and that The correct principle, therefore, ſeems 
he particularly remembered their being ad- | to be as laid down by Lord Holt in a caſe 
mitted on a trial at bar, in a cauſe in which | of Zynche v. Clerke, wiz. ©* That, wherever 
he was leading counſel for the late Sir Wat- an original is of a public nature, and 
kin Williams Wynne, againſt Middleton, the | ©© would be evidence if produced, an 1mme- 
ſheriff of Denbighſhire, on an action for a | © diate ſworn copy thereof will be evi⸗ 
falſe return. That Mr. O»floav, then Speak- } © dence.” 3 Salk. 154. 
> Le Caux again EDEN. 
Weaneſday, 
7th Feb. 
An action will H E defendant was s captain of a letter of marque called the 
not he at 


Prey IR Enterprize, and, being on a cruiſe, fell in with, and took 


for falſe im- 
ſonment, where the impriſonment was 3 in — of taking a ſhip as prize, although the ſhip has 
been acquitted. 
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as @ prize, a trader called the Bee, belonging to Fer/ey, of which 
one Fainton was captain, Robine ſupercargo, and Le Geux (the 
preſent plaintiff) ſecond mate. They, with others belonging to 
the Bee, were removed into the Enterprize, and brought to 


England; and the court of Admiralty reſtored the ſhip and cargo, 
and condemned the captor, in coſts and damages. After this, 


Fainton, Robine, and Le Caux, brought ſeparate actions of treſ- 
paſs and falſe impriſonment, againſt Eden; to which he pleaded 
the general ifſue ; and they all ſtood in the paper of cauſes to be 
tried before Lord MANSFIELD, at the Sittings after Michaelmas 
Term, 20 Geo. 3; Fainton v. Eden & Robine v. Eden, by ſpecial 
juries, and Le Caux v. Eden, by a common jury. Fainton v. 


Eden came on firſt, on Friday, the 17th of December, 1779. 


The counſel for the plaintiff preſſed, that the jury might be di- 
rected to aflſefs damages upon à caſe to be made, ſubject to the 


opinion of the court. Lord MansFIELD ſaid, he thought the 


action a new attempt, which, if it ſucceeded, would deſtroy 
the Britiſb navy. If an action at law ſhould lie, by the owners, 
and every man on board a ſhip taken as prize, againſt the cap- 


tor, and every man on board his ſhip, no man would dare to 


take a ſhip. He thought a doubt made, and the pendency of 


ſuch a queſtion, eſpecially if large damages were given, would 
have very bad effects, and obſtru the neceſſary operations of the 
ſea- ſervice; and, being clearly of opinion, that no ſuch action 


had ever been ſuſtained; that he himſelf had frequently ruled 
that ſuch an action would not lie; and that, upon principles of 
law, convenience, and ſound policy, and alſo upon the autho- 


_ rity of precedents, ſuch an action could not be maintained, he 


refuſed to direct the jury to make a caſe, or find a ſpecial ver- 


dict. The plaintiff might move for a new trial; the jury might 


find a ſpecial verdict, if they choſe ſo to do; but he adviſed 
them to find for the defendant ; which they did. Robine v. Eden 


ſtood next in the paper, and came on immediately after; when 


the counſel for the plaintiff combated the opinion Lord Ma ns- 
FIELD had given in the former cauſe with great warmth, and 


earneſtly preſſed the jury to find for the plaintiff, Lord Mans- 


1781. 
Ly Cavx 
againſt 


EDSN c 


FIELD adhered to his former direction, which the jury followed, : 


and found for the defendant, Le Caux v. Eden ſtood lower in 
the paper, and did not come on till Wedneſday, the 22d of De- 
eember. Lord MansF1ELD, underſtanding that the counſel for 
the plaintiff perſiſted ſtrongly that the action lay, and, inſtead 
ef moving for a new trial, meant to tender a bill of exceptions, 
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told them, he would conſent to a ſpecial verdi&. He mentioned 


his opinion to the jury, and ſaid, as to that point, it was agreed 


by both parties, that they ſhould find a ſpecial verdict; there- 


fore they were to aſſeſs damages, ſuppoſing the action to lie. 
The jury, who had heard what had paſſed in the other two 
cauſes, had probably formed a judgment of their own, and they 


found for the defendant. They were again told, it was agreed 


they ſhould find a ſpecial verdict, and aſſeſs damages for the 


_ plaintiff, and they were ſent back. At laſt, with great reluc- 
tance, they found one ſhilling damages. 


The ſpecial verdict ſtated as follows : 
On the 29th of October, 1778, the plaintiff was the ſecond 
mate on board a certain ſhip or veſſel called the Bee, of which 
«© Fainton was then maſter, and, as ſuch mate, the plaintiff on 


that day, was proceeding on @ certain voyage, in the ſaid ſhip, 


«© from certain parts beyond the ſea, to wit, from the harbour 
ol of Paſpibiac, in the bay of Chateurs, on the coaſt of Canada, 
* to the iſland of Fer/ey. The defendant was, on the ſame 


day, captain or commander of a certain ſhip of war, or letter 


of marque, called the Enterprize, and was then cruiſing on 


. high ſeas, and, on the ſame day, attacked, and, after 
«* examining all the papers, and documents, relating to, or in 


<© any wiſe reſpecting, the ſaid ſhip the Bee, her owners, cargo, 


* and deſtination, ſeized the ſaid ſhip the Bee, as à prize, and 
* cauſed the plaintiff to be removed, together with others of 


«© the men, out of her, to, and on board, the Enterprize, and 
% kept and continued him on board thereof, until her arrival 
in England. A ſuit was thereupon commenced in his Ma- 


«« jeſty's High court of Admiralty of England, by John Fiolt, who 


claimed the ſaid ſhip, called the Bee, and all the goods, 


© wares, and merchandiſes, therein laden at the time of her 


A being ſo taken and ſeized, and, on the 4th of March, 1779, 


« the right worſhipful Sir James Marriot, &c. condemned the 
«« defendant, the captor, in cos and damages, and referred the 
* ſame to the Regiſter of the ſame court, taking to his aſſiſt- 
*« ance two merchants, who were to make their report thereon. 
The Regiſter afterwards made his report as follows: 

(The report which was ſet forth in hc verba, 3 al- 
lowances under different articles; viz. for the paſſage of paſſen- 
gers, for the ſailors wages from the time of the capture till their 
arrival in Ferſey; for their expences in the intermediate time; 


A particular ſum to two of them who had been carried to . 
an 
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and detained as priſoners, at fo muck- fer month during their 
ſtay there ; for the captain 's expences ; for ſundry ſhip's mate- 
trials miſſing ; for repairs to the ſhip; for Robine's expences ; 
for the loſs of part, and damage done to the reſt, of the cargo, 
and the diminution in the produce, by the loſs of the market ; 

| for demurrage; for intereſt on two bills of exchange; for TY 
rance on the ſhip, freight, and remaining part of the cargo, 
from England to Jerſey ; for commiſſion on the value of the 
chip and cargo; and for the expence of the reference. ) 


The ſaid ſhip called the Bee, hath been reſtored to the ſaid | 


<< Fobn Fiott.” 
This caſ — (together with rules which had been obtained for 
new trials, in the two other cauſes, on the ground of miſdirec- 
tion)—was twice argued: once in laſt Michaelmas Term, on 


Tueſday, the 14th of November, by Cowper, for the plaintiff, 


and Lawrence for the defendant ; and, again, this day, by Dun- 
ning for the plaintiff, and Lee for the defendant. 


The ſubſtance of the arguments of the counſel, on both occa- 
ſions, was as follows. 


For the plaintiff- 1. It was proved by the plaintif, that the 
defendant took him by force, from a ſituation: in which he was 
following his lawful employment. Prima facie, this was, un- 
queſtionably, a treſpaſs and aſſault. Nor will the mere circum- 
ſtance of its having happened at ſea, make any difference; for 


actions are, every day, brought, and ſupported, for treſpaſſes 


and aſſaults at ſea. The defendant, therefore, muſt now inſiſt, 
as he did at the trial, that he is not liable to this action, becauſe 
the ſhip was taken as prize ; ; and this, although it has been de- 
cided, by the ſentence of the court of Admiralty, that ſhe was 
not lawful prize, and that he was not entitled to take her. The 


ground of the defence muſt be, that, on principles of policy, 
or adjudged caſes, there is either no civil remedy for the aſſault 
and impriſonment of a perſon taken on board a ſhip ſeized as 


Prize, or, if there is, that the proper and excluſive tribunal 
for giving redreſs, is the court of Admiralty, and that the 
plaintiff either has received, or may receive, a compenſation 
there. The ſuppoſed reaſon of policy againſt the action, is the 


inconvenience te the naval ſervice, if a captain, and all the 


officers and ſailors, of a ſhip of war, were expoſed to ſimilar 


actions, at the ſuit of every ſailor and paſſenger on board every 


ſhip ſeized by them as prize. This argument may, perhaps, 
de fit to be addreſſed to the legiſlature, but cannot operate here. 


It 
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It is a well known maxim, that, for 


every injury, there muſt 


be a remedy, It will hardly be contended, that an action wil! 


not lie for wanton acts of cruelty and violence, exerciſed on the 
occaſion of taking a ſhip as prize; and, if it will lie in any caſe, 
how is the line to be drawn ? Beſides, the argument of policy, 
ſuch as it is, does not apply in the preſent inſtance ; becauſe this 


_ defendant is captain of 2 letter of marque, who acts voluntarily, 


for his own private profit, and that of his owners; not, as offi- 
cers in the navy, under public compulſive authority, As to the 
other ground, that, if there is a remedy, it muſt not be ſought 


in a court of common law, but in the court of Admiralty, the 
inconvenience will be juſt as great before that judicature, for 


the ſame multiplicity of ſuits may ariſe there. This inconve- 
nience, however, is, in a great meaſure, imaginary, ſince actions 
will ſeldom be adviſed, or brought, unleſs where there has been 
a real and material injury, and ſubſtantial damages are likely to 
be recovered. But, how is the excluſive Juriſdiction of the Admi- 


ralty court to be ſupported ? and does it not rather ſeem that 


they have no conuſance of the ſubject-matter of this action? 


There cannot be produced an inſtance where they have taken upon 
them to aſſeſs damages for aſſaults, impriſonment, or any injury 


done to the perſon. In the caſe of Rous v. Haſſard (a), the action 
was treſpaſs for taking the ſhip, not for the impriſonment of any 


of the crew. So, in the preſent caſe, the allowance has only 
been for the loſs of the voyage, damage to the cargo, loſs of 
time, expences, and wages; not for being forced on board 


another ſhip, expoſed, perhaps, to the dangers of war, or un- 
healthy climates, &c. Indeed, how can the Admiralty court at- 
_ tempt to eſtimate thoſe perſonal ſufferings, and aſſeſs a compen- 


ſation for them, without the intervention of a jury, in whom 
that diſcretionary juriſdiction i is, by the law of England, peculi- 
arly veſted. Had the ſhip been condemned as lawful prize, per- 
haps the ſentence would have been a bar to this action, becauſe 
in that caſe, it would have appeared, from the ſentence, that 
the defendant, in taking the ſhip, of which the impriſonment of 
the men is a neceſſary conſequence, had done nothing but what 
he had an authority for, by his letter of marque. But, as the 
caſe is, he is to be conſidered as being in the ſame ſituation 
with a ſheriff's officer, who arreſts one man, upon proceſs 
againſt another. Of the coſts and damages actually aſſeſſed by 
the Admiralty court in this caſe, there is no part allowed to this 
plaintiff, nor is there any method by which he could compel a 


| ; a) Vide infra, 
3 2 . 8 diſtribution, 
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diſtribution or the payment of any ſhare or proportion to him. 


Is it not abſurd to ſuppoſe, that,” in any caſe, in a ſuit Aättured 


we the owner of aweſſel to recover her from the captor together 

with his damages for the detention, the court of Admiralty ſhould 
inveſtigate and apportion the damage ſuſtained by every indi- 
vidual in the ſhip, from the impriſonment ?—2. If we were to 
ſuppoſe the excluſive juriſdiction of the Admiralty to exiſt, ſtill, 
as the plaintiff has ſhewn a primd fucie treſpaſs, the ſpecial mat- 
ter of the capture as prize, ought to have been pleaded by the 
defendant, in order to ouſt the juriſdiction of this court, and it 
cannot be taken advantage of on the general iſſue. 

The counſel for the defendant, — 1. Stated this to be a cale 
where nothing had been done but what was barely neceffary for 
the purpoſe *; bringing the veſſel into port, in order that the 
regular enquiry might be made, whether ſhe was, or was not, 
Jawful prize. They did not deny that the taking was a treſpaſs, 
for which there was a remedy, but they inſiſted, that it was ſo 
circumſtanced as not to be conuſable any where but in the court 
of Admiralty. What might be the caſe if the captors were 
guilty of wanton abuſe, and unneceflary ſeverity, as nothing of 
that ſort had happened here, there was no occaſion to enquire ;— 
(though Lee ſaid, he did not at all admit that even in ſuch a 
caſe an action at common law would lie.) —Compenſation is 
due if any i injury has been ſuffered, but, as the original queſtion 
was, ** þrize or no prize,” both that, and all the necefiary con- 
ſequences of the capture as prize, belonged ſolely to the juriſ- 
diction of the Admiralty court, and could only be enquired into 
there. It is as much a treſpaſs to takea man's ſhip, as to take 
his perſon: Now, when goods, ſuppoſed to be enemy's ſtores, 
are found on board a neutral veſſel, the goods only are liable to 


capture, yet, as it is neceſſary to ſecure the veſſel in order to 


bring the goods into harbour for condemnation, the owner can 
not maintain an action for taking the ſhip, although the 9090s 
ſhould be proved not to be contraband, but the Admiralty court, 
in ſuch ,a caſe, would allow damages for the detent! on of the 
ſhip. By parity of reaſon, why ſhould they not lor the deten- 

tion of the perſon ? To ſeparate the queſtion of * be 5» ; 
prize,” and that concerning the incidental damages, vv ou! be 
to divide, between two different juriſdictions, the ſame entire 
tranſaction. There are many authorities which eſtablifl. th: 


Poltition, that, where the original or principal matter is not 


"Av vn 2 3 a ? | 
£930t40.e at common law, neither are the conſequences; 13 C. 
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nh El. 68 5. Carth. 398. 2 Keb. 360. 1 Lev. 243. 2 Lev. 


5. Molloy, Lib. 1. cap. 4. F 32. Pp. 73. Livingſton v. Macken- 
zie, at Guildhall, before Lord MANSFIELD, 10 Geo. 3.—( Foe 


Cited that caſe from a note of his own.)—As queſtions concern- 
ing prizes chiefly ariſe between foreigners and Britiſh ſubjects, 


it is highly expedient that they ſhould be decided according to 


a law, not municipal and peculiar to this country, but generally 
 Enown, and adopted. In almoſt all the treaties between us and 


foreign ſtates, it is ſtipulated, either expreſſly, or by implica- 
tion, that all matters relative to prizes ſhall be determined in the 
Admiralty court. There is, for inſtance, an exprefſs article to 
that effect, in the treaty of 1699, between Great Britain and 
Denmark, (Art. 3 5). Another advantage ariſing from the ju- 
riſdiction of the Admiralty court is the expedition of the deciſion; 


for by the rules of that court a cauſe can hardly laſt beyond a 


month. If foreigners were obliged to ſue at common law, they 


could very rarely remain in England, with their witneſſes, the 
neceſſary time for the final determination of their cauſe. But 


the great convenience 1s, that all parties concerned may join in 


one libel, whereas, if the action at law could be ſupported, 
the coſts alone of the numberleſs ſuits to which every individual 


among the captors would be expoſed, would, independant of 


damages, be ſufficient to deter every man of common prudence 


from entering into the ſervice. It would certainly, with regard 


to privateers, and letters of argue, have the effect of a prohibi- 
tion. It may be true that this plaintiff was not a party to the 
ſuit in the Admiralty, but he might have been, or any of the 
perſons intereſted might have ſued on behalf of himſelf and all 
the reſt. An inſtance of a libel of that fort may be found in 
the printed appeals, in the year 1764, in the cale of the thip Le 
LF iotlant. Though, perhaps, no dire& caſe can be mentioned 
of an aſſeſſment of damages in the Admiralty court, eo 2emne, 
for the perſonal injury of impriſonment, yet the 6th and 7tn 
ſtanding interrogatories exhibited in order to aſcertain the 
damages are ſo general, that any fort of perſonal injury might 
be ſtated in anſwering them, In the 4th Inflitute, 134, it is 


laid down, that the Admiralty has juriſdiction over ** contracts, 


„ pleas, and he eles upon tne lea,” which laſt ex preſſion ſeems 
to include perſonal treſpaſſes; and the fame doctrine feems to be 
recognized in 1 Rell. Repp. 250, and 3 Blackft, 106, 107.— 
2 W in rt. gard to e plea, the facts which come out upon the 
lalnde sen caſe, hHew, that this is not a treſpaſs at common 
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law, and therefore the general iſſue is ſufficient; the plaintiff 


has failed in proving hie caſe, and ought to have ſubmitted to a 


nonſuit. 
Lord MANSFIELD did not go into the argument at large, but 
adhered to the opinion he had ſo repeatedly and peremptorily 


given at ui prius; and probably thought it more decent to 
leave the diſcuſſion of it to the other judges. 


WILL ESs, Juſlice, — Under all the circumſtances of this caſe, 


as ſtated in the ſpecial verdict, I am of opinion that the action is 
not maintainable. I may perhaps go upon narrower ground 
than the reſt of the court, but the rule I would lay down is, 
that, where the injury is the neceſſary and natural conſequence 


of the capture, the court of Admiralty has the fole and excluſive 


Juriſdiction. The caſes cited go to eſtabliſh that principle. I 
muſt decide upon the facts as found by the verdict, which are 


merely, that the ſhip was ſeized as prize by the defendant, and 


that he cauſed the plaintiff, together with others of the crew, 
to be removed from thence into his own ſhip, and kept him 
there till their arrival in England. Nothing appears to have 
been done which could have been avoided, confiſtent with the 
ſeizing the ſhip as prize. I will not ſay there may not be caſes 
where this court would have a concurrent jutiſdiction; if, for 
inſtance, perſonal ill- treatment ſhould be uſed, not the neceſſary 
effect of the capture. Suppole the ſhip were condemned as law- 
ful prize, but that ſome of the crew had been uſed with unne- 


ceſſary cruelty ; I do not know, whether, in ſuch a caſe, the 


admiralty would take conuſance of the injury, though it is very 
remarkable that no action at law has ever been brought. How- 


ever, that difficulty does not ariſe here. It is laid there is no 


jury, in the Admiralty court, to aſſeſs damages for a perſonal in- 


jury, but I fee no reaſon why that court ſhould not judge of 


ſuch injuries, as well as of thoſe which affect property. They 
have an adequate method of aſcertaining the damages, by refer- 
ence to the Regiſter, who may call in the aſſiſtance of aſſeſſors. 
There is nothing in the ſuppoſed difficulty of apportioning the 
damages. Why may not 100 J. be aſſeſſed to one man, and 1 s. 
to another ? There has been ſuch an apportionment in this very 
cate, If there is a remedy in the Admiralty court, that is ſuffi- 
cient; and it is certainly a great advantage that the parties there 
can all join in one libel, It would be of the moſt dangerous 
conſequence to the ſea-ſervice if ſuch an action as this could be 
naintained. 


ASHHURST, 


1781. 


—— 


LE CAux 


againſt 
EDEN. 


EA IT 2" 
— As 3a 


£ eee ER WO IEEE Rs 
c . e 


againſt 
Epzn, 


o 
vg "4 
* 
* 2 
* £ 
* [ 
1 | k 
'S x 
31 4 
» 2 
* » FRY 
; . 


3771 
14 
1 H 
W. 5 a 
* * 
* 
6 11 
5 0 
4 3 
14 
1 
F* 
[2 
- ; 
£3 * 
N b 
B54 
LE 
1 5 
TP 
* 
5 
12 
1 
154 
"LB 
13 
1 
5 
+ 
£ 
{ 
« 
5 


WY 


N . . — J 
> © 4 — — Tony 4 oe to - 
rr EE anger 
4 - " = SS * N * * - 
4 


3 Fa 


CASES IN HILARY. TERM 
Asus r, Jigbice.— The circumſtance of no action having 
ever been brought is almoſt deciſive that it has been the general 
apprehenſion that no ſuch action will lie, for the occaſions in 


time of war have been innumerable. The inconvenience of 
entertaining ſuch cauſes would be intolerable; becauſe every in- 


dividual in the captured ſhip might bring a ſeparate action againſt 


every man in the crew of the veſſel making the capture. The 
caſe in 1 Levinx goes on good and ſolid grounds. It is unne- 
ceſſary to go into all poſſible caſes, or to ſay how it would be, 
if unneceſſary perſonal. cruelty were exerciſed ; but, where the 
Admiralty court has juriſdiction of the original matter, it ought 
alſo to have juriſdiction of every thing neceſſarily incidental. 
BULLER, Fauſtice, — The queſtion on this ſpecial verdict, as it 


was ſtated by Mr. Dunning, is a plain broad queſtion ; namely, 
whether an action at common law can be maintained for an im- 


priſonment on a capture at ſea as prize; and, as it is of general 
importance, I have taken all the pains I could to look into the 
books. + 11 : 


There is no caſe in which it hs ever been het that ſuch 


an action would lie; and, if it could be maintained, there are, 


in every. war, ſuch frequent opportunities for it, that it muſt 


have happened in every day's practice, or ſome inſtances, at 


leaſt, muſt have been in the memory of thoſe who have had 
long experience in Weſtminſter Hall ; but there is not the ſmall- 
eſt trace of ſuch a determination, or even dictum, in any court in 
England. 5 

AH univerſal ſilence in Wminſter Hall, on a Cubjef which 
ſo frequently gives occaſion for litigation, is a ſtrong argument 
to prove that no ſuch action can be ſuſtained. 

* But the caſe does not reſt on negative uſage only; for there 
are a current of authorities, from the time of Queen Elizabeth, 
to the preſent time, all of which agree that the Admiralty has 
juriſdiction, not only of the queſtion “ prize or no prise, but 
of all its conſequences : and many of them agree that the Admi- 
ralty has {he ſole and excluſive juriſdifttion, and that the courts of 
common law have no juriidiction at all of ſuch queſtions. 

* The caſe moſt in point with the preſent is that of Rous v. Haſſard | 
©& contra, argued at the cock-pit, on the 22d of Morch, 1749, 
and determined by Lord Chief Jaſons Lyn, on the 2d of April, 
1750. 

»The circumſtances of that caſe were "thele * : Rons, having a 
letter of marque, on the 18th of December, 1741, ſeized a ſloop 


called 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


called the South Kingſtown, or Paon, as prize, and afterwards 


581 
1791. 


lübelled againſt her as prize in the admiralty court in Sourh Ya 
Carolina. She was claimed by a third perſon, as French property, 


(the war then being with Spain,) and the Admiralty court acquit- 
ted the ſhip and cargo. Then, an action of treſpaſt was brought 
againſt Rous, in the inferior court of Common Pleas at New- 
port in Rhode Hand, for taking the floop, to which he pleaded 
«© not guilty [1], and there was a verdict againſt him, with 
8000 J. damages and coſts. On an appeal and croſs appeal to 
the ſuperior court of judicature at Newport, the verdict and 
judgment in the inferior court were confirmed. Then, there 
was an appeal and croſs appeal to the court of equity there, 
which decreed againſt Rous, with 5000/7. damages and coſts; 


and, afterwards, an appeal by both parties, to the King in coun- 


cil. The reaſons, in the printed caſe on the part of Rous, were; 
1. That there was no evidence that the claimants were the true 
and ſole owners of the ſloop and cargo; 2. That, if the property 
had been ſufficiently proved and eſtabliſhed, no action of treſ- 
paſs could lie for the taking this ſloop and cargo, becauſe they 
were taken on the high ſeas as prize, and the court of Admiral- 
ty had not only the ſole juriſdiction to determine, whether 
prize or not, but likewiſe to determine, whether, upon all the 
.circumſtances of the caſe, the captor ought to pay or be paid 
coſts, and how much, or whether there ſhould be any coſts paid 


at all; and no other court can take conuſance ef that queſtion; 


3. That there was ſo probable a cauſe of ſeizure, that the court of 
Admiralty ought to have given Rows his coſts, though the ſhip 
and cargo were acquitted ; 4. This reaſon reſpected the quantum 
of the damages. 

I have a note of this 4 as it was cited by "Ye Mans- 


FIELD, in the caſe of Livingſton & Welch v. Mackenzie, at the 
Sittings in Mrddleſex, after Trinity Term, 1770. His Lordihip, 
after ſtating the facts and proceedings, faid : | 


FThe great queſtion was, Whether an action of treſpaſs would 


-C 


naving called in .two civilians to his aſſiſtance, delivered the 


CC 


40 


high ſeas, treſpaſs would lie at common law, yet, when it 
was taken as a. prize, though taken wrongtully, though it were 


«c 
[1] © Captain Neus, according to the courſe } “ not guilty in manner and form 
of pleading there, (ſaving to himſelf all f“ plaintiſfs had declared.“ 


advantages of giving any ſpecial matter in } Caſe for Rows, 
„ evidence,) pleaded to iſſue, that he was 


as the 
"ide Printe. 


ec 


«<£ 


If I eo acquitted | 


lie, for taking a thip as a prize. Lord Chief Fuſtice Lew, 


JS 


opinion of the court, that, though for taking a (hip on the 
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< acquitted, and though there were no colour 0b t th ba 


the Judge of the Admiralty was judge of the damages and 


<6" coſts; as well as of the principal matter; and he laid it down 


„ as law, that if ſuch an action were brought in England, and 
* ener e « not guilty,” the Plaintiff could not 


<6 "FECOVer.. | 
* Unleſs the diſtinction which has been made between injuries 


to property, and injuries to the perſon, can be ſupported, ſuch 


an authority, uncontradicted by any caſe, or dium, repeatedly 


recognized at 2% prius, and ſtrengthened by the negative uſage 


of the courts of law, would of itſelf, I think, be Tony upon 


us now, and conclude againſt the plaintiff. 

But, if that caſe wanted ſupport, there are many authorities 
which maintain the principle on which that determination i is 
founded. 

© The caſes which are earlieſt i in point of time, have decided 
only, that the court of Admiralty has a juriſdiction, and not 
that this court has none; but they are founded on a principle, 
which, in other caſes, has been extended to the excluſion of 
the juriſdiction of this court. 

In 43 Elix. it was reſolved, That, if goods be taken by 
* pirates at ſea, though they are ſold afterwards at land, yet 
« the Admiralty has cogniſance thereof, for that which is inci- 
«« dent to the original matter, ſhall not take away he juriſ- 
< diction.” © | 
© So it was « aid by the court, in Vent. 173, and it is added, 
That is law, though there were another reſolution in Bing- 


A 


4 


n 


In Turner & Cary v. Nele. T. 20 Car. 2. 1 Lev. 243. 

1 Sid. 367 (a), one who had letters of marque, in the Dutcb 

war, took an Oftender for a Dutch ſhip, and brought her into 
harbour, and libelled her as a prize, and there was @ ſentence that 
ſhe was not a prize; and the Offender libelled in the, Admiralty 
againſt the captor, for damage ſuſtained, by hurt the ſhip had 
received in port, and a prohibition was prayed, becauſe the ſuit 

was for damage done in port, for which it was ſaid, an action 

lies at common law; but the prohibition was denied, as the ori- 

ginal was a capture at fea, and the bringing her into port, in 
order to have her condemned as a prize, is but a conſequence of 

it, © and, not only the original, but the conſequences, ſhall be tried 

4. there.” 


(4) There called Turner & Cary v. Smith, 5 
c In 
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In Ridley v. Egglesfield, 23 Car. 2. 2. Lev. 25. an action 


wh brought for ſuing in the Admiralty, againſt the ſtatutes of ; 


Ric. 2. & Hen. 4. and the declaration ſtated, that the plaintiff 


libelled there for ſhip and goods, ſuppoſing them taken by pirates 


on the high ſea, and of a coming afterwards to the defendant on 
the high ſea, whereas he purchaſed them on the land. The 
goods were contraband, being going to the Dutch in time of 

war, and taken by a Scotch man of war, and, on a ſuit by the 
defendant, condemned in the Admiralty court in Scotland, and 
ſold to B. who bought them on land, and ſold to the plaintiff, 
in England. All the court agreed that the original cauſe, being 
of piracy, belonged to the Admiralty, and, though the goods 


were condemned in the Admiralty i in Scotland, this did not alter the 


caſe as to the juriſdiction of the court, but is pleadable in abate- 
ment, in the Admiralty in England: But neither that, nor the 
ſale on land, altered the Juriſdiction, the original matter being 
_ Piracy, which all comes in queſtion again, and the ſale at land is 
a matter conſequential upon the piracy, and dependant upon it. 
In Rex v. Broom, B. R. H. 9 Will. 3. Carib. 398. 
ſame point was reſolved. _ Y 
And, in 10 Will. 3. in the caſe of Brown & another v. 
Franklyn, Carth. 474. the court not only pronounced, affirma- 


the 


tively, for the juriſdiction of the Admiralty court, agreeably to 
but alſo, negatively, againſt che Juriſdiction 


the former caſes; 


of the courts of common law. 


In that caſe, there was a motion, for a prohibition to the 
Admiralty, ſuggeſting, that treſpaſs on the caſe, for converſion 
of goods, as alſo the trial of the property of any goods, belonged 
to the King Sc. and was not to be tried before the Admiral; 
that, nevertheleſs, the defendant, being the King's proctor, had 
libelled againſt the plaintiffs, in the Admiralty, concerning the 
property of a certain ſhip called, Sc. and her cargo, Cc. whereas 


the ſhip was a wreck, in the Eft Indies, and not the property 


of the French King, or any of his ſubjects enemies of our Kin 


2 8 
but belonged to ſubjects of the King of Portugal, who was in 


amity with us, and that the goods came to the hands of the 
plaintiffs, on land, in the Eaſt Indies. There had been a ſen- 
tence in the Admiralty court, that all was prize, and, upon that 
ſentence, this libel was founded, charging, that the goods had 


come to the hands of the plaintiffs, that they had embezzled 


them, and praying an account. 
1 


t 


1 


. Et rea re” 3 
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„ It was inſiſted, for the prohibition, that it was unreaſonable 
3 the plaintiffs ſhould be concluded by the ſentence upon the gene- 
Lz Cæux 
accing Al libel (a), to which they were not , n had they 

Even. any notice thereof. 
een inclined, 1 as. plaintiff cutie to have an 
opportunity to be heard, and to controvert the matter of fac, 
and, thereupon, a day was appointed to hear a civilian upon this 
queſtion, vis. Whether the plaintiffs, upon this libel depending 
againſt them in the court of Admiralty, might controvert the 
property there, againſt the tenor of the firſt ſentence. | 
« Afterwards, Dr. Lane acquainted the court, that an appeal 
might be received againſt ſuch a general ſentence for prize, and 
the appellants would be let in to controvert the right, and dif. 
prove the prize; and it appeared, n in this 7 the m_ 
tiffs had appealed. 
© Wherefore, and for that the court apprehended, (as it was 
infiſted upon, on the other ſide,) that“ prize or no prize” was 
a matter not triable at common law, but altogether appropriated to 
the juriſdiction of the Admiralty, the prohibition was denied. 
The next caſe, in order of time, was the caſe of Key & 
Hubbard v. Pearſe, at the Cockpit, in the time of Lord Wil- 
mington, which was determined by Lord Chref Fuſtice Lx R, and 
- Whoſe judgment [ have, in his own hand-writing, as follows : 
At a committee of council, 31 Fanuary, 1742, The decla- 
ration in prohibition i is; Whereas the ſtatutes of Ric. 2. &c. 
«© prohibit the Admiralty to take juriſdiction of matters at lard, 
and whereas Key and Hubbard, are natives of Ireland, and 
are merchants, and were true owners of the ſhip called the 
Canary Merchant, and the goods therein were theirs, and were 
* poſſeſſed of the ſaid ſhip, at the city of New York, eaſtward 
of the city; nevertheleſs Pearſe, commander of the King's 
« ſhip, the Hamburgh, within the body of the city of New 
« York, did ſeize, and take out of their poſſefſion, this Canary 
« Merchant,—It then ſets forth the libel, wherein captain Pear/e 
„ Jibels, and ſets forth the King's orders of the 11th of June, 
2 1739, to ſcize Spaniſh veſſels; alſo an order of council of 
the 10th of Fuly, 1739, for repriſals; charging the taking 
this ſhip on the high ſeas, and that it belonged to ſubjects of 
«© Spain, or perſons inhabiting within the territories of the King 
of Spai2,—W hereas, in truth, the ſhip was taken within the 
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os body of che city of New Tork, and not on the fea, and 1787. 
d whereas it did not belong to the King of Spain, or any of was e 
his ſubjects, but did belong to the plaintiffs—and then it ſets ee 
46 forth their plea, in the Admiralty, as to their title to the (ip EpzNn. 
« and goods, as ſubjects of Treland, merchants, their berng 9 55 
r gwners, and the ſeizure thereof at land, and alſo the ſeizing of 
« a regiſter, and Mediterranean paſs, which the maſter had, 
«and that they offered to verify this plea by affidavits, which 
« are ſet forth, Then charges, that the Admiralty refuſed to 
« receive this plea; and all the proceedings contrary to the 
» 8 
* To this declaration, the defendant has demurred, and the 
« cauſes of demurrer are, c. Here were ſet forth four cauſes 
4 of demurrer, but the fourth only was material]—* 47h Canſe; — 
% For that, * prize or no prize” and the matters in queſtion, 
« are only triable by the law of nations, in the Admiralty, and 
e not by the law of this land. , | 
The plaintiffs (proteſting &c.) have joined in demurrer. 
* This is a queſtion on a ſeizure, made purſuant to the King's 
« order for ſeizing Spaniſh ſhips, and the queſtion in this cauſe 
was, whether this was lawful prize. As this is a queſtion 
upon prize, I think the common law court had no right 
to prohibit. To prove it; in 1 $74. 320. it is ſaid, by the 
court, © inaſmuch as the matter is ** prize or no prize,” no 
«« prohibition ſhall go; and, in Carth. 476. 10 Will. z. per 
cur. prize or no prize is a matter not triable at common law, 


but altogether appropriated to the juriſdiction of the Admi- 
© ralty.” And that it is ſo appropriated, appears ſtrongly from 


the ſeveral acts of parliament cited (at the bar), in every one 
of which, where there is any notice taken of the legal pro- 
ceedings in reſpect of prizes, they are noticed as in the Ad- 
miralty, and, in 6 Ann. cap. 37, & 9 Ann. cap. 27, it is plain 
the legiſlature conſidered the juriſdiction to be in the ſame 
court, viz. the Admiralty, whether the prize was taken on 
the ſea, in a creek, an haven, or river. The true reaſon why 
the juriſdiction is appropriated to the Admiralty, is, that 
prizes are acquiſitions jure belli, and jus belli is to be deter- 
mined by the law of nations, and not the particular municipal 
law of any country. Nor have the counſel cited one inſtance, 
where a prohibition was ever granted in a cauſe of prize. The 
Solicitor General cited Molloy, Lib. 1. cap, 2. $6. where 
that author ſays, that letters of repriſal may iſſue, not only 
5 f 3 
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5 the jus gentium & wot, but by the ancient — law 


of this country; and he mentioned a writ in the Regiſter, 129. 
But that is a writ grounded on the ſtatute of Magna Carta, 
cap. zo, which gives power to ſeize and detain the perſons 


riſdiction in matters of prize; but only gives power to the 
court of Chancery to iſſue a writ for ſeizing, and detaining, 
till ſatisfaction is made, in the caſe mentioned in the ſtatute. 
Though, therefore, I do agree that the juriſdiction of a court 


of Admiralty, generally, is limited to matters ariſing ſuper 
altum mare, and is, in that reſpect, local, yet I do not take 
it to be ſo in caſe of prize; for the juriſdiction does not depend 
on the locality, but the nature' of the queſtion, which is 
* ſuch as is not to be tried by any rules of the common law, 
but by a more general law, which is the law of nations. It 


is argued, that the plaintiffs 1 in prohibition, have, by their 
declaration, made a caſe which ſhews that the ſhip which 
has been ſeized, cannot be prize, and that the defendant, by 
his demurrer, has confeſſed this. But, though it be true 
that a demurrer does confeſs facts well alleged, I think 


that will not entitle the plaintiffs to a prohibition; for, if the 


common law court has not a Juriſdiction of the ſubject, no 
admiſſion of parties can give it a juriſdiction. Beſides, 

it is not confeſſed by the demurrer, that this ſhip did not 
belong to perſons inhabiting within the territories or domi- 
nions of the King of Spain, for that is not alleged. Upon 
the whole, I am of opinion, that the court of common law 
had no authority to intermeddle in this ſuit (wherein the 
queſtion appears to be, whether the ſhip was prize or not), 
and that the Admiralty has the ſole juriſdiction ; and if this 
inferior court of Admiralty have done wrong in refuſing the 
plea offered, or ſhall do wrong in any future determination, 
the proper remedy is by appeal.“ 

Ihe judgment of the court of law abroad, which was for 


. the 22 Was reve rſed [1 . 


[ 1] The courſe of the proceeding was this: | prohibition, and Rt having demurred, 
Pearſe having libelled in the Admiralty court | as above-ſtated, the court over-ruled the 
t New York, and the plea of Key & Hub- | demurrer, apon which Pear/e brought a writ 
{ard having been refuſed, they obtained from | of error before the governor and council, 

the court of King's Bench of that province, a | They affirmed the judgment, and mou 
writ of prohibiticn, and having declared in | Pear/e brought this appeal. 


I L Then 


and goods of alien merchants here, till ſatisfaction is made 
for injuries done to our merchants abroad. That by no means 
proves a general power in the courts of law, to exerciſe a ju- 


— 
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1 Then came the caſe of Rous v. Haſſurd, in 1750, which I 


5 have already ſtated, and which, as it was admitted on the firſt 


argument of this caſe, has been followed by nonſuits and deter- 
minations at Guildhall, which have never been objected to. 

And laſtly, the caſe of Vanderwoodſt. and others v. T. hompſon, 
tried before Mr. Juſtice GouLD, on the 13th of May, 1780, at 
Guildhall, and afterwards brought before the court of Common 
Pleas'; ; which was as follows: : ; 
It was an action of treſpaſs, againſt the nn tor 
cc breaking, and entering the plaintiff s ſhip, upon the high ſeas, 


* and carrying away his money and goods: There was a ſecond 


„ count, confining the treſpaſs to the goods 700 The de- 
„ fendant pleaded not guilty.” 


« On the trial, it was proved, that the eden kad: letters 


« of marque, under which he attac ked and boarded the ſhip 
of the plaintiffs, which made ſome reſiſtance ; that he found 
tea, gin, cannon, and ſmall arms, on board, and likewiſe 
ſome money, which was taken out of the ſhip, and carried 
„ away. That the defendant carried the ſhip to Newcaſtle, 
where the cuſtom-houſe officers ſeized her for having ſmug- 
* pled goods on board: and that ſhe was afterwards'condemned 


in the Exchequer. The. ſentence of condemnation was read. 
It was contended, for the plaintiff, that the capture was un- 

lawful, becauſe the defendant did not belong to the cuſtom- 
houſe; and he could not juſtify the ſeizure under the hovering 


act (a), as King's ſhips only can ſeize under ſuch circumſtances. 


% But Mr. Fuftice GouLD held, that, as there was reaſon to 


ſuppoſe that the ſhip was a pirate, though the jury ſhould be 
ſatisfied ſhe was not really ſo, yet the action would not lie. 
la Eafter Term laſt, there was a motion for a new trial, 
** which, upon conſideration, was denied by the court.“ 


* Some of theſe caſes go-only to prove, that the court of Ad- 


miralty has a juriſdiction on the queſtion of? prize or not prize,” 

and its conſequences, and, therefore, this court would not pro- 
bibit them from proceeding on ſuch queſtions; and, that the Ad- 
miralty court has ſuch a juriſdiction is not now denied, on the 


part of the plaintiff. But others of the caſes ſhew, not only 
that the Admiralty has a juriſdiction, but that this court Bas 


none; and that, upon the general plea, of not guilty, no action 


can be maintained, where the queſtion relates to prize. 


But, if there had been no ſuch authorities, and the queſtion 


had been now to be ddeided for the firſt time, there can be no 
(a) 6 Geo. 1. cap. HH. 431. 
- caſe 
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. eaſe ip which that maxim * guad incomveniens of Tron lain oh,” 
| — . which is ſo often reiterated by Lord « Cake, would eſer 
lde attention, 

41 

"a — t is a very uſeful Fe) a wiſe maxim, when opting a to new or 
undecided points ; and, in this caſe, the inconyenience would 
'be intolerable, the convenience none, if ſuch an action were 
ſuſtained, 
* Thei inconvenience would be fo 3 F +5 no e would 
venture to ſeize a ſhip as prize; for he muſt do it at the peril of 
his utter ruin, finge, if he were miſtaken, he would be liable 
to an infinite number of actions, the. coſts of which alone, 
ſuppoſing the damages to be univerſally as trivial as in the 
preſent caſe, no private man could diſcharge. 
The convenience would be none, becauſe, by one ſuit in 
the Admiralty court, each individual is entitled to recover a full 
recompence for the injury he may have ſuſtained. 
The plaintiff is not (as was contended by his counſel) at 
the mercy of the owner, for he might inſtitute a ſuit himſelf, 
or he might make himſelf perſonally a party in the ſuit com- 
menced by the owner, or captor, and, in that ſuit, would be 
entitled to recover, not only for damage done to his cloaths or 
property, but for perſonal injuries to himſelf; ſome inſtances of 
which I have been favoured with from that court. And, in 
this caſe, the Admiralty have made allowance for the wages, 
proviſions, and expences, of every man on board; which, for 
any thing that appears to the contrary on this record, is the 
meaſure of the real damages ſuſtained. 
I agree with the counſel for the plaintiff, that, fi it be clear 
upon principles, or judicial authorities, that an action may be 
maintained, the inconvenience will not avail; the court muſt 
pronounce according to the law, as they fad it, and pat 
z alone can relieve. 
But no ſuch principle, © or authority, 25 been produced at the 
bar. The authorities are the other way, and ſo, alſo, is the 
principle; for the principle is, that the queſtion “ prize or not 
prize”, and the conſequences of it, are conuſable ſolely in the 
Admiralty court; the true reaſon of which is, that prizes are 
acquiſitions jure bell;, and the jus belli is to be determined by 
the law of nations, and not by the . municipal law of 
any country. E 
1 counſel for the plaintiff have endeavoured to diſtinguiſh 
the preſent caſe from the caſe of an action brought immediately 
2 after 


. 


ſeized the ſhip as prize, and what was the cauſe, or ground, of 
ſelzure. 
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eüftet the ſeizure of the ſhip, becauſe there has been a ſentence 


of acquittal in the Admiralty court, which 1s concluſive, that 


* the ſhip was not lawful prize. 


Of that J will take more particular notice preſently; but J 


will firſt examine more minutely what is the ground of the deci- 


ſion at the Cockpit, in Rous v. Haſſard, as that may afford an 
anſwer to the objection made, that, at all events, the matter 


ſhould have been Jpecially pleaded; which was an objection, 


that, for a long time, had great weight in my mind. 
The ground of that deciſion was, that the capture, as prize, 
was not a treſpaſs at common law]; for Lord Chief Fuftice LR E 


ſaid, that, on Not guilty, the Plaintiff could not recover in 
England. 


But if, as inſiſted for the plaintiff the capture had bun, 


prima facie, a treſpaſs at common law, it would have been in- 


cumbent on the defendant to have pleaded ſpecially, that he 


* 


This ſhews, that the courts have not a concurrent juriſdic- 


tion, for, if that were the caſe, the ſpecial matter muſt have 
been pleaded. 


© The caſe before Mr. uftice 3 was upon a plea « of Nor 


zul and founded upon the ſame principle. 

It is true, that none of the caſes which I have mentioned were 
founded on injuries to the perſon, but were all for damage done 
to the ſhip, or to the cargo, or goods on board. But Fat, I 


think, makes no difference, for the queſtion mult be the ſame in 


an action of falſe impriſonment, as it is in an action of treſpaſs 
for taking away the goods, or the ſhip ; ; and the party injured is 


as much entitled to a ſatisfaction, in the one caſe, as in the other, 


in the Admiralty court. But, if there be any difference, that 
difference will operate in favour of the defendant, for a confine- 
ment under a capture, is diſtinguiſhable from the common caſe 
of a falſe impriſonment. 


In the caſe of a capture, there is no diſtinct ſubſtantive act 


of impriſonment. It is only a neceſſary and unavoidable conſe- 


quence of the capture. The captors do not mean to confine the 
captured longer than they are forced to do ſo, for the purpoſe of ſe- 
curing their ſuppoſed prize. They cannot throw them all over- 
board, and they cannot ſecure the ſhipand cargo, without impoſing 


ſome reſtraint on the men ; but, the moment they get to a ſhore, | 


7 * they 


„ OTE ILARY. K M 
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1581. "hey are as williog 10 get rid of the men, as the men themſelves 
e dan be to go. 2.390} 91065904 AI: enen eme 


0 eee At was admitted, on the firſt argument, That the queſtion, 
n \ Epen. * prize or not prize' „ is a Ne ſolely and excluſively to be 
110 determined 1 in the Admiralty court. But then it was contended, 
that, after a "ſentence. in that court declaring, the. hip to be 
no 0 e, an action might be maintained. 
But, in ſuch actions a as the preſent, the principal queſtion 
muſt be, prize or no prize”; ; for, if the ſhip be a lawful prize, 
it 1s not a'falſe impriſonment ; and that i is a queſtion which we 
— cannot decide. 855 
: The queſtion of . prize or not prize” muſt ſtill ariſe, not- 
withſtanding the acquittal in the Admiralty, though it is true 
that the ſentence in that court is concluſive. on the queſtion, 
But it. is evidence of a thing which this court cannot enquire 
into: and that is the ground of the deciſion in 2 Lev. 25. for, 
though there had been a ſentence of condemnation i in that caſe, 
and the goods were afterwards ſold on land, yet the court refuſed 
to grant a prohibition, becauſe f the original cauſe, being of piracy, 
muſt all come in queſtion again, and they held, that the ſentence 
did not alter the caſe. 
In the caſe in Carth. 474, and the later caſes which I have 
mentioned in which there had been ſentences of acquittal, the 
queſtion of prize was as much at reſt as it could be in the pre- 
fent caſe; hut, notwithſtanding that, the courts have always ſaid, 
that the ſabfequent matter was not triable at common law, but 
altogether appropriated to the ſole juriſdiction of the Admiralty. 
Beſides this, if the original taking be not a treſpaſs conuſable at 
common law, the ſentence of the Admiralty court cannot give a 
Juriſdiction to this court, which it had not before. 
That ſentence. does not alter the nature of the original 
taking. It was till a ſeizure as prize ; which the common law 
does not take notice of, as a treſpaſs ; ; and the ſentence cannot 
make that a treſpaſs, which was not ſo at the time when the 
fact was committed, 


1 . Upon the whole, as the plaintiff has had, or may have, a 
7 5 | remedy elſewhere, as there is no caſe in which it has ever been 
holden, that ſuch an action can be maintained, and it would be 
attended with great miſchief and i inconvenience if it could be 
maintained, and, as there are ſeveral authorities which ſay, the 


action will not lie, I am of opinion that there muſt be judgment 
for the defendant'. 
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Lord Maxs FIELD declared his aſſent to every thing BuLLER, ©1781. 


Judgment for the defendant. 


The two rules for new trials were afterwards diſcharged, no 


writ of error having been brought in this caſe [1]. 


[1] The foundation and nature of the 


prize j uriſdiction in the court of Admiralty, 


Eden, I have inſerted what his Lordſhip faid 
on that occaſion, in this place, though the 
deciſion was poſterior, in point of time, to 
the period to which, for the preſent, I mean 
to confine theſe Reports. Ta 

In Michaelmas Term, 22 Geo. 3. the rule to 
| ſhew cauſe why there ſhould not be a pro- 
hibition, had been granted; and, in Hilary 


Term, 22 Geo. 3, (on Friday the 25th, and | 


Saturday the 26th, of Fanuary) the caſe was 
argued at the bar, by Dr. Wynne King's ad- 
vocate, Dr. Scott, the Attorney General, and 
Dunning, againſt, and W/; ajon, Wood, Pig- 
gott, Erſeine, and S. Heywood, in ſupport of, 
the application. 11 


On Monday, the 4th of February, Lord 


Mansfield delivered the opinion of the court, 


as follows: | 


Lord Mansfeld—* Many perſons, in the 
ſame caſe, under the ſame circumſtances, | 
upon the ſame ground, have ſeverally ap- 


plied for a prohibition, to ſtop the Judge of 


the Admiralty from proceeding upon a mo- 


nition, iſſued in the uſual form, in order to 
the condemnation of goods, wares, mer- 
chandiſes, arms, ſtores, and ammunition, 
taken and ſeized, by his Majeſty's land and 
ſea forces under the command of Admiral 
Rodney and General Yaughan, at the Iſland 
of St. Euſtatius, and its dependencies, upon 
the ſurrender of the ſaid iſland of St. Eu- 
ſtatius and its dependencies, on or about 
the 3d of February laſt; and citing all 
perſons to ſhew cauſe, why they ſhould not 


be pronounced to have belonged, at the 


time of the capture and ſeizure, to our ene- 


mies, and, as goods of enemies, or other- 


wiſe liable to confiſcation, be adjudged, and 
condemned, as good and lawful prize. 
Elias Lindo claims part of theſe goods, as 
belonging to him, a Britiſh ſubject, and, as 
to them, prays a prohibition ; and, by his 


ſuggeſtion, among other things, he avers ; - 


B That Sir George Roaney and General 
Faughan, upon the zd of February, in a 


hoſtile manner, ſeized upon, and took poſ- 


1 


— 


LuxroN 


12 


ſeſſion of, the Iſland of St. Euſtatius, with 
every thing whatſoever therein being, (open 
having been explained by Lord Mansfield, in 
a very elaborate argument, when he deli-- 
vered the opinion of the court in the caſe of 
Lindo v. Rodney & another, and being a ſub- 

ject connected with this caſe of Le Cauæ v. 


hoſtilities then ſubſiſting between the King 
and the States,) and that the goods claimed 
were taken upon land, in the ſaid Iſland of 
St. Euſtatius, n 4 

The ground upon which the prohibition 
is prayed, is; that the goods were taken upon 
land, which appears upon the face of the 
monition, and is averred by the ſuggeſtion. 

The only queſtion then is, whether the 


* 


goods, being taken on land, though in con- 


ſequence of a ſurrender to ſhips at ſea, ex- 
cludes the only prize juriſdiction known in 
this kingdom. SE OE 
This queſtion naturally leads to an en- 
quiry into the nature of this juriſdiction, ex- 


erciſed by the Judge of the Admiralty, ex- 


clufively of every other judicature of every 

kind; except upon appeal. | | 
Upon the motion being made, I di- 

rected, in court, a ſearch to be made into the 


books of the Admiralty, eſpecially during 


the reign of Queen Elixabetb. I alſo got a 
ſearch made myſelf. And one of the Re- 
giſters informed us, in court, during the ar- 
gument, that there are no prize-a&t books 
farther back than 1643 ; no ſentences fur- 
ther back than 1648. | 

© The Regiſter has not been able to ſearch. 
farther back than 1690. The prior records 
are in confuſion, illegible, and no index, 

It appears that this juriſdiction in matters 
of prize, (whether it be coeval with the 
court of Admiralty, or, which is much more 
probable, of a later inſtitution, beyond the 
time of memory,) though exerciſed by the 
ſame perſon, is quite diſtin&. 

He is appointed Judge of the Admiralty 
by a commiſſion under the great ſeal, which 
enumerates particularly, as well as generally, 
every object of his juriſdiction; but not a 
word of prize. | 

To conſtitute 7hat authority, or to call it 
forth, in every war, a commiſſion under the 


| great ſeal iſſues to the Lord High Admiral, 


to will and require the court of Admiralty, 
and the Lieutenant and Judge of the ſaid 
court, his Surrogate, or Surrogates, and 
they are thereby authoriſed and required, to 
proceed upon all and all manner of captures, 
ſeiſures, prizes, and repriſals, of all ſhips 

and 
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I. Cavx 
againſt 


ERDEN. 


| ingly. 


following words; And alſo to hear and 
determine all and all manner of cauſes, 


different. 


to hear and determine, according to the 
courſe of the "Nara; and the * of 
nations. 


A warrant iſſues to the Judge 1 . 


The monition, and other REN IF 
are in his name, with all his titles, of office, 
rank, and degree; adding, emphatically, 
as the authority under which he acts, the 


„ and complaints, as to ſhips and goods 
4e ſeized and taken as prize, ſpecially con- 
*« ſtituted and appointed.” _ 
* The court of Admiralty i is called the 
Inflance court; the other, the Prize court. 
The manner of proceeding is totally 


The whole ſyſtem of litigation and juriſ- 
prudence in the prize court, is peculiar to it- 
ſelf: It is no more like the court of Admiralty, 
than it is to any court in Neſtminſter Hall. 

* From 8 Eliz. cap. 5, it appears, that, 

in civil and marine cauſes, there were many 
appeals, which the ſtatute reſtrains to one 
to the King in Chancery, to be finally de- 
cided by delegates. But prize is not a civil 
and marine cauſe; and the appeal lies to 
commiſſioners, conſifing of the Privy Coun- 
cil. 

c A thing being dons ado the high ſea 


don't exclude the juriſdiction of the courts of 


common law. For ſeizing, ſtopping, or 
taking a'ſhip, upon the high ſea, not as 
prize, an action will lie; but for taking as 


prize, no action will lie. The nature of the 


queſtion excludes ; not the locality, This 
was explained in the caſe bt Le Caux v. 
Eden. | 
The end of a prize court is, to ſuſpend 
the property till condemnation ; to puniſh 
every ſort of miſbehaviour in the captors ; 
to reſtore inſtantly, welis lewatis, (as the 
books expreſs it, and as I have often heard 
Dr. Paul quote,) if, upon the moſt ſummary 
examination, there don't appear a ſufficient 


ground; to condemn finally, if the goods 


really are prize, againſt every body, giving 
every body a fair opportunity of being heard. 
A captor may, and muſt, force every perſon 
intereſted, to defend, and every perſon in- 
tereſted may force him to proceed to con- 
demn, without delay. 

© Theſe views cannot be anſwered ir. any 
court of Weſtminſter Hall, and therefore the 
courts of Weſtminſter Hall never have at- 


tempted to take cognizance of the queſtion, 


CASES IN HILARY TERM 
"26d 3 25 are, or ſhall be, taken ; and 


intervention of any ſhips, or their crews, it 


| der was within the rules and juriſdiction of 


of being done at ſea, as I have ſaid, but 
from their incompetence to embrace. the 
whole of the ſubjet. þ 
As to plunder, or booty, in a mere con. 
tinental land war, without the preſence or 


never has been important enough to give riſe 
to any queſtion about it. It is often given 
to the ſoldiers upon the ſpot; or wrongfully 
taken by them, contrary to military diſci- 
pline. If there is any diſpute, it is regu- 
lated by the commander in chief. There is 
no inſtance, in hiſtory, or law, ancient or 
modern, of any queſtion before any legal ju- 
dicature, ever having exiſted about it, in 


this kingdom. To contend that ſuch plun- 


the prize court, might be oppoſed by the 
ſubject matter, the nature of the juriſdiction, 
the perſon to whom it is given, and the rules 
by which he is to judge. Therefore, the 
counſel have confined their argument to re- 
priſals aſhore, by a nawal force; at leaſt, I 
ſhall conſider it as fo confined, . en- 
tering into any queſtion about booty, in a 
mere land war ; as to which I have no light 
to go by, and it is not now neceſſary to be 
decided. MNegue teneo, neque dia refello. 
The queſtion then is, whether ſuch a 
capture aſhore, by a fleet of fhips, and the 
land and ſea forces aboard, in conſequence 
cf a previous ſurrender of the place, 1 is within 
the juriſdiction of the court of prize. 
* Two general objections have been relied 
upon. 
„ Lunt, though it were given and 
immemorially exerciſed, yet it cannot ſub- 
ſiſt, becauſe contrary to the ſtatutes of 13 & 
15 Ric, 2. and 2 Hen. 4, | 
* 2. If there is no objection from thete 
ſtatutes to the exiſtence of ſuch a juriſdiction, 
that it is not given by immemorial uſage, or 
the true conſtruction of the commiſſion. 
As to the firſt, Theſe ſtatutes manifeſtly 
relate to the uſurpations of the inſtance court 
of Admiralty, in cauſes chi and marine, to 
contradts, pleas, and quarrels, only triable at 
law. There is not a word in any of the ſta- 
tutes applicable to the prize court ; there was 
no complaint of it ; nor a ſyllable of com- 
miſſions to judge of: prize. 
In the ſubſequent altercations, in the 
reign of James I. between the Admiralty and 
the Judges, there is not a word of prize: The 
Admiralty don't complain of prohibitions in 
prize; none had ever been granted: The 
Judges don't complain of EI in 
matter of prize. 
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MN THE TWENTY-FIRST YEAR OF GEORGE III. 


he view, purport, and tendency. of the 


ſtatutes, is to prevent the Admiralty from 
trying matters triable at law. 'The taking a 
ſhip upon the high ſea is triable at law to 
repair the plaintiff in damages : But a taking 
on the high ſea as prize is not triable at 
law to repair the plaintiff in damages. The 


nature of the ground of the action rie 


or no prix not only authorizes the prize 


court, but excludes the common law. 


Theſe ſtatutes don't exclude the com- 
mon law in any cafe, and they confine the 


Admiralty by the locality of the thing done 


which is the cauſe of action: It muſt be 
done upon the high ſea. | 
If done in ports, havens, or rivers, 
within the body of a county of the realm, 
the Admiralty is excluded. But the prize 
court has uniformly, without objection, tried 
all captures in ports, havens, Wc. within 
the realm. It happens often. We all re- 
member ſeveral caſes, Ships, not knowing 
of hoſtilities, come in by miſtake, Upon 


7 declaration of war, or hoſtilities, all the 
/ ſhips of the enemy are detained in our ports, 


to be confiſcated as the property of the enemy, 
if no reciprocal agreement is made. They 
can only be condemned in the court of prize. 

* What is ſtill more extenſive, foreign 
ports , or harbours, are not the high ſea, 
any more than the ſhore, but numberleſs 


captures made there, have been condemned 


as prize, £4 

I am of opinion that theſe ſtatutes have 
no view or relation to the ſubje& of prize: 
conſequently there ariſes from them no ob- 
jection. 5 | 

2. The ſecond objection is, that the ju- 
riſdiction is not given. 5 

I will conſider this objection in three 
points of view. 

1. Upon the words of the commiſſion, 

2. © Upon the reaſon of the thing. 

3- © Uponauthorities and uſage. 

1. © As to the firſt; the commiſſion cer- 
tainly has in view captures by ſhips. Hoſti- 
lities are committed by ſhips and the men 


. aboard, at ſea, or aſhore ; a fight begins; 


the vanquiſhed runs aſhore ; gets the goods 
out; is purſued aſhore ; and the goods are 
taken. | 

A fort, or town is taken by the force of 
ſhips at ſea, and is ranſomed; or plate, 
money, and valuable effects taken. 


\ 


N 


The means this country has of annoy- 
ing, and making repriſals upon an enemy, 
is by naval expeditions. There never was, 
there never will be, one, no not a ſingle 
ſhip, which has not a view to operations up- 
on land, if occaſion ſhould offer. They are 
often the main view—9Sir George Roike at 
Vigo— Admiral Vernon at Porto Bello and 
Carthagena Lord Auſon in the South Seas. 
Sir George Pococke at the Havaunah. Many 
laſt war to Martinico, Guadaloupe, and other 
places Commodore Fohnftone the other 
day. | : | 
© Tn many old treaties, ſome of which I 
ſhall mention by and by, the uſual ſtipula- 
tion is, that the ſubjeQs of the one prince 
ſhall do no injury or violence to the ſubje&s 
of the other, by land, or ſea, or in freſh wa- 
ters, or in port. It 1s not by accident, 


are general—All manner of captures, ſei- 
zures, prizes, and repriſals of all ſhips and 
goods. It don't ſay—upon the ſea It don't 


moſt general word that can be uſed. 
© In caufes civil and marine, to give ju- 


bel muſt allege the cauſe of ſuit to be done 
upon the high ſea, and, therefore, if that 
had been the intention of the commiſſion, or 
the rule of law, it would certainly have been 
ſo expreſſed in the commiſſion” 
2. The reaſon of the thing requires the 
words ſhould be general. 
IIͤt is, as I have ſaid, in the view of every 
ſhip, much more of every fleet, which ſails 
to make repriſals, to act on ſhore, There 
is no place of note which can be attacked, 
where neutral or Britiſþ ſubjects do not re- 


If it is not within the juriſdiction of the 
prize court, conſider the conſequence, to the 


* The captors are in a miſerable condition 
Indeed. The prize cannot be condemned. 
If granted, it cannot be ſhared. Every oſſi- 
cer and ſailor may be liable to actions with- 
out number. The taking cannot be diſ- 
puted. To diſprove the property, they can 
only have witneſſes from abroad, who cannot 
be compelled to come. The grounds upon 


cannot be read at law; and, in every action 


7 M 


where 


therefore, that the words of the commiſſion 


ſay—goods in the ſhip, —** Repri/als” is the 


riſdiction to the court of Admiralty, the li- 


fide, or have property, or where the enemy 
may not colourably borrow their names. 


captors ; to the claimants ; and to the ſtate. 


which the prize court condemns or acquits, 
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where the plaintif recovers to the value of 


OI 2 tarthing, the eaptor muſt pay the coſts. 

The E' ook * Colourable claimants might eaſily ruin 

| againf the captors, through their want of the means 
5 058 of defence. 


N It would be equally miſchievous to fair 
claimants. They could not have their pro- 


perty reſtored inſtantly, upon their own Fr 


papers, books, and affidavits. They muſt 
make formal proof. And the owners or 
crew of a privateer all the while might be 
ſpending the effects. | 
But to the ſtate the conſequences would 
be ſtill more miſcheivous. 
No diſtinction can be made between 
--Britiſh and neutrals. If the juriſdiction is 


null, by the ſtatutes, or never was given, 


it can no more be exerciſed in the caſe of a 
neutral, than in the caſe of a ſubject. 

By the law of nations, and treaties, every 
nation is anſwerable to the other for all in- 
Jjuries done, by ſea or land, or in freſh 
waters, or in port. 

eternal principles of juſtice, the wiſeſt re- 
gulations of policy, and the conſent of na- 
tions, have eſtabliſhed a ſyſtem of procedure, 
a code of law, and a court for the trial of 
prize. Every country ſues in theſe courts of 
the others, which are all governed by one 
and the ſame law, equally known to each. 
The claimant is not obliged to ſue the cap- 
tors for damages, and undergo all the delay 
and vexation to which he may think himſelf 
liable, if he ſues by a form of litigation of 


which he is totally ignorant, and ſubjects 


his property to the rules and authority of a 
municipal law by which he is not bound. 

* In ſhort, every reaſon which created a 
prize court as to things taken upon the high 
ſeas, holds equally when they are thus taken 
at land. The original cauſe of taking 1s 
here at ſea. The force which terrified the 
place into a ſurrender was at ſea. If they 
had reſiſted, 
been from the ſea. 


© Mr. Piggott candidly faid, it would be 
ſpinning very nicely, to contend, if the ene- 
my left their ſhip and got a-ſnore with mo- 


nev, were followed upon land, and tripped 
of their money, that this would not be a ſea- 
capture. I agree with him, but I cannot diſ- 
tinguiſh that caſe from this. Both takings are 
literally upon land. In both, the prey 1s, as 
it were, killed at ſea, and taken upon land, 
Here the capture of the goods on land is the 
immediate conſequence of the ſurrender at 
diſcretion to a ſea force. 
Would a ſum paid by capitulation 1 upon 
land have made it a ſea, or a land prize? 
* 


Mutual convenience, 


the force to ſubdue would have 


£8 


» 


PRI 
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exactly the ſame? 


The mariners to take an oath that when they 


© Cui bono ſhould all this ſabtilty be 5 
when the reaſon for a juriſdiction to judge a 
capture at ſea and ſuch a capture at land! is 


* Authorities and immemorial uſage. 

In 1498, a treaty entitled Confirmatio 
Tractatils contra ſpolia maritima, & pro de- 
predatoribus ccercendits, between Henry VII. 
& Louis XII. confirming one before made 
with Charles VIII. (13 Hen. VII. Rymer, 
vol. 12, p. 690); and, in 1526, another 
between Henry VIII. & Francis I. (17 Hen. 
VIII. Rymer vol. 14. p. 147.) 

© They ſtipulate that (before any ſhip goes 
out of port) the Admiral &c. ſhall take ſuf. 
ficient ſecurity. from the owners, that the 
maſter and mariners ſhall keep the peace to- 
wards the ſubjects of the other prince; and 
ſhall do them no injury or violence by land 
or ſea, or in freſh waters, or in any port. 


retutn with their ſhips, and ſpoils, if they 
take any, they will immediately inform the 
Admiral, or his officers, of the port from 
which they failed, of their plunder (pra), 
ſpoils, and goods, without whoſe decree and 
permiſſion they ſhall not be ſuffered to con- 
vey them out of their ſhips, or to exchange, 
ſell, or aliene them. Nobody to purchaſe, 
Sc. from them, before the Admiral, c. have 
declared them to be lawful prize and capture; 
but if it ſhall be found that the ſaid plunder 
(prada) was taken away from the ſubjects, 
lands, kingdoms, or dominions of either of 
the ſaid Kings, the goods taken, with da- 
mages and intereſt, ſhall, without delay, be 
ordered to be reſtored to the perſons who have 
been plundered, and the ſentence to be 
againſt maſters, partners, owners, and ſure- 
ties. 

Either party aggrieved may appeal to 
the ſupreme council. | 

© Theſe treaties demonſtrate the juriſdic- 
tion of prize in the Admiralty and commiſ- 
ſioners of appeal then, to have been pretty 
much as it is now. Ships of war are to give 
ſecurity to do no injury or violence by land 
or ſea, or in freſh waters, or in any port. 
When they return with prize, they are to 
diſcloſe it, if they have taken any thing 4» 
fea or land from the ſubjects of cither prince. 
If they have taken from the ſubjects, lands, 
kingdoms, or dominions, of either, inſtant 
reſtitution to be made with coſts and dama- 
ges. If taken from the ſuliject, in the land 
of an enemy, to be reſtored. If taken from 
the land of either prince, thou gh the goods of 
an enemy, to be reſtored ; it is a breach and 


violation of his territory. A capture of Ad- 
miral 


"RS 
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miral Boſcawen upon the land and fliore of 
the King of Portugal occafioned much diſ- 
cuſſion. 
It manifeſtly appears from theſe treaties 
that the juriſdiction equally extended to 
s taken by ſhips or their crews on land 
and at fea. 
ty veſts in any goods taken at ſea or on land, 
by a ſhip or her crew, *till a fentence of 


\ condemnation as good and lawful prize; ; 


which continues law to this day. 

In G v. Withers, 2 Burr. 694, it is 
ſaid, that I had talked with Sir George Lee, 
who had examined the books of the court of 
Admiralty, and informed me, that they held 
the property not changed ſo as to bar the 
owner, in favour of a vendee, or recaptor, 
till there had been a ſentence of condemna- 
tion, and that, in the reign of Charles II. 
Sir Richard Floyd (the father of the late Sir 


Nathaniel) gave a ſolemn judgment upon 


the point, and decreed reſtitution of a ſhip 
retaken by a privateer, after ſhe had been 
14 weeks in the enemy's poſſeſſion, becauſe 
ſhe had not been condemned. That another 
caſe, upon the ſame principle, againſt a 
vendee, 1s cited at the end of Aſie vedo v. 


Cambriuge, | in 1695, (Lucas 79,) after Tg 
poſſeſſion, two ſales, and ſeveral voyages.“ 


In the reign of Queen Elizabeth it 1s 
well known that a buccaneering war was 


in the Spaniſh Weſt Indies, 


conſiderable 
prize was taken on land. | 


Pr. Wyxne (aid the commiſſions to fit out 
' ſhips againſt the enemy expreſſly authorize 


the perſons to whom they are granted to take 
the enemy's goods by land as well as by 
bd. wes | PET 


He cited one, by way of inſtance, in the 


37th of Elizabeth, 1595, (Rymer, vol. 16. 
p. 2751). A commiſſion to Robert Croſſe, 
giving full power in hoſtile manner, as 
avell by land as ſea, to invade, take, ſtay, and 


deſtroy, any ſhips or goods of the King of 


Spain, his ſubjects, or adherents. 


And ſuch ſhips, goods, jewels, bullion, 
% or any other riches, as they ſhall take in 
them, we do ſtrictly charge and command 
** you to ſee that they be ſaſely preſerved 


from ſpoil, and to be brought home in 


good order into our realm of England.“ 
They were to ſeize goods by land and ſea. 
All they ſeized they were to bring to E gland. 
No property veſted till condemnation. T hey 
could only be condemned by the prize court 


They ſhew too, that no proper 


— 


* * 


* 


carried on by private adventurers, and that, 


of . They therefore moſt certainly 
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were ſo condemned, though the proceedings 
are loft. 


— 
In the reign of Queen Flizaberh, and for- 
mer reigns, many. ſpecial commiſſions iſſued LE $ OR 
to enquire into depredations by violators of againſt 
treaties, and the law of nations, which are Eve, 


to be ſeen in Rymer. But the moſt ancient 
inſtrument ſhews a prize juriſdiction, either 
inherent, or by commiſſion, in theAdmiral. [t 


is a letter from Edward III. to the King of 


Portugal, (Rymer, vol. 6. p. 15.) and recites 
a complaint that the Admiral, before whom 
the goods were j udicially demanded, deter- 
mined that they ſhould not be reſtored, as 
having been taken in war. 

Since the reign of Queen Blizabeth no 
ſpecial commiſſion appears to have iſſued ; 
but the Judge. of the Admiralty, either by | 
virtue of an inherent power, or the King's 
commiſſion, or both, has ſolely exerciſed 
the juriſdiction of prize. 

8 1 will conclude with three propoſitions. 

That fo far back as particular caſes 
can hs traced, which 1s for a century, the 
Admiralty has judged of and condemned 
goods taken on land as prize, as well as 
goods taken on ſea. | 
2. That every common law x ke to 
be found on the ſubject, allows and * 
the juriſdiction. 

3. © That the legiſlature has, in many 1 
of parliament, recognized and referred to it, 
as clear, certain and undoubted. | 

I. * 15 April, 1692. The ſentence of 
Sir Charles Hedges, Judge of the Admiralty 
prize court, on goods taken on the plunder 
of a town. \ | bs 

«© Captain Mane, commander of their 

«« Majeſty's hired ſhips in the Jef Indies, 
goes on ſhore with ſeveral of his crew, and 
© pillages and plunders the inhabitants of a 
< town, then in the territories and domi- 
*« nions of the Freuch King, and brings off, 
*« and carries on board his ſhip, a conſider- 
able quantity of goods, to the amount of 
«« 20, ooo J. as is ſworn by ſeveral witneſſes, 
* beſides 30 negroes, worth 20/7. each. This 


3 pillage he keeps to himſelf, without mak- 


* ing any diſtribution thereof to his follov- 
ers, or crew. The mariners, thinking they 
had a right to a ſhare thereof, have called 
« him to an account in the court of prize, 
* and the queſtions which are made, are 
« 1, Whether this court has juriſdiction. 
* 2. Whether the mariners have a right to 
« a ſhare. 


z What that ſhare ſhall be. 
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> 3 As to \the ierten which is two- 
« fold, the court of 8 and the 


* court of prize. 


(Here there is a long ee to ſhew 
that it may belong to the court of Admi- 
ralty, as incident to the military authority 
of the Admiral, in time of war, upon de- 


ſcents, as well as at ſea—which is not ma- 


terial to be now ſtated. —He proceeds thus :) 


% Bur go to the ſecond ground of juriſ- 
«diction in this caſe, that it is (as it is) be- 
*«« fore the court of prize, where, by the 
«« plain words of the patent, under the broad 
« ſeal of England, it is evident enough that 
« the oourt has cognizance of prize goods 
* taken from the French, as well by land as 
« by ſea. It i is, therefore, very clear to me, 
„that this court has juriſdiction.“ 

He then proceeds upon the other two 
„ as to the ſhares, but that is not 
material. 

This was followed, very ſoon after, by 
the cauſe which gave riſe to the motion for 
a prohibition in 1698 (a). 

© 1703. Vigo. Captures under different 
circumſtances. Many to this purport. 

© Adventure. Trevor, captain. The 
Queen againſt the goods in a certain ſchedule 


annexed, taken from the enemy at the port 


of St. Mary and St. Vigo, in the kingdom 
of Spain, and put on board the ſaid ſhip, 


and there, or in the hands of the ſaid Trewor, 


now, or lately, remaining, and ** all 
perſons in general. 
Much was undoubtedly taken o on land, 


and all condemned. 


* 10 June, 1745. Peyta. Sentence of 


condemnation to the King. Several purſes 


of money, and jewels, amounting to 30000 /. 
and upwards, taken and feized as plunder, 
in the town of Peyta, being a town in the 
Spaniſh Weft Indies, in the kingdom of 
Spain, from the enemies of the Crown of 
Great Britain, were rightly and duly taken 
by the officers and mariners-of his Majeſty's 
W (naming them, Wc.) 

« 4 Feb. 1746. Plunder taken from the 
iſland of St. Bartholomew, and condemned in 


Antigua, wiz. 170 negro and mulatto ſlaves, 


and divers other goods, wares and mer- 


chandizes, ſeized and taken from the iſland 


of St. Bartholomew, 


27 April, 1759. "PIETY Taken 
by Sir Hyde Parker's fleet. Goods and effects 


(ſpecified) taken in boats and craft, and on 


fore. Many claims and reſtitutions. 


(a) Brown v. Franklyn. 


; notoriouſly, and quietly exerciſed ; which 
Jeads to the ſecond propoſition, that this ex- 


Brown & Burton, the maſters of two ſhips 


the ſubſequent proceeding was illegal, and 


© 27 June, 1759. Plunder 1 at Senegal, 
28 March, 1763. Havannah. Upon 
another ſtate of fact. The ſhip Tyeer, 5 
the effects on board, ſurrendered by capitu- 
lation „ With the town -a treaty oz land, 


Theſe caſes ſhew that, for a hundred 
years, the juriſdiction has been profeſſedly, 


erciſe does not reſt on acquieſcence only, but 
© 2. That every common law authority 
to be found on the ſubject, allows and ſup- 
ports the juriſdiction. * 
* Brows & Burton v. F . che King's 
Proctor, Scacc. H. 10 V. 3. Carth. 474. 


belonging to the Zaſt-India Company, took 
a French ſhip, and cargo, and money, upon 
land. They had no letters of marque. 
The King's proctor, upon the uſual moni- 
tion, got a ſentence of condemnation of the 
whole, as perquiſite of Admiralty, and then 
proceeded upon the ground of this ſentence, 
againſt Brown & Burton, for an account, 

© They moved for a prohibition, ſuggeſt- 
ing the ſtatutes of 13 and 15 Ric. 2. and 
2 Hen. 4, and averring that the goods and 
merchandizes were taken upon land, in the 
Eaſt Indies, and that they were no parties to 
the ſentence, never heard, and ought not to 
be bound. 

* The laſt was an objeRtion upon the 
eternal principles of natural juſtice, but im- 
mediately removed when the nature of the 
proceeding in rem came to be explained. 

The ground which remained, was their 

being taken upon land. If the court had no 
juriſdiction, the ſentence was null and void, 


muſt: have been prohibited. 

But it was inſiſted by the counſel againſt 
the prohibition, that prize or zo prize was A 
matter not triable at common law, but alto- 
gether appropriated to the Juriſdiction of the 
Admiralty. 

The court concurred in this propoſition, 
and, therefore, denied the prohibition, 

This is a judgment in point, and the 
attempts which have been made ſhew that 
no ingenuity can diſtinguiſh it, and Lord 
Chief Baron Compu draws a general conclu- 
ſion and maxim of law from it—** If a ſen- 
« tence be in the Admiralty for a ſhip or 
goods, as prize, a prohibition does not go 
«« upon a ſuggeſtion, that it was not A 
or that it was acquired upon land (C). 


0 Com. Dig. Title * (E. 5 
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c But, in 1742, there is a more ſolemn 
and more elaborate judgment, by Lord Chief 
Juſtice Lee, a very able, and a very ſtrict 


common lawyer; wiz. in Key & Hubbard 
v. Vincent Pearſe, 31 January, 1742. I was 
counſel in it. It was argued, and could on- 


ly be argued, as a mere queſtion of law, 
juft as if it had ariſen in Veſiminſter Hall, 


the body of a county. 

„The colonies take all the common and 
ſtatute law of England, applicable to their 
ſituation and condition. The courts of lau- 


prohibited the court of Admiralty, juſt as 


the courts of Meſiminſter Hull do here. 
© I . had a full note of it. But, luckily, 


Lord Chief Juſtice Lee having taken time | 


to conſider, he brought with him notes of 
the opinion he was to deliver, which notes 
I have alſo the 
report of the committee, and the order of 
council upon it. 

. © I will ſtate to you the notes fra which 


the Chief Juſtice gave his opinion, in his own w 


hand.“ 
(Here his Lordſhip read the opinion of 


Lee, Chief Juſtice, verbatim, as it is ſet 
forth ſupra, p. 584 to 586). 


Nothing can be clearer than the princi- 
The queſtion, 
te prize or no prize,” is the bound 
and not the locality of land or ſea, or port 


within the body of a county within the 


* 
3 That the legiſlature, in ſeveral acts 


of parliament, has recognized and referred to 
this juriſdiction over * taken on land 


as prize. 

The prize acts of the 17th (a) and 29th (6) 
of George II. contain a clauſe, that the Lords 
of the Admiralty ſhall grant a commiſſion, at 
the requeſt of the owner, to the captain of 
« any ſhip, © forattacking or taking, with 
« ſuch ſhip, or with the crew thereof, any 

place or fortreſs upon the land, or any ſhip 


* or goods ge: to, or poſſeſſed 
«c by, toc. 52 


1 17 Geo. 2. cap. 34. § 2. 
A) 29 Geo. 2. cap. 34. § 2. 


| 


| doubt. 
upon a capture in the river J . within · | 


- : 
line ; 


The ftatute of the 19th of George III. (c), 
meaning to expreſs the ſame thing, has uſed 
more words to effectuate the grant of the 
property to privateers, but takes the juriſ- 


diction for clear and certain, 


+ © Subſequent acts follow this. 


©. Upon theſe authorities there can be no 
We, none of us, ever had any. 

If the queſtion had been doubtfal, argu; 
ments from utility and public convenience 
onght to have turned the ſcale. It could 
anſwer no good end, and muſt produce in- 
extricable miſchief to captors, claimants, 
and the tate, if goods taken upon land by 


| ſhips, ſhould not be within the prize juriſ- 


dition. 

© The merits are no part of this queſtion. 
If the captors have done wrong, in ſabſtance, 
or in manner, the Judge of the Admiralty, 
and, if he err, the Lords of Appeal, have full 
power to make ample reparation. They give 


ſatisfaction even to an enemy priſoner, who is 
illiberally plundered, or perſonally ill- treated. 


As we are all clearly of the opinion I 
deliver, we ought not to contribute to the 
injuſtice and miſchief which may be occa- 
ſioned to many perſons, from the delay which 
would ariſe from giving liberty to declare in 
prohibition, and the parties know they are 
not finally barred by our judgment. They 
may apply for a prohibition to every court in 
Weſtminſter Hall. 

© Therefore we are all of opinion, chat 
the rule Ou be diſcharged.” 


— 2 — FW-<am_ 


No motion has been made for a prohibi- 
tion, in any other court; but an action, 


another), in which the ſame queſtion ariſes, 
was tried before Lord Mansfeld, at the 


| Sittings after Hilary Term, 22 Geo. 3. and a 


ſpecial verdi& found, upon which, judgment 
paſſed in B. R. in the enſuing term, without 
argument, the opinion of the court being 
already known, and a writ of error upon 
that judgment is now depending in the Houle 


| of Lords. 


| (c) 19 Geo. 3. cap. 67.4 2. 


LUXTON 


(viz. Mitchell and another v. Rodney and 
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Friday, 
gth February. 
In an action 
upon an 


agreement to 


deliver poſ- 
ſeſſion for cer- 
tain conſider- 
ations ſubject 
to a forfeit- 
ure on failure 
by either par- 
ty, the perſon 
who was to 
deliver poſ- 


ſeſſion cannot 


ſue for the 
forfeiture 
without ſhew- 
ing in his de- 
claration a 
poſſeſſory title 
in himſelf. 


that the plaintiff ſhould have an intereſt in the premiſes, for 
nothing was to be paid but for the goods and fixtures. As to 


"CASES IN HILARY TERM 


— 


Luxron againſt ROBINSON, 


8 8 UM Pg IT, on an agreement, by which the defendant 
was to take, of the plaintiff, certain premiſes known by 
the name, Cc. and the goods and fixtures which ſhould appear 
to be the property of the plaintiff, by a fair appraiſement, by 
two appraiſers, or their umpire, or elſe to forfeit a depoſit of 
five guineas, and, if cither ſhould fail in his part of the agree- 
ment, that he ſhould pay 107. to the other, excluſive of the 
depoſit ; the defendant to take poſſeſſion on a day ſpecified, 
The plaintiff averred, that, on the day, he was ready and wil- 
ling to deliver to the defendant, the ſaid premiſes, and ſuch 
goods. and fixtures as ſhould appear to be the property of the 
plaintiff, at ſuch appraiſement as in the faid agreement mentioned, 
yet the defendant did not then, nor at any other time, accept 
and take of the plaintiff, the ſaid premiſes, but wholly refuſed 
ſo to do, by reaſon whereof he became liable to pay the ſaid ſum 
of 10 J. excluſive of the depoſit. Special Demurrer ; for that it 
does not appear ; 1. That the plaintiff had any intereſt in the ſaid 
Premiſes, at the time of making the agreement ; nor, 2, That he 
ever requeſted the defendant to take the faid premiſes, and ſuch of 
the ſaid goods, &c ; nor, 3. That the faid goods and fixtures were 
ever appraiſed in any manner whatſoever. 

In ſupport of the declaration, it was faid, that, when a party 
declares on a demiſe, there is no occaſion to ſhew an intereſt; 
if the defendant means to call hat in queſtion, he ought to plead 
nil habuit in tenementis, and then the plaintiff muſt ſhew a title, 
in his replication, Beſides, in this caſe, it was not neceſſary 


the appraiſement, it was enough to aver, that he was ready and 
willing. He could not have an actual appraiſement without the 
concurrence of the defendant ; for, from the nature of the con- 
tract, one appraiſer muſt have been named by each. 1 

Wood for the plaintiff ;—Runnington for the defendant. i 

BULLER, Juſtice, —This is not like a demiſe by deed. Here 
the plaintiff was to deliver poſſeſſion, and therefore he ought to 


have ſhewn that he had a right ſo to do. With regard to the 
| appraiſcment, 
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appraiſement, if each was to appoint one, he ſhould have ſhewn 39 . 
that he had appointed one. 


Ward had leave to amend, on payment of coſts. 54 
againſ} 
ROBINSON. 
; The KING againſt * INHABITANTS of 
CoRHAMPTON. OW} e 
| roth Feb. 


HE court of . Seflions for the county of Surry, N _ 
confirmed an order of two juſtices for removing the wife rate dk 
and children of one Richard Goodrf, from the pariſh of Croydon, eee, ee 


po und, - and 


to the pariſh of Cor bampton, ſu bject to the opinion of this court, the pauper's 


name is in- 


on the following facts: | ſerted in the 


Rickerd Gad f ens ctigitatly fetalod't . In 1 — 3 


he came to Croydon, and there rented a houſe at 47. 10s. per rent, though 


nothing 15 


annum. On the 1oth of June, 1773, the overſeers of the poor written 


Te CN ON Woo IR 


1 1 | 1 yy. ſt his 
of Croydon made a rate of 2s. in the pound in this form, vis. _ 3 
oo | 5 5 rt: column of 
3 3 0 Sum aſſeſſed, 
IE — — — — this is a ſuffici- 
r ent rating for 
Rent. Occupiers' names. Sums aſſeſſed, the purpoſe 
ET gt ores LEE 521 fp 2 54 of gaining a 
| | 4 . 1 | | _ ſettlement. 
| £10. Bas - -: 5 41. 
4 | 2, C. | Richard Goodiſt. 
hat Drs | 


On the 22d of June, one of the el Foe demanded of Goodiff 
8s. for the rate, declaring he was aſſeſſed in that ſum for the 
relief of the poor. Goodiff objected, alledging he was not a 
pariſhioner. The overſeer opened the rate-book and ſhewed 
him his name therein, and threatened to diſtrain for the 8s. if 
he did not pay it. Goodiff, on this, paid the money directly. 
_ In the afternoon of the ſame day the overſeer returned, with the 
= veſtry clerk, and offered to return the money, ſaying he had 
80 taken it by miſtake. Goodiſ refuſed to receive it. The overſeer 
however left it, and went away, on which Good threw the 
money after him. 

It was admitted that Q. C. meant Qyere Certificate. 
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e 2uf 
The King 
; againſt 


Cox KAM r- 


TON. 


Monday. 
12th Feb. 


Payment of 
thedebt, toan 
agent em- 
ployed to ſue 
the defendant 
by the plain- 
tiff's attorney, 
is not pay- 
ment to the 


plaintiff, _—_ payment to the attorney himſelf is, 


CASES. IN HILARY TERM. 
* in ſupport of the order, faid, he admitted, that, 


in all the caſes where the queſtion had turned upon the way in 
which the perſon meant to be rated was deſcribed, the court had 


inclined to a favourable conſtruction, but that, here, there was 


no rating. There was no ſum put againſt Goadif's name. The 
pariſh knew he occupied the houſe, but they never intended to 


rate him. The miſtake of the overſeer, (and corrected ſo ſoon,) 


in ſuppoſing him rated when he was not, could not be binding 
on the pariſh. He cited Rex v. Warblington (a). 


K18sy, Serjeant, and Palmer, on the other ſide, inſiſted, that 
the omiſſion of a particular ſum in the column of . Sums aſſe fed” 
was ſupplied by the ſtyle of the rate, being a rate of 25. in 


the pound, coupled with the entry of 4. oppoſite to Goodif's name, 


in the column of Rent. The caſe of Rex v. Warblington was very 


different in its circumſtances from this, and went On | fraud 
committed by the pauper. 1 


Lord MansF1ELD (ſtopping Palmer) -The caſe cited does 


not apply. The payment, there, was not till a year after it ſhould 


have been made, and the overſcer was induced to receive it by 2 
miſrepreſentation. There is no queſtion here. The title of the 
rate is Two Shillings in the pound,” and, in the column of 


Rent, Goodiff's rent is 47. This fixes his proportion of the rate. 


For what purpoſe was his name inſerted, if not to rate him? Then, 

has he paid ? Ves; and againſt his will; and the overſeer ſhall 

not have it in his power to ſay, upon reconſidering the matter, 

< I have thought better of it, and you ſhall not gain a ſettle- 
< ment. . ä 


Borh As Uther quaſhed. 


(a) T. 14 Gee. 3. Burr. Settl. Ca. No. 245. 


YaTEs againſt FRECKLE'T ON. 


CTION on a note of hand. The plaintiff's attorney in 


town had ſent the note to Fox, an attorney at Coventry, 


where the defendant reſided, to preſent it for payment ; and, 
by the letter incloſing it, directed him, if payment ſhould be 
refuſed, to return it immediately to him; ; adding, that, in that 


event, 


8 


i 


1 
1 
1 
3 
IN 


February, this rule was enlarged, with the addition, that Fox, 


That, beſides, 
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erent, be would ſend down a writ to him, to arreſt; the defend- 1781. 
ant. Fox having accordingly preſented the note, and payment * 
being refuſed, he wrote to the attorney in town, to inform him 1 
of it, and a writ was ſent to him, upon, which he arreſted the * 
defendant, who gave bail to the ſheriff. Fox, afterwards, got, 

an aſſigument of the bail-bond, to the plaintiff, and, ſome time 

afterwards, the defendant paid the debt, and all the coſts then 

incurred, to Fox, who gave him a receipt. After this, the bail. 

were ſerved with proceſs and. notice of declarations on the bail- 

bond, Fox not having paid the money over to the plaintiff, or his 1 
attorney, and the attorney having employed another agent, but 
without giving any notice of the change to the defendant. The 


letter to Fox, accompanying the note, had not been he wn to 


the defendant, before he paid the money; but, when the proceſs 


on the bail-bond had been ſerved by the new agent, Fox pro- 


duced it to the defendant, to convince him that he, was dul 
authorized to receive the money. 

On Thhurſday, the 1ſt of February, Douglas obtained a 58 
for the plaintiff to ſhew cauſe why the proceedings on the bail- 
bond, ſubſequent to the payment of the debt and coſts by the 
defendant, ſhould not be ſet aſide with coſts ; ; and all further 
proceedings in the mean time ſtaid. On Saturday, the 1oth of 


on notice to be given him of the rule, ſhould anſwer the ſeveral 
matters in the afidavzts. 5 | 
It was then, and this day, urged, in ſapport of the rule, that 
payment to an agent is the ſame thing as payment to the original 
attorney; and that the plaintiff's attorney ought not to have 
changed his agent, without giving notice to the defendant. 
the letter here was to be conſidered as a ſpecial 
authority to receive the money, and, although it had not been 
ſhewn to the defendant before the payment, yet the plaintiff, who 
had thereby (through his attorney) veſted the power in Fox, 
ought not to be ſuffered to avail himſelf of that circuſttnce. 
Dunning for the plaintiff ;—Caldeeot for Fox. 
The court were clear, that an agent employed to ſue, is not 
therefore authorized to receive payment. They ſaid it had been 


formerly doubted whether payment to the attorney was payment. 


to the party, though it was now ſettled to be ſo[1]. That the 
letter, ſo far from importing an authority to receive the money, 
implied the reverſe, in caſe the note ſhould not be paid volun- 


[1] Vide Poavel v. Little, B. R. H. 20 Geo. 2. 1 Black. 8, 
e 
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tarily, becauſe, in that 6 lat, Fb Was to return 7% feli it had 


— been meant thar he ſhould alſo, in that cate; receive "the money, 
Verte the note would have been left in his Ecke. 


a a, 


| FazextarON | 


Fox baving made no exculpatory affidavit, an wütete rule 
was made, that, upon payment, by the defendant, of the debt 
and coſts, (rde coſts of this application excepted, ) to the plaintiff, 


all further ptoceedings ſhould be ſtaid; and that Fox ſhould 
pay the debt and coſts to the defendant, and alfo the plaintiff's 


coſts of this application to him, on or before the iſt of March, 


Monday, 
12th Feb. 


On a grant 
of a fee- farm 
rent, ** with- 
out any de- 
duction de- 
falcation or 
abatement for 
or in any re- 
ſpect whatſo- 
ever, the 
grantee is en- 


titled to re- 


ceive the full 
rent without 
deducting the 
land-tax.— 
Diſtreſs is not 
incident to a 
fee- farm rent 


zi ſuch, except 


the caſe is 
brought with- 
in the ſtatute 
of 4 Geo. 2. 


cap. 28. Y 5. 


otherwiſe : an A e er 5 fue againſt owl 05 


23.3” 


2 WE f 
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' CTION of replevin. The defendant BEET conuſance as 

the bailiff of one Wilkinſon, and then ſtates ;—That Eyre 

Ri Bretland were ſeiſed in fee of the locus i in quo, and that they 
by indenture, dated the z0th of April, 169 3. bargained and ſold, 
aliened, releaſed, and confirmed, the ſame, to Jordan Brad- 
bury, his heirs and aſſigns, in fee farm, for ever, yielding and 
paying, yearly, to Bretland, his heirs and aſſigns, for ever, by 
half yearly payments, at a place, and on the times mentioned, the 
yearly rent of 4 J. 1 7 . without any deduction, defalcation 
or abatement for or in any ręſpect whatſoever” ; That ſeiſin was 
delivered to him accordingly, and, by virtue af the ſaid premi- 
ſes, Jordan Bradbury became and was ſeiſed in fee of the /ocus in 
quo, and Bretland became and was ſeiſed in fee of the fee: farm 
rent of 41. 175. 6d. by the ſaid indenture of fegſment ſo reſerved 


and made payable to him, his heirs and aſſigns; Then deduces a 


title to the {aid fee-farm rent to Wilkinſon, and alledges, that 
24. 85. 9d. of the ſaid fee-farm rent for one half year, was in 
arrear, and that the goods were taken as a diſtreſs for the ſame. — 
Plea in bar, as to 2.5. 1 d. 4, part of the ſaid 2 J. $5. 9 d. that, 
by the land tax adt of 1778, 17s. 4d. was aſſeſſed on the /ocus 
in quo, that a like rate for the ſaid fee-farm rent would, by a 
juſt proportion, amount to the ſaid 25. 1 J. , wherefore the 


_. plaintiff, according to the form of the ſaid ſtatute [1], did abate, 


deduct, and keep in his hands, the ſaid 2 5. 1d. 4, and, as to the 
reſidue, he pleaded a tender and refuſal, prior to the time when 


Ii] Fide4W.& M. cap. 1. $6, Copied in all the ſubſequent Jand-tax acts. 
a e. 
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Ge. and, that, after the tender, and before the faid diſtreſs. was 1781. 
ſo made and taken as aforeſaid, no requeſt, or demand was made 3 
of the ſaid teſidue.— General Demurrer. | 8 

The queſtion. argued. by the counſel, upon this DE was, Waienr. 
whether, by virtue of the words, witbout any deduction, defal- | 
ve cation, or abatement. for or in any reſpect whatſoever,” the 
grantee of the rent was intitled to receive the whole, diſcharged 
of the land tax. Davenport argued for the plaintiff, andChambre 
for the defendant. 

For the plaintiff, Brewſter V. . (a), | od 2a caſe of 
Champernonv. Champernon, before the preſent Lord Chancellor (6), nt 
were cited. In the firſt, upon a covenant to pay a rent- charge, S - 
wit bout deduction of any taxes for the ſaid rent, it was held by | 
Lord Holt, and the whole court, that the rent was to be paid in 
full, without deducting the land-tax impoſed by 4 & 5 Will. 

& Mar. This caſe was Rated to be in point, and one of the rea- 
ſons given by Lord Holt for his opinion in that caſe ſeemed, it 
was (aid, @ fortiori, applicable to the preſent; for the. rent, 
| there, was granted in 1649, and, although the preſent form of 
the land-tax, and which was eſtabliſhed before the queſtion 
aroſe, had not then been introduced, yet, (becauſes taxes of that 
nature, via. the monthly aſſeſſments, had obtained before that 
time, and there was, in the acts of the Commonwealth, the ſame 
clauſe as in the then and preſent land- tax acts, for the tenants 
to deduct the tax out of their rent [2 ],) he thought that the 
words of exemption muſt have been meant to comprehend ſuch 
taxes if impoſed in future, and to exempt the grantee from the 
burthen of them. As to the preſent caſe, the land- tax had been 
eſtabliſhed in its preſent form juſt the year before the date of 
the deed on which the queſtion ariſes, and, therefore, muſt 
have been in the contemplation of the parties. In Champernon 
v. Champernon, the queſtion was upon the conſtruction of a 
power to make jointures free from taxes, and the Lord Chancel- 
lor held, that the land-tax was particularly within the words of 
the power, as being the only tax to which land is abſolutely 
liable. 

Chambre inſiſted, that neither of thoſe two caſes applied, be- 

cauſe, in both, the word * faxes” was expreſſly uſed. So, in 


1214 V. & M. cap. 1. F 13. Copied in | ferred to in the plea (wiz. 5 6.) was in the 
the ſubſequent acts. N If the clauſe re- | acts of the Commonwealth. 


(a) B. R. H. 9 V. 3. 114. Raym. 317. | ( 
. 7. (5) 1780. 
8 Salk, 198. Carth, 438. 4 


3 : Hep weed 
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1781. Hofwned v. "Barefoot, "where" the tenant was alſo held liable to 

i theland-tax, the words were ſtill ſtronger, . And all ſums that 

RAR. now are or ſhall be afe ſed or taxed for and in reſpect of the 

Wi 46 « premiſes, for chimney money, churchand poor, or otherw 60)“ 

e He ſaid, the queſtion was, whether the defendant was entitled 

to the exemption, notwithſtanding the clauſe in the land- tax 

acts, by which, landlords, owners, and proprietors of lands, 

are authorized to abate and deduct a proportionable part, out of 

every fee farm rent or other annval rent payable out of their 

lands, of the rate taxed or affeſſed on them (b). To entitle him 

to ſuch exemption, the words taxes or aſſeſſments ought to have 

been uſed. The ſtatute provides, by another clauſe, * That 

* nothing therein contained ſhall be conſtrued to alter, change, 

« determine, or make void; any contracts, covenants, or agree- 

% ments whatſoever, between landlord and tenant, or any other 

e perſons, touching the payment of taxes and'aſſe ſments S 

ä hut neither could a caſe where nothing is ſaid about zaxes or 

aſſe ments, be brought within that clauſe. The general ex- 

preſſions in the deed ought not to be extended to e s 
impoſitions. They were a fort of words of courſe, and, 

truth, meant nothing more than was comprehended in the re- 

fervation itſelf. With regard to the argument drawn from the 

time when the deed was made, it was to be conſidered, that the 

land-tax was then only occaſional, and, therefore, it was not 

to be preſumed that the parties foreſaw the nee renewal of 

it, or had it at all in contemplation. | | 

 BuLLER, Jrftzce, aſked, if this did not, on the pleadings, 

appear to be that fort of rent for which there was no remedy by 

diſtreſs at common law, for he-conceived, that, fince the ſtatute 

of Qura Emptores, a rent granted in fee could not be diſtrained 

ſor, without an exprefs RAS making it a rent- charge ; and he 

ö denied Darenport s anſwer to this, viz. that fee-farm rents were 

# 8 charges; ; obſerving, that, by the definitions in all the 

| books, the appellation of fee farm only reſpected the pro- 

portion between the amount of the rent and the value of the 

land [3]. If this rent was a rent- ſec k, he ſaid the diſtreſs could 


not 
ce ligatur niſi que in ipſa chants centinentur 
W { fdelitate, que omnibus tenuris incum- 
bet. Speli. Gl:f. 22 1. al. 1. Cheſcun fee- 
ſertiam, vel ad minus, quartam fartem Oi | farm rep. leverage value del terre, qui 
.wialeriss Tenens hujuſmodi ad nulla jerviiia | ** 9 le cauſe n'aura ent releiſe . Brocke Abr. 


T itt 


(a) B. R. J. 8 Am. 11 Med. 23. (c) 4 Geo. 3. cap. 2, 5 32. FE && IT. 
46) 4 N. & M. cat. 1. 6, cap. 1. 5 34. 


4 


] Feodi Firma appeliatur, cum quis ex 
Ac no wel con, ene aiterius prædia tenuerit ſibi 
et bæredibus ſuis, reddendo vel di midi am wel 
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not be ſupported but on the authority of 4 Geo. 2. cap. 28. H 5. 1781. 
and the avowry had not ſtated, (according to that ſtatute,) that 
the rent had been duly anſwered or paid for the ſpace of three 


years, within the ſpace of 20 years before the firſt day of the Wale 


ſefſion of parliament when the ſtatute paſſed. 

Davenport, then ſaid, he was inclined to think the nb 5 to 
diſtrain was admitted by the plea. 

On the principal point, Lord MAN SFIE Ip ſaid, with regard to 
Chambre's obſervations on the caſes, that, in none of them, was 
there any mention of a ſubſequent land-tax. There could be 
no words ſtronger than thoſe in the preſent caſe; and it would 


not have been clearer if the deed had run, without any deduttion, 
* defalcation, or abatement, for taxes.” He ſaid, he thought 


there were caſes in the equity books on this point, and defired . - 


the cauſe to ſtand over till this day, that they might be looked 
into. | 


1. The court now, on the principal point, declared their 
opinion, that the rent ſhould be paid without any deduction for 
the /and-tax; and founded themſelves on the authority of the 


HT. 


| Caſes cited from Lord Raymond, *Salkeld, Carthew, and 11 Med. . ae, Har 2 
2. As to the other point ; they were of opinion againſt the de E. foam . 


fendant, for that the rent was, in its nature, a rent- ſeck, and 


Title Rel: ife, 201, WY 558. Cites 45 Ed. $i | 
15. and Old Tenures. relative, in the ſecond ſentence, is placed be- 
Blackſtone, (Comm. wol 2. p. 43. ) fays | fore the noun ſubſtantive, viz, “ the rent,” 

ce A fee-farm rent is à rent-charge in fee, | to which it refers, and, therefore the ſentence 
iſſuing out of an eſtate in fee, of at leaſt | ought to be underſtood as diſtinct and inde- 


KC 


ene fourth of the value of the land | pendent of the preceding one, and as if it 


<< at the time of its reſervation.” And he | had run thus; the rent (i. e. a rent certain 
cites Co. Litil. 143; which does, at firſt, | * reſerved to a man and his heirs, which is 


ſeem to authorize his deſinition; for the | ** what Littleton is ſpeaking of,) if it be to the 


words of Lord Coke are, It (i. e. a rent re- © whole value, is called a fee-farm.” If this is 
„ ſerved by deed, with a clauſe of diſtreſs) | the true conſtruction, the inference is, that the 
eis called a rent-charge, becauſe the land, for | deſcription of fee-farm, taken by itſelf, does 
payment thereof, is charged with a diſtreſs; | not imply a power of diſtreſs ; which ſeems 
and then, he goes on, immediately, to ſay, | to have been what Mr. Juſtice Buller hinted 
« If it be to the whole value of the land, or | at, But a rent in fee, of the proportion re- 
to the fourth part of the value, then the | quired, would not ceaſe to be a fee-farm rent, 

rent ĩs called a fee · farm.“ Blacktone, pro- becauſe a power of diſtreſs was ſuper- added. 

bably, according to the moſt natural and ob- A fze-farm rent may either be a rent- ſeck or 
vious conſtruction, underſtood the pronoun a rent- charge, and, (till the ſtatute of guia emp- 
t in the ſecond ſentence, to relate to the tores,) might have been a rent- ſervice. But 


ſame thing as in the former ſentence, vie. to | then, in pleading, in order to juſtify in reple- 


rent-charge. But it ſhould ſeem, on confider- | vin, 1t would be neceſſary, not only to ſhew 
ing the authorities above referred to, (though that the rent was a fee-farm rent, but alſo to 
they do not expreſſly exclude the idea of di- call it a rext-charge, or to ſtate that a power 


ſtreſs,) together with the text of Littleton, of diſtreſs was annexed to it. This, proba- 
that, by an inverſion of language not un- , bly, could not have been done here, becauſe, 
common even now, but frequently preferred, | in fact, no ſuch power was given by the deed. 


2 ; the 
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| Gon affectation, in Lord Cołe's time, the 3 f . . 
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1781. the party could not diſtrain but under the ſtatute, and, there- 


fore, in his avowry he ought to have brought his caſe within it. 
Brappury 


10 But, as the merits were in the defendant's favour, it was 

againſt | „ / | N | 

Wzrcnur, agreed, that the demurrer ſhould be allowed, without coſts on 
either fide. 


The End of HILARV Term 21 Gzoxcs III. 
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_ ARGUED and DETERMINED 
IN THR 
Court of KING's BENCH, 
” T% 
Eaſter Term, 
In the Twenty- firſt Year of the Reign of GrORGE III. 
5 P EARSON | againſt T5 AMPION., | Wedneſday, 
2d May. 


UNNING was to have ihewn cauſe againſt a rule for a An apparitor 


5 . . : cannot ſue in 
prohibition to the eccleſiaſtical court in a ſuit by an ap- the fpiritual 


paritor for his fees, but he mentioned that he found it had been fo. OY 
decided that a proctor or regiſter cannot maintain ſuch a ſuit, 
and for this cited Pollard v Gerrard (a) [1]; and, as this caſe 


| ſeemed to be within the ſame reaſon, he withdrew his oppoſition 
to the rule. | 


fees. 


The rule made abſolute, 


[1] Vide alſo Tohnſon v. Lee, 5 Mod. 258, 


Aa) B. R. M. 13 V. z. Ld. Raym. 703. 


The 


Saturday, 


5th May. 


If a man who 


is inſolvent 
has conveyed 
his eſtate to 
truſtees for 
the payment 
of his debts, 
and after- 
wards, before 
the truſt 15 
performed, 
gets fraudu- 
lently i into 
poſſeſſion, a 
reſidence of 
40 days will 
not gain a 
ſettlement. 
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The KING Goainft the Innavirants of St. 
 Micuasrr's, in BAH. 


1 % H E court of Quarter Seſſions for the Eds of . | 


confirmed an order of two Juſtices for the removal of 


Jobn Freeman from Walcott to St. Michael's in Bath, and ſtated; 


That the pauper being entitled to two freehold houſes in Wal- 


cott, one of the value of 28 J. a year, the other of 261. a year, in 
1778 conveyed them, by leaſe and releaſe, to truſtees, in truſt, to 


be ſold, and the money ariſing from the ſale to be paid, firſt in 
diſcharge of two mortgages due thereon amounting to 5000. 
afterwards to his other creditors rateably, and the ſurplus, if 
any, to him, his executors, adminiſtrators, and aſſigns; That 
the houſes were both let to other perſons at the time of the con- 


veyance, and the pauper then reſided in a public houſe in the 


pariſh of St. Michael, at the rent of gol. fer annum, which he 
had occupied ſeveral years, till he failed; That, afterwards, one 
of the houſes becoming void, the truſtees, having the poſſeſſion 
and the key thereof, employed one Betty Farrant, then a lodger 
in the pauper's houſe, to clean the ſaid vacant houſe, and paid 


her 35s. for ſo doing, and delivered her the key for that purpoſe, | 


which having done, ſhe placed the key in the bar of the public 
houſe, among ſome other things of her own which ſhe kept 
there, intending afterwards to re-deliver it to the truſtees, but 
that the pauper's wife took it from thence, and took poſſeſſion 
of the vacant houſe, and, with her huſband, had continued there 
ever ſince to the time of the removal, being, in the whole, one 
year and three quarters; That one of the truſtees, ſeeing her 
carrying her goods thither, gave her notice that ſhe was doing 
wrong, not having the conſent of either the truſtees or creditors, 

to which ſhe replicd, ti I am going to my own eſtate, for I and 
the children can't lie in the ſtreet ;” That the premiſes had 
not yet been ſold by the truſtees; That the value thereof was 

about 650/. at preſent, but at the time of the conveyance was 


ſomething more; That the debts owing by the pauper, for 


which ſuch truſt deed was executed, including the two mortga- 


ges, were 881/, and upwards; That it did not appear on that 


3 deed 
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deed how the annual rents were to be diſpoſed of till the 5 
ſhould be mad | 
_  Dunnimg ow het in wpport of the removal, contend- 
4 that the pauper had no property in Walcott by which he 
could gain a ſettlement, for that the conveyance diveſted the 
whole of his intereſt for the benefit of the creditors, the debts 
being more than the value. They likened this to the caſes of 
perſons entitled to adminiſtration or dower, who refide without 
adminiſtration being granted, or dower aſſigned, and cited Rex 
v. Widworthy (6), and Rex v. Painſwick (c), to ſhew that ſuch 
perſons do not gain a ſettlement. It muſt, they ſaid, be in- 
tended, that the truſtees were to have the immediate profits, 
as they had the poſſeſſion. That the caſe of Rex v. Natland (d), 
which would perhaps be relied on by the counſel on the other 
| fide, was only an opinion of GouLD, Fuftice, on the circuit, and 
was not argued on the merits, in this court. If they were to admit 
that the pauper had a right to have reſided till the ſale, yet they i in- 


ſiſted, that he could not have gained a ſettlement under the cir- 


6 o 


178 
0 * | 
The KING 
againſt 
St. Macaarl's 


cumſtances which had happened, becauſe the poſſeſſion was 


acquired by wrong. 


Gould and Morris argued againſt the orders, that the truſtees 
had no beneficial, and the creditors no legal, intereſt. The be- 


neficial intereſt remained in the grantor till the ſale, and there 


was no donbt but that a ſettlement might be acquired by an 


equitable eſtate. If this caſe differed from that of a mortgagor 
in poſſeſſion, it was ſtronger in favour of the ſettlement, be- 
cauſe a mortgagee has both the legal and a beneficial intereſt. 
This did not reſemble the caſe of Rex v. Widworthy, ' becauſe, 
till adminiſtration, nobody has a right where there are ſeveral 
next of kin. A ſole next of kin would gain a ſettlement before 
adminiſtration. 

not be denied, that there were many things that might bar 
the dower, and prevent an aſſignment from being ever made. 
AsToN, Fuftice, was diflatisfied with the deciſion in that caſe. 


In Rex v. Parinſwick, it was argued, and could. 


Here, the pauper, at apy time, might have prevented the ſale, by 


tendering the money. The truſtees could not have maintained 


an ejectment againſt him till after the ſale, and by joining with 
the vendee. Theſe were private tranſactions, which the pariſh 
had no right to pry into, and the court would not, in a ſettle- 


(3) T. 10 CI Geo. 2. Burr. Setl. Caſes | 


No. 243. 
No. 34- 


(c) 7. 14 Geo. 3+ Burr. —— Caſes | No. 247. 
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(4) M. 15 Ces. 3. Burr, Settl. Caſes 
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ment caſe, enter into the amount of a man 's debts; nor enquire 


whether there would, or would not, be a ſurplus. They alſo 


relied on Rex v. Natland, and mentioned a caſe of a deviſe to 
truſtees to ſell, where the teſtator's children continued to reſide, 


and gained a ſettlement ; and ſaid it muſt have been the ſame, if 


the deviſe had been to {ell to pay debts... 1 ö 
Lord MANs FIELD If the eſtate on which a pauper reſides 
is ſubſtantially his property, that is ſufficient, whatever forms of 
conveyance there may be; and, therefore, a mortgagor in poſleftion 
gains a ſettlement, becauſe the mortgagee, notwithſtanding the 
form, has but a chattel, and the mortgage is only a ſecurity. It 
is an affront to common ſenſe to ſay the mortgagor is not the 
real owner. But here, what intereſt had the pauper in this 
eſtate ? He made an immediate conveyance to truſtees, not a 
mortgage, to ſell and pay off two mortgages. and other debts, 
and when this conveyance was made, it was ſo doubtful whether 
there would be any ſurplus, that the deed ſays that he ſhall have 
the ſurplus, F any. He had only a chance of a reſidue, and 
had not a right to continue a moment in poſſeſſion. . A mortga- 
gor has a right to the poſſeſſion till the mortgagee brings an 


ejectment. After the mortgagee has got into poſſeſſion be might 


gain a ſettlement. There is ſtill another, and a ſtronger ground, 
in this caſe, for the poſſeſſion was gained by fraud. 
WII TES and ASHnuRsT, Juſtices, of the ſame opinion. 
BuLLER Juſtice, -I am of the ſame opinion. To make this 
reſemble the caſe of a mortgagor, an inſtance muſt be ſhewn in 
which the mortgagee had been in PEO, and had loſt it again 


by fraud. 


Saturday 
5th May. 


An original 
order of 
baſtardy may 
be made at 
the Quarter 
Seſſions. 


Both the tin SEW} 


The KING againſt Greaves. 


N original order of baſtardy was made at the Nottingham- 
ſhire Seſſions (Eaſter 1780), which having been removed 


| into this court, and a rule granted to ſhew cauſe why it ſhould 


not be quaſhed, the court deſired the counſel againſt the order 
to begin. 


Baldwin ſtated _ principal objection 10 be, that the Seffions. 
have no original juriſdiction in making orders of baſtardy, and 


mentioned 


\ 
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mentioned Dr. Burn's opinion and reaſoning on that point 0. 
and Wood's or Pridgeon's Caſe in Bulſtrode f. 5 3 
- Howorth, in ſupport of the order, ſaid, there were four or 
tive caſes which had decided that the ſtatute of Car.1. (s), gives 
the Seſſions an original juriſdiction. 


- BULLER, Fuftice, read, from Bott (%), Slater's Caſe (i), and 


aha court were clearly of opinion that the Seſſions have an n original 
organ [2]: * 


The order confirmed. 


[2] Vide Rex v. Che. N. 8 Geo. 1. 1 =" that oround, but, on the contrary, the 


475, where an original order made at ſeſſions authority to make ſuch an order was admit- 


Was confirmed. It was not objected to on ted. 


(e) Frs F be, 13th Ed. vol. i. 5. 195. | (2) 3 Car 1. 4. 4. 
« AF) 13 Car. 1. 2 Bulſtr. 355: S. C. Cro. | (4) Bott 2 Ed. p. 119. 
Car, 341, 350. 5 | (i) E. 13 Car. 1. Cro. Car. 470. 


Peacock again? RroDEs and another. 


| an an action upon an inland bill of exchange, which was 
tried before WiLLEs, Juſtice, at the laſt ſpring Aſſizes for 
Yorkſhire, a verdict, by conſent, was found for the plaintiff, 
ſubject to the opinion of the court on a ſpecial caſe, ſtating the 


following facts. The bill was drawn at Halifax, on the gth' 


of Auguſt, 1780, by the defendants, upon Smith, Payne, & 
Smith, payable to William Ingham, or order, 31 days after date, 

for value received. It was indorſed by William Ingham, and 
was preſented by the plaintiff for acceptance and payment, but 
both were refuſed, of which due notice was given by the plain- 
tiff to the. defendants, and the money demanded of the defend- 
ants. The plaintiff, who was a mercer at Scarborough, received 


the bill from a man not known, who called himſelf William 
Brown, and, by that name, indorſed the bill to the plaintiff, of 


whom he bought cloth, and other articles in the way of the plain- 
tiff's trade as a mercer, in his ſhop at Scarborough, and paid him 
that bill, the value whereof the plaintiff gave to the buyer in 
cloth and other articles, and caſh, and ſmall bills. The 
plaintiff did not know the defendants, but had before, in his 
ſhop, received bills drawn by them, which were duly paid. 
William Ingham, to whom the bill was payable, indorſed it; 


Toy 
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A bill of ex- 
change with a 
blank indorſe- 
ment, being 
ſtolen and ne- 
gotiated, an 
innocent in- 
doriee ſhall 
recover upon 
it againſt the 
drawer, 
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fab Dalieny received. it from him, and indorſed it 3 bb 
diſder received it from Fabn Daltry ; and it Was ſtolen from 


Foſeph Fiſber, at York, (without any indorſement or transfer 


thereof by him,) along with other bills in his pocket- book, 
whereof his pocket was picked, before the plaintiff took it in 
payment as aforeſaid. The Pi Aken as ee of 
Ingham.” avs 

Wood for the vlaintif, argued, that * bin was: ah by 
Peacock, in the ordinary courſe of buſineſs, and there was no 
pretence that he had notice that it had been obtained unfairly. 
If he had, he admitted that he could not recover. A bill in- 


dorſed by the payee, is to be conſidered to all intents as caſh, 


unleſs he chuſes to reſtrain its currency, which he may do by a 
ſpecial indorſement, as—** Pay the contents to William Fiſber (t).“ 


The very object in view, in making negotiable ſecurities, is, 


Pant. 


that they may ſerve the purpoſes of caſh. The caſe of Miller 
v. Race (I), although the queſtion there aroſe upon a bank-note, 
eſtabliſhes the principle juſt ſtated. If this bill had not been 
ſtolen, but loſt, the owner might have maintained rover againſt 


the finder, but ſtill the Sn fide holder would have been entitled 


to recover upon it. This was determined, with reſpect to a note 


upon a banker payable to A. or bearer, in the caſe of Grant 
v. Vaughan (m). Here, the bill was indorſed blank, but that was 
the ſame thing in effect, as if it had been made payable to bearer. 
A blank indorſement is an indorſement to all the world; to any body 


who ſhall happen to be the bearer. There was a caſe of Francis 


v. Mott, directly in point to the preſent, tried before Lord 
MANSFIELD, two or three years ago. There, a bill with blank 
indorſements had been picked out of the holder's pocket, at 


Mancheſter races. Being offered in payment to a houſe at Man- 


cheſter, who did not know the perſons whoſe names appeared 
upon it, they ſent to enquire about their credit, and finding 


them reſponſible, gave a valuable conſideration for it, and ſent 


it to their correſpondent at London. He carried it to the drawee 
for acceptance, who detained it, and ſaid it was ſtolen; upon 


which, the houſe at Manchefter brought an action againſt the 


drawer. The Attorney General was for the defendant and Mr. 
Dunning for the plaintiff. The Attorney General attempted to 
ſhew, that the defendants knew the bill had been unfairly ob- 


(4) Vide infra, Ancher \ v. The Bank of En- | (1) B. R. H. 31 Geo. 2. 1 Barr. 45 2. 
| (en) B. R. J. 4 Geo. 3. 3 Burr. 15 16. 
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tained, 
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tained, and, having failed i in that proof, he gave up the cauſe, 
and the plaintiff recovered. The argument on the part of the 


preſent defendants, would extend to all caſes of fraud and impo- 


fition, as well as theft, and would ſtop the currency of bills of 


exchange, becauſe it would render it neceſſary for every indorſee 
to inſiſt upon proof of all the circumſtances, and the manner in 
which the bill came to the indorſor. As the negligence, in this 


caſe, was on the part of the perſon who loſt the bill, the loſs 


ought to fall upon him ; not upon the plaintiff. 

Fearnly, for the defendants. —The caſes on this ſubject are all 
modern, but all of them eſtabliſh a diſtin&ion between bank 
notes, or banker's caſh notes payable to bearer, and indorſe- 
able bills or notes. The two firſt forts only are conſidered as 
caſh, No caſe that I have found is exactly in point to that 
before the court. In Price v. Neale (n), which was the caſe 
of a forged -bill, that had been accepted, and paid to the de- 
fendant in the courſe of trade, your Lordſhip held, that the 
acceptor, having. given credit to it by his acceptance, ſhould not 
recover back what he had paid to a bond fide holder; but, in the 
preſent caſe, there was no acceptance. Walmſley v. Child (o), 
before Lord HARDPWIcCk T, was upon caſh notes payable to 


bearer. Lord HoLT makes the diſtinction between bills and 


caſh notes, in Taſſel & Lee v. Lewis (p). So, in Hoages v. 
Steward, bills payable to bearer, and bills payable to order, are 
diſtinguiſhed (2). Every indorſement of a bill of exchange is 


conſidered as a new bill. This was laid down by your Lordſhip 


in Heylin v. Adamſon (r) ; and, in Miller v. Race, a bill is conſi- 
dered as being only a ſecurity or document for a debt. The caſe 


of The Executors of Devallar v. Herring (s), ſeems exactly in point 


for the defendants. It is there laid down, that, if the indorſee of 
a promiſſory note loſe it, and the finder pay it away in the courſe 


of trade, the indorſee may maintain Zrover againſt the perſon to 


whom it has been ſo paid. The arguments from inconvenience 
are in favour of the defendants. No man is obliged to take a 
bill of exchange in payment. A trader ſhould not, in pru- 
dence, take a bill, unleſs he know the perſon from whom he 


receives it. But, if the law were as contended for on the part of --- 


the plaintiff, the temptations to theft would be increaſed. 


(2) B. R M. 3 6. 1 Burr. „ | 4r} &, Ke i. 423 Os 2. 2 Burr. 669 
fo) Canc. 11 Dec, 1749. 1 Yes. 341. & 074. = 
II. Raym. 743. ) Scacc. 7. 9 C. 1. 9 Mod. 44, 47. 


(9) B. R. 3 W. & M. I Salâ. 125, | 
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N . | | Wedneſday, 


On a plea of 
| coverture, 

* 1 and verdict 

| for the de- 
fendant, the 
buſodand can- 


cution for the 
coſts, without 
a /cire facias. 


not have exe- 


CASES IN EAST ER TERM 
l MANSF1ELD told Hood. hs hot not reply, ard deli- 


vered the opinion of the court as follows. 


Lord MANSTIEILD EI am glad this queſtion was Rey not for 


any difficulty there is in the caſe, but becauſe it is important that 


general commercial points ſhould be publickly decided. The hol- 


der of a bill of exchange, or promiſſory note, is not to be conſi- 


dered in the light of an aſſignee of the payee. An aſſignee muſt 
take the thing aſſigned, ſubject to all the equity to which the ori- 
ginal party was ſubject. If this rule applied to bills and promiſſory 
notes, it would ſtop their currency. The law. is ſettled, that a 
holder, coming fairly by a bill or note, has nothing to do with 
the tranſaction between the original parties, unleſs, perhaps, in 


the ſingle caſe, (which is a hard one, but has been determined,) 


of a note for money won at play (). I ſee no difference be- 
tween a note indorſed blank, and one payable to bearer. They 
both go by delivery, and poſſeſſion proves property in both caſes. 
The queſtion of mala fides was for the conſideration of the jury. 
The circumſtances, that the buyer and alfo the drawers were 


_ ſtrangers to the plaintiff, and that he took the bill for goods on 
which he had a profit, were grounds of ſuſpicion, very fit for 
their conſideration. But they have conſidered them, and have 


found it was received in the courſe of trade, and, therefore, the 
caſe is clear, and within the principle of all thoſe Mr. Wood has 
cited, from that of Miller v. Race, dOWawards.;. to that de- 


termined by me at zii prius. 


Ihe Paſtea to be delivered to the mit. 


() Vide infra, Lowe v. Waller. T. 21 Geo. z. 


 WorTLEyY againſt RA VN ER. 


() N a plea of coverture, in an action of debt upon a judg- 
ment, a verdict was found for the defendant, and a writ 
of eri facias ſued out for the coſts, commanding the ſheriff to 


levy and pay them to the defendant, and her huſband. A rule 


was granted to ſhew canſe, why the writ, and proceedings 
thereon, ſhould not be ſet aſide for irregularity, it being a max- 
im, that a perſon, not a party to the record, cannot be benefited, 
nor charged by the proceſs, without a tire facias. 


Cauſe was this day ſhewn ; but the court was clearly of opi- 
nion, that the proceedings were irregular. 


ASHHURST, 
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(1) Vide Peuoyer v. Brace. T. g Will. 3. 1 Ld. Raym. 244. 


AxchzR and others againſt the Governor and Company 
of the BANK of EN 


AN Do 


NE Captain Dabl, a Dane, and reſident in 8 

being indebted to the houſe of Claus Heide & Co. 
* applied to one Meftue, to procure him a bill, in ee 
to diſcharge the debt. 
the plaintiffs at CHriſtiana, on Claus Heide & Co, with whom 
they had a correſpondence; which bill was as follows“ Chri/- 
© tiana, 17th Fanuary, 1778. Two months after ſight, pleaſe 
to pay this, our / bill of exchange, to Mr. Jens Myſtue, 
or order, one hundred and twenty pounds ſterling, value in 
account, and place it to account, as per advice from Karen, 
widow of Chriſtiana Ancher, & ſons—To Meffieurs Claus 
Heide & Co. of Lonpon.”—On this bill was written, by 
Mzjtue, an indorſement, in the Daniſh language, of this im- 
port :—** The within muſt be credited to Captain Morten 
« Larſen Dabl, value in account. Chriftiana, 17th Fanuary, 


c 
cc 


4 


A 


46 


51778, Jens Maſtue . — And it was remitted to Claus Heide 


& Co. in the following letter: —“ Agreeable to the deſire of 


Captain Morten Larſon Dahl of Arendall, J have incloſed, 
e for his account, ſent you Karen Ancher & fons' bill, on 
yourſelves, for 120 J. which you will, on receipt, be pleaſed 
to credit his account with, and adviſe him of the ſame“.— 
The bill was received by Claus Heide & Co. and accepted, and 
they gave notice to the plaintiffs, and to Dahl, that they had 
received it, and placed it to his account. Afterwards, a forged 
indorſement, in Engliſb, was written upon it, as follows: —“ For 


* me to pay Mr. Detleꝶ D. GTO or order. Morten L. Dabl.”'— 


4.6 


«Cc 


Mzftue accordingly obtained a bill from 
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ASHHuRST, Fuſtice, ſaid, the wife might have had proceſs 
in her own name, becauſe, the plaintiff having declared againſt 
her as ſole, he was concluded from denying it. 


The Attorney General for the ene ee for the de- 
fendant. 
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1781. 
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againſt 
Rarnes. 


Thurſday, 
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A bill of ex- 


| 1 being 


drawn by 4, 
on B, payable 
to Cor order, 
and indorſed 
by C in thete 
words, — - 
© The with- 
in mult becre- 
dited to D 
value in ac- 
count,” —D 
being indebt- 
ed to B, and 
the bill being 
ſent to B, 
and accepted 
by him, and 
he having g1- 
ven D notice 
that he had 
received it 
and placed it 
to D's ac»: . 
count, this is 
ſuch a ſpecial 
indorſement 
as reitrains 
the negotia- 
bility of the 
biul.—And 
if, afterwards, 
a forged 1n- 
dorſement 
purporting to 
be by D to 
pay to £, or 
order, is writ- 
ten upon it, 
and the bill 
is diſcounted, 
the perſon 
diſcounting 


it ſhall ſtand to the loſs.— And if an agent of 4 (B having become inſolvent) pay the moeny for 4, and 
take up the bill, 4 may recover back the money paid by his agent to the perton wio diſcoduted it, in an 
action for money had and received, | 

Miller 


3 
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RENTS Mather, who was a clerk in the houſe of the 3 carried 
pe - the bill, thus indorſed, but which never had been in the hands 
*Exciaxy. of Dabl, to the Bank, and indorſed it with his own name, upon 
35 which it was diſcounted, in the ordinary courſe of buſineſs. 
When the day of payment came, the acceptors having. become 
inſolvent, and Muller having abſconded, the bill was proteſted; 
and one Fulgberg, as a friend or agent for the plaintiffs, came 
to the Bank, and paid it for their honour as the drawers; but, 
the forgery having been diſcovered, this action for money had and 
received was brought againſt the Bank, on the ground that the 
bill was not negotiable, on account of the ſpecial CORO, 
and. that it had, therefore, been diſcounted by the Bank, 
2 their own wrong, and the money paid by Fulgberg, to take it up, 
paid by miſtake. 
The cauſe was tried at Guildhall, bebe Lord MANSFIELD, 
A2ĩc the Sittings after laſt Term, when his Lordſhip directed a non- 
| ſuit : and it now came on in court, on a motion for letting aſide 
the nonſuit, and granting a new trial. 

The Attorney General for the defendants—The Bank is per- 
fectly innocent of any fraud. The bill was in their hands for a 
valuable conſideration. The drawers, by bringing this action, 
adopt the payment by Fulgberg, and make him their agent, 
and, when a drawer pays a bill, it becomes a matter of account be- 
tween him and the acceptor, and all the indorſors are diſcharged. 
This bill was originally drawn payable to order, but the par- 
ticular indorſement, it is ſaid, made it not negotiable. There 

can be no doubt, however, but that Da#/ might ſtill have in- 
dorſed and negotiated it. It is true, as his name is forged, he 
never can be called upon as an indorſor, but his debt is diſ- 
charged by the credit given him by Claus Heide & Co. 

Dunning and Davenport, for the plaintiffs —The bill was taken 
up by the plaintiffs' agent, without authority, but it was bond 
fide, and ſor the beſt, and therefore they have done right to in- 
demnify him. The parties are all innocent, but the Bank have 
been negligent, and the miſtake in paying them ought to be rec- 
tified. The Az*forney General's rule, as to the diſcharge of in- 
dorſors, by the payment by the drawer, applies only where the 
drawer has paid with a fall knowledge of the circumſtances. 
If the Bens, in this caſe, could not have ſued the drawers, they 
cannot retain the money; which brings it to the queſtion, whe- 
ther a bill that has once been negotiable, muſt al- vays continue 
ſo, and cannot have that quality reſtrained by a particular in- 

3 8 dorſement; 
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dorſement; as pay to A B, and no one elſe”, or the like. 


The conſtant practice, with regard to remittances of rents from 


the country, ſhews, that negotiability may be reſtrained in that 


manner. Thoſe remittances are made by bills payable to order, 


but are generally indorfed by the payee to his banker, without 
laying. or order”, for the expreſs purpoſe of ſtopping their ne- 
gotiability. If a bill gets to the drawee, its negotiability ceaſes. 
This had been in the hands of the drawees. Notice was given 
by them to the plaintiffs, that they had received it, and to Dahl, 
that they had applied it to the diſcharge of his debt. 

Lord MansFigeLD -The ground of the nonſuit was, that the 
purpoſe for which the bill was drawn was anſwered, it having 
been applied to the credit of Dahl, and he having acquieſced. 


It therefore occurred to me, that the drawers had received no 


injury, and had no intereſt. But, (which was not attended to at 
the trial,) there has been a ſecond payment for the honour of the 
plaintiffs, and it 1s contended, that a conſideration has ariſen on 
that ſecond payment. Where there is equal equity, poſſeſſion 
muſt prevail; and the equity is equal between perſons who have 
been equally innocent, and equally diligent. The queſtion, 
therefore, is, whether the Bank has been equally diligent. A 
bill, though once negotiable, is certainly capable of being 
reſtrained. I remember this being determined upon argument. 

A blank indorſement makes the bill payable to bearer, but, by a 


ſpecial indorſement, the holder may ſtop the negotiability. Meftut 
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did ſo here. It does not ſeem to me, that, after the ſpecial in- 


dorſement by Mzfue, Dahl! himſelf could have indorſed it over. 
Moeſtue did not mean to make himſelf anſwerable as an indorſor, 


or to enable Dab to raiſe money on the bill. The Bank could 
not have maintained an action, on the bill, againſt the plaintiffs. 
It was their negligence not to read the ſpecial indorſement. 


WiLLES, Juftice,—lI am of the fame opinion. The queſtion 


is, whether the negotiability is not reſtrained by the indorſement; 


and I think it is. The Bank either did read, or ought to have 


read, the indorſement. The only doubt is, what ſhould be the 
effect of the bill's having been taken up by a third perſon ; but 
I think he muſt be taken to be the agent of the plaintiffs. 

 ASHnuRsT, Juſtice, — I am of the ſame opinion. The queſ- 
tion is, did the Bank uſe due diligence ? If they had attended to 
the indorſement, they would not have diſcounted the bill. I 


think Dahl himſelf could not have indorſed it. It was never 


the intention that Claus Heide & Co. ſhould pay money to Dab]; 
78 "HUE 
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1781. but only that the amount ſhould be ſet off in his account. Tf 
a the Bank have taken a bill not negotiable, it is their own fault, 
Auna and they are not entitled to retain the money which has been 
E 68 | paid them by miſtake. I*h 2 
| BULLER,  Fuſtice,—I have the miglbwuns to differ from the 
reſt of the court. As to the forgery, it was decided, i in the caſe 
of Price v. Neale, in this court (a), that if a forged bill has been 
taken up, the money ſhall not be recovered back from an inno- 
| cent indorſee. Therefore, as againſt ſuch an indorſee, the 
forgery is not material. As to the indorſement by Maſtue, it 

amounts to an indorſement to Dahl, and makes him the propri- 

etor,; and, the bill being originally negotiable, it ſeems to me 

to have continued ſo. What is called a reſtrained indorſement, 
vis. that the bill was to be credited to Dahl, appears to amount 
to the ſame thing as Pay to Dab. The words ** or order” 
are omitted, but it has been determined, that ſuch omiſſion does 

not ſtop the negotiability of a bill. The circumſtance, that there 
was an account between Dah/ and the drawees, cannot affect 
third perſons who knew nothing of that account. But, if the 
bill was only meant to. pay the drawees, why was it not can- - 

.celled by them when they received it? Why did they accept it ? 

Did not that hold out negotiability to the reſt of the world? 

This is an anſwer to any ſuppoſed negligence in the defendants: 
Beſides, if the bill was not meant to be negotiable, why did the 
plaintiffs take it up? That was done by another perſon, as it is 
faid, ſor their honour ; but they have, by bringing the action, 
adopted his act. 

Lord MansF1ELD—The whole turns on the queſtion, whe- 
ther the bill continued negotiable. As the caſe ſtands at pre- 
ſent, let the nonſuit be ſet aſide, but we will conſider it farther, 
and if we alter our opinions we will mention it. 

The caſe was never mentioned any farther. 
The rule made abſolute, 


(a) M. 3 Geo. 3. 3 Burr. 135 5. Since reported in 1 Black. 390. 
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ig 


Cornvu againſt BlackBURNE. 


N an action of aſſumpfit upon a ranſom bill, whith 1 was tried 

before Lord MANSFIELD, at Guildhall, at the Sittings after 
the laſt Term; a verdict was found for the plaintiff, ſubject to 
the opinion of the court, on a caſe, which ſtated : 

That the ſhip Dolly (mentioned in the declaration) was cap- 
tured, by the Princeſſe Robecg privateer, commanded by the plain- 
tiff, on the 6th of June, 1780, upon the high ſeas, at the 
heighth of Edinburgh, in her voyage from Lynn to Liverpoole, 
Jaden with corn: That the Dolly, and her cargo, then were the 
property of the defendant: That the plaintiff then was a natural 
born ſubject of the French King, from whom the privateer had a 


commiſſion, and that Thomas Finchett, the maſter of the Dolly, 


and the defendant, then were natural born ſubjects of the King 


of Great Britain: That, at the time of the capture, a ranſom 


bill was figned at ſea, by and between the plaintiff, Finchett, 
and John Butler the mate of the Dolly, (Who was then given as 


an hoſtage to the plaintiff,) which ranſom bill is in the French 


language, and, being tranſlated into Engliſh, is as follows: 

© No. 66. REOISTERED the preſent ranſom bill at the Ad- 
_ © miralty office, Boulogne, the 25th October, 1779, and delivered 
in double to Captain Robert Cornu, commanding the cutter the 
* Princeſſe de Robecg privateer, of this port, by me underwritten 
chief Regiſter. —Signed Merlin, Boulogne. — Ws the under- 
« written Robert Cornu of Boulogne, commander of the ſhip the 
Princeſſe de Robecg privateer of Boulogne, and Thomas Fin- 
chett of Liverpoole, maſter of the ſhip the Dolly, of Liverpoole, 


A 
:CC 


CC 


619 


1781. 
— 


Friday, 
11th May, 


An enemy's 


ſhip which 


has ranſomed 
a Hritiſb veſ- 
A, being re- 


taken with 


the hoſtage 
and ranſom 


bill on board, 


but the bill 
ſecreted, and 
not delivered 
up to the re- 
captor, the 
firſt captor 
may -recover 
upon the ran- 


ſom bill. 


© have agreed as followeth, viz. — That I Robert Cornu, com- 


c mander of the ſaid privateer, acknowledge to have ranſomed the 


fſaid ſhip the Dolly of Liverpoole, belonging to John Black- 
of Fune, in the year 1780, at the heighth of Edinburgh, go- 
ing from Lynn to Liverpoole in England, under EAR, 4 
colours, and paſſport of ſaid England, loaded with wheat, for 
the account of John Blackburne, burgher of Liverpoole ; 
which veſſel T have agreed to ranſom for the ſum of 13007. 
ſterling, to be paid to Mr. Hauſſullier, fitter of the ſaid pri- 
vateer at Dunkirk ; 
veſſel at liberty to go to the port of Liverpoole, where ſhe is 
*2...4$@ 


burne, burgher of Liverpoble, burthen 105 tons, on the 6th 


in conſideration of which I have ſet the ſaid 


60 


1781. 


. 0 , . f 
Coax u 
againſt 
Black- 
'BURNE. 
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to be arrived in the time and ſpace of three months, after the 
expiration of which this preſent agreement ſhall not clear her 
from being taken by any other privateers. F or ſecurity of 
„which ranfom, I have received for hoſtage on board of the 
ſaid ſhip, John Butler, couſin to the captain of the faid- veſ- 
ſel, defiring all friends and allies to let ſafely and freely pro- 
ceed the ſaid veſſel to the port of Liverpoole, without any let 
or moleſtation, durin g the ſaid time or courſe of her voyage; 
and I Thomas Finchett, as well in my name, as in that of the 
1 ſaid FJobn Blackburne, owner of the ſaid ſhip and merchan- 
* dizes, have voluntarily ſubmitted to the payment of the ſaid 


ranſom, vis. 1300 l. ſterling; for ſurety whereof I have de- 


* livered up the {aid Jobn Butler of Liverpoole for hoſtage, pro- 
2m miſing not to go againſt the conditions of this preſent con- 


cc 


tract, whereof each of us have a copy by us, which we have 
« ſigned, with the laid hoſtage. Signed on board the faid ſhip, 


the 6th of June, in the year 1780. And it is further 
« expreſſly covenanted and agreed, that I the ſaid Thomas Fin- 


5 


« chett do bind and oblige myſelf, and engage my veſſel and 
cargo, to pay or cauſe to be paid to the owners of the ſaid 
* privater, the full amount of the ſaid ranſom, ſhould the ſaid 
hoſtage come to die, or to deſert, or that the ſaid privateer 


„ ſhould periſh, or be taken with the hoſtage on board, without 


e which condition the captain of the ſaid privateer would not have 


c 


».” M25 


conſented to the above ranſom, which, in all caſes whatſoever, 


* ſhall be well and truly paid. — (Signed) Robert Cornu. Tho- 


„ mas Finchett. Jobn Butler.” 


That the value of the Dolly, and her cargo then on board, 
amounted to the ſum of 1300 J. contained in the ranſom bill. 
That the ſaid ſhip, after her capture, and having been ranſomed, 
was ſet at liberty, and, afterwards, arrived ſafe at her deſtined 
port of Liverpoole. That, on the 16th of June, 1780, the 
Princeſſe de Robecq was taken at the heighth of Yarmouth, by 
two frigates belonging to the King of Great Britain, with But- 
ler the hoſtage on board, and carried as a prize into an Engliſh 
port. That at the time of the capture of the privateer, the ſaid 
ranſom bill was on board, but was not delivered up to the captors, 
nor was the ſame ever poſſe fed by them. That, at the time of the 
capture of the Dolly, and at the time of the capture of the pri- 


vateer, there was an open war between the King of Great Britain 
and the Prench King: 


2 | ow 
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. Law for the plaintiff, —The queſtion is, whether the recap- 


ture of an hoſtage given for ſecuring the payment of a ſhip's ran- 


ſom, operates as a Tecapture of the ſhip itſelf, and deſtroys the 
contract, notwithſtanding an expreſs ſtipulation to the contrary 


in the ranſom bill. The only caſe on this ſubje& which is to 
be found in the courts of common law in this country, is that 


of Ricord v. Bettenbam (a), and that caſe ſeems to be ſo deciſive, 


that it will be neceſſary, for the counſel on the other ſide, 


to queſtion ſome of the doctrines there eſtabliſhed. —1. The 7 
firſt objection to this action is, that the plaintiff being an alien 


enemy, the contract is void. But the objection of war to the 
validity of a contract, is not univerſal. States at war with one 
another may contract for the exchange of priſoners, &c.; and in- 
dividuals, for ranſom, Sc. The power of the individual to con- 
tract, is the ſame with that of the ſtate; with this exception, 
that he cannot make a contract prejudicial to the intereſt of the 
ſtate of which he is a member. This doctrine is recognized by 
the writers on the law of nations, and, if ſuch contracts have, (as 
thoſe writers allow, ) a moral obligation, the law will give them 
a legal and compulſory obligation. — 2. It will be contended, 


that the contract of ranſom depends on the hoſtage, and is ſo in- 


terwoven and connected with the pledge, that the recapture of 
the one diſcharges the other. But it was decided in Ricord v. 
Bettenham, that the death of the hoſtage did not diſcharge the 


contract; that the party truſts to two ſecurities, and though he 


loſes one, the other continues. In order to diſcharge the con- 
tract by the loſs of the pledge, there muſt be an expreſs agree- 
ment for that purpoſe, and, here, there is a direct Ripatation to 


the contrary. This is eſtabliſhed, not only by the deciſion in Ri- 


cord v. Bettenbam, but alſo by two caſes there cited, vis. Sir John 


Ratcliffv. Davies (a), and The South Sea Company v. Duncomb, (5). 
A dictum of Molloy was relied on in Ricord v. Bettenbam, where 


he ſays, If hoſtages are taken, he that gives them is freed 
* from his faith; for that in receiving hoſtages, he that re- 


* ceives them hath relinquiſhed the aſſurance which he hath in 


** the faith of him who gave them (c).“ But that paſſage re- 
lates. to hoſtages between ſtates, not individuals. It is in the 
chapter on alliances between Princes, between whom, 2 regard | 


to the hoſtage, and the dread of each others power, is zhe only 


(a) 14.6 Ged. 3. 3 Burr. and fince re- | (5).M, 5 Geo. 2. 2 Str. 919. 
ported in 1 Blackft. 563. (e Mall. J. 1, . 8. 
(a) B. R. . a. Is £20» 178,9. BY . 


7 T ſecurity 


„ 
1784, ſecurity fa the obſeryance of coptrafts. It may be a . 
r 


— 


Connu. 
| againſt 


BLAck- 


BURNE, 
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the privatece being taken with the hoſtage ad bill on board, this 
amounted tg g recapture, and the ranſom. bill became the pro- 
perty of the captor. I anſwer, that the rights of ſpoliation are 
odious, and nat te be extended to any thing not abſolutely ſeized 
and reduged into poſſeſſion; and far this there is an expreſs au- 
thority in Grotius: Ex eo quod diximus,— captives. noftros ſer- 
«© Vos n ue hypo” ceſare illam acquifitionem univerſalem 
% quam acoeſſionem efſe dominu in perſonam diximus alibi. Non 
alia, ergo, captori acguirentur quan gue ſpecialiter apprebende- 
« Tit; quare, ſi quid clam ſecum habet captivus, non erit acguiſitum, 
% quia nec poſſeſum. And he afterwards conſiders ſuch conceal- 
ed property, as ſo very far from being acquired by the captor, that 
he ſays, ** Cui canſeguens eſt, ut res ea modo celata ad redemptionis pre- 


tium ſol vendum prodeſſe palit, guaſi retento daminio (a). Perhaps 


it may be ſaid, that, by the law of nations, the captor might take 
the life of the captive, and that, in confideration of his depart- 
ing from that right, the captive relioquiſhes all property in every 
thing on board. But the law of nations is not fo. It au- 
thoriſes no cruelties hut what may be neceſſary to ſecure the 


capture; and, independent of the general law of nations, there 
is an expreſs; ſtipulation on this ſubject between France and Eng- 
and in the treaty of Utrecht, which was copied from the marine 


treaty with Holland, of 1674. (Lord Man field ſaid, that clauſe in 
the treaty related only to captures in time of peace for contra 
band trade; but that the law of nations was as ſtated by Law.) — 
The ranſomed ſhip has had the whole benefit of the ranſom, 

If ſhe had been taken again, the law of France would have pro- 
tected her againſt ſuch. ſecond: capture, unleſs ſhe had been out 
of her courſe, or beyond the time ſtipulated by the bill. This ap- 
pears from Valin, Commentaire ſur L Ordennance de la Marine (6b), 


as cited in Feſkerr on Inſurance (c).] There is a very eu- 


rious queſtion agitated by Quintilian (d), and referred to by Paten- 


Adorſ (e), which bears a near anaJogy to the preſent, It is, how 


far an intereſt, in a loan, or, more properly, how far a right to 
vacate and extinguiſn a contract made between third perſons, can 
be acquired by war, Nxintilian ſtates a caſe, which he ſuppoſes 
to have been argued before the college of Ampbictyons. The caſe 
was; that Alexander the Great, upon taking Thebes, found an in- 


(a) Grot. de Jur. Belli. L. 3. c. 21.428. | (4) De Iaflit. Orat, lib. 5. cap. 10. 


(50 2 Palin. 288. (e) Lib. 8. cap. 6. § 23. 


(e) Title Ranſom, p. 442, 


ſtrument 
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ſtrument of obligation, from the Thebans to the Theſalians, for 


 100-talents. The Theſalians then ſerved in AJexander's army; 


and he, as a reward for their ſervices, gave them up this inſtru— 
ment. The Thebans are ſuppoſed to have afterwards recovered 
poſſeſſion of their own country, and to have demanded the debt 
before the AmphidFyons. The arguments on the part of the de- 
mandants are ſtated very ingeniouſſy in Qyintilian, and an anſwer 


is attempted to be given to thoſe arguments in Puffendorff. One 


of the arguments, however, to which Puſfendor gives no an- 
ſwer, and which ſtrikes me as particularly n to the pre- 
ſent queſtion, is this: Non in tabulis eff? jus: 
ence of the right did not depend on the inſtrument which was 
the evidence of it. To apply this to our caſe, I would ſay, the 
right to the ranſom does not depend on the poſſeſſion of the ran- 
ſom bill. Though, if it did, we are in poſſeſion of it; and, 
therefore, are in that fituation in which the Thebans would have 
been, if an accident had reſtored to them the poſſeſſion of that in- 


ſtrument of which Alexander deprived them. But the bill is 


evidence of, not eſſential to, the right. If it had been loſt, or 
deftroyed, a court of equity would have enforced the contract; 
and, if the original agreement had been merely verbal, an action 
would have lain apon it. There ſeems to be no aſſignable dif- 
ference between the capture of a ranſom bill, and that of any 
other abſolute engagement for the payment of money; a bond 
For inſtance. And yet, it will ſcarce be contended that the cap- 
tor of a veſſel, on board of which a bond is found, acquires any 
property in the contract ſecured by that bond; or that, by deli- 
vering up the bond to the original obligor, he diſcharges all 
the remedies of the obligee againſt the obligor. Had the 
bond been loft or deftroyed in the caſe I ſuppoſe, or the ranſom 
bill in this, a court of equity would have enforced the contract 
they contained. A doubt aroſe, at the trial, whether the ſpecial 
clauſe in this bill, and which is not to be found in the ranſom 
bill in the caſe of Ricord v. Bettenham, was not inſerted by the 
captain, after he went to ſea, and without proper authority. 


Your Lordſhip defired that an enquiry ſhould be made into that 
matter before the caſe ſhould be argued ; and we have a certificate 


from the officers of the marine at Dunk:rh, declaring, that, to 
their knowledge, the clauſe was in the ranſom bill before the 
ſhip ſailed. —(he read this certificate).—There has been no caſe 
like this decided at the Commons. In Auguſt, 1779, ſeveral 
8 8 ;/þ veſſels had been taken by a French privateer called Le 


A 


3 Prince 


that the exiſt- 
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Prince de Robecg. This. privateer was afterwards captured by 


an Engliſh veſſel, with the hoſtages and ranſom bills, and the 
owners of the Engliſh, veſſels were condemned in ſalvage. But 


the matter was not litigated, and the payment of the ſalvage was 

made before condemnation, to furniſh an anſwer to any claims 
which might be made for the ranſom. There was another caſe 
of a capture by the ſame privateer, Le Prince de Robecq, which 

was conteſted ; that of the George & Nelly, There, at the 
time when the captor was taken, the bill was on board, in a 
cheſt, in the cabin where the hoſtage alſo was confined during 

the action; but it was not found by the captor after the engage- 

ment, nor did any body know what was become at - it be 

court of Admiralty (a) decreed falvage to the amount of ;; of the 
value of the ranſom bill, . for the recapture thereof, and of the 
*« hoftage (b). To ground that determination, they muſt have 
preſumed a complete capture of the bill itſelf, and that it had af- 

terwards been loſt, But here that cannot be preſumed, becauſe 
this ranſom bill exiſts, and was actually produced in court at the 
trial, I come now to conſider the ſtatute of 19 Geo. 3. cap. 67. 
$ 44. Independent of that ſtatute, every thing taken from the 
enemy belongs to the ſtate [1]. To bring the ranſom bill within 
that ſtatute, the recaptors would be bound to ſhew, that, at the 
time of their taking the French veſſel, it came under the deſcrip- 
tion of * ſhip or goods belonging to ſome of his Majeſty's ſub- 
jets,” and was before taken by his Majeſty s enemies. But 


this deſcription cannot apply to the hoſtage, nor to a ranſom bill 
which firſt aroſe out of the capture, and never was the goods of 


any of his Majeſty's ſubjects. 5 

Mood for the defendant. —There i is no 5 on the ſubjed, ex- 
cept Ricord v. Bel ten bam. I do not mean to queſtion the autho- 
rity of that caſe, nor the principles upon which it was decided. 
But, there, the hoſtage was carried into the enemy's dominions, 


and there died; and it would be extremely hard indeed, if, be- 


cauſe the act 2; God has deſtroyed one.ſecurity, the other ſhould 
be annulled, In this caſe, neither the ranſom bill nor the hoſ- 
tage ever reached the territories of the enemy. It is a clear 
principle, that, till then, whatever has been gained by capture, 
may be recovered by recapture. If the prize itſelf had been re- 


[1] Fide Wright Juſtice? s opinion, to the ] Comyns, E. 21 Geo. z. B. R. 1 Will 211, 213. 
contrary; and“ That, at common law, the | and-he cites the Regiffer 102. 6. and Bro. 
ſubject is intitled to the property of, what | T7. Property, 2 18. 38. 
he takes from the enemy.“ In Meorrough v. 


(6) Theſs were the wor ds of the ſentence. 


(a) 10th Feb. 1780, Liglis and others v. Fail, | - 
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taken, the property of the captor would have ceaſed, and, the ran- 
fom bill and hoſtage being put in the place of the prize, the ſame 
rule ſhould govern both. I have enquired, and find, that it is the 


received opinion at the Admiralty, that the capture of the hoſtage | 


and ranſom bill annuls the contract. There have been many de- 


crees for ſalvage, beſides that in the George & Nelly. In that 


.caſe, the defence was, that the ranſom bill was not ſeized, but the 
.court decreed falvage and coſts ; and there has been no appeal. 


The under-writers onlvercelly underſtand, that, in caſes of this 


ſort, they are only to pay the ſalvage. If the ranſom bill re- 
mained, inall events, a complete ſecurity, it would follow, that 
both that and the hoſtage ought to be reſtored by the Admiralty, 


in caſes where they are taken. There would be inſtructions given 
to our commanders of men of war, and letters of margue, not to 


touch them. As to the ſpecial clauſe in this ranſom. bill, I un- 
derſtand it is quite new, and was never heard of till the preſent 
war. It was fabricated in New Enz/and, and adopted by the 
French. But it is a fraud on the general policy of this country, 


as it tends to diſcourage cruizers, by depriving them of the ad- 


vantages ariſing from recaptures, and therefore the court will not 
give it effect. The inſertion of it furniſhes an argument that the 
parties underſtood, that, without it, by the taking of the hoſtage, 
the contract would have been diſcharged, The concealment of 
the bill by the French captain was fraudulent, for there was an 
| implied duty in him to deliver up every thing. The ſtatute of 
19 Geo. 3 (a). requires all papers to be ſent to the Admiralty, and 
the captain took an oath, that all papers had been delivered up. 
At any rate, the bill having been on board the ſhip when ſhe was 


taken, was, like every "VE elſe in the ſhip, taken at the ſame 


time. 


Law, in reply, obſerved, that, if ſuch oath as Wood had 
mentioned was adminiſtered to the captain, it was without au- 
thority, and Lord MansFitLD faid, there was nothing- con- 
cerning any oath ſtated. Law alſo obſerved, that the clauſe 
alluded to in the ſtatute of 19 Ges. 3, only related to ſhip's 
papers. 

Lord MANSTIELD-EIt is e policy, as Hal as good 
morality, to keep faith with an enemy in time of war. This is 
a contract which ariſes out of a ſtate of hoſtility, and is to be 
governed by the law of nations, and the eternal rules of juſtice. 


(ay Cap. 67. 8 21, 
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The additional clauſe is particulacly adapted to this 1 There 
is no pretext to impeach it, on the ground of fraud or extortion. 
The bill was' regiſtered before the Prench ſhip ſailed, with this 
clauſe in it. Nor does any inference ariſe from its inſertion 
that the general law was "underſtood to be otherwiſe ; for it is, 
alſo, ſtipulated, that the death of the hoſtage ſhall not vacate 
the contract, which ſtipulation the parties muſt be preſumed 
to have known to be unneceſſary, becauſe the deciſion in Rrcord 
v. Bettenham was notorious over all Europe. Learned lawyers 
were written to on that occaſion, both in France and Holland, 
and Mr. Fuſtice BLACKSTONE ſhewed me ſeveral letters he had 
received from abroad, on the ſubject. Ir is faid, that, by the 
Jaw of nations, the recapture puts an end to the ranſom bill; 
and the argument is, that the court of Admiralty decrees ſalvage 
for retaking the ranſom bill. But what are the caſes brought 
to prove this poſition? None of them were litigated but the 
laſt, and, there, no ranſom bill was forthcoming. | Upon what 
was falvage given in that caſe? They ſeem to have miſtaken the 
.nature of ſalvage. T hey ſeem to conſider it as a debt which 
may be exacted. But no man can be compelled to pay ſalvage, 
unleſs he chooſes to have the property back. They have con- 
founded diſtinct ſubjects. What is the eighth part of a ranſom 


bill? Can the eighth part of an hoſtage be claimed as ſalvage i ? 


Could the recaptor make uſe of the ranſom bill? Could he bring 


an action on it in the foreign captain's name? When the owner 


gets poſſeſſion of the ranſom bill it may be a cifferent conſidera- 


tion. But the preſent caſe is clear on two grounds. 1. The 
| ſpecial clauſe is decifive; and 2. independent of that clauſe, 
there never has been any capture of the ranſom bill. The autho- 


rity from Grotius is very ſtrong on this laſt ground. 
WIII es, and ASSHURST, Fuſtices, of the ſame opinion. 
BULLER, Juſtice; of the ſame opinion—The laſt ground gees 
all, the length; for the bill was never taken. 
- The Peſta to be delivered to the plaintiff fall 
EDDIE 


#1] A ſubſequent caſe upon a ranſom bill, | directed, that it ſhould be again argued by 
wiz. Anthon v. Fiſher and axother, which is | a civilian of each fide, and, in Trinity Term, 


now depending for the judgment of the [22 Gee. 3. on Friday the 14th of June, Dr. 


court (a), came on for argument in Zaſter | Wynne, the King's Advocate, was heard for 


4 erm, 22 Geo. 3. when it was ſpoken to the plaintiff, and Dr. Sceit for the defend- 


by Law for the plaintiff, and Baldwin'for |.ants. In that. caſe, the ranſom bill declared 
he defendants. Afterwards, L ord Mansfield | on was in the ſame form with that in Cornu v 
| Blackburne, Beſides the general iſſue, the de- 
fendants pleaded, ſpecially. --- That, after the 


ranſum 


- 


(a) Vacation after T. 22 Geo. 3. 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


Franſom of their ſhip (The Peace) the captor's 


| ſhip, (wiz. a French: privateer, called Le Comte 


die Guichen), while crutiing with the ranſom | 


bill and holtage on board, and before the 
captured ſhip or the ranſom bill or hoſtage 


had been carried to, or within, any part cf the | 
dominions of the French King, was taken as a 


prize, by the Aurora, an Engliſh ſhip of war, 
and, with the ranſom bill and hoſtage, brought 
into Ex; land: That the captain of the Au- 
rora requeſted the captain cf the French ſhip 
to deliver up all the ranſom bills and papers 
which were on board his thip when it Was 
taken, but that he did not deliver up the ran- 
ſom bill in queſtion, but fraudulently and de- 
ceitfully ccacealed and withheld it, and 
falſely and fraudulently declared that he had 
delivered up all the ranſom bills which were 
on board waen his ſhip was taken : That be- 
fore the action brought, the Trench ſhip was 
condemned as lawful prize.---There was 
another ſpecial plea of the fame import, but 
not mentioning the hoftape.---The plain- 
tiff demurred to both the ſpecial pleas, and 
aſſigned for cauſe, that they amounted to the 


little relled on, and ſzemed to have no weight 
with the court. The main queſtion argued 
was the fame as in Cornu v. Blarkburne. 
Dr. Scott, beſides the former point, (vz. that 


the actual or virtual recapture of the ranſom 


bill annihilates the contract, or rather, as Dr M4 
Scott put it, transfers the right from the ori- 
gina] capter to the recaptor,) contended, that 
queſtions on ranſom bills arife out of mat- 
ter of prize ; are to be decided by the jus heili; 
and, therefore, are not triable in this court, 
but belong exclufively to the court of prize. 


To this Dr. Wynne anſwered, that, though 


the contract of, ranſom happens to be con- 
nected, in point of time, with the capture as 


——ů— — 
— — 


prize, it does not neceſſarily ariſe out of it, 
but is, in truth, a mere ſimple contract of 
ſale, between individuals, who, at the time, 


and for the purpoſe of the contract, are con- 


ſidered as not being the ſubje ds of hoſtile 
ſtates, A great variety of new authorities were 
cited, chiefly from foreign writers, and par- 


ticularly many paſſages in Valin's Commen- 


tary on the French Ordinance of 1681, which 
had been pointed out by Lord Mantffeld, when 


he directed that the caſe ſhould be argued by 


civilians. 


Moſt of thoſe paſſages, as far as 
Valin's opinion goes, are in favour of the poſi- 


tion, that the recapture of the ranſom bill puts 


an end to the claim of the captor. In one 
place he ſays ;---** Si le preneur eſt pris lui- 
* meme avec le billet de rangon, il perd ja 
*« rangon avec ſon propre navire, et le tout 
« poſſe au preneur dont il eff la conguete. * 
2 Val. Liv. 3. Tit. 9. Art. 19. p. 286. 


— 


mt. 


_— CRY 


By 22 Geo, 3. cap. 25. it is enacted, * that 
it ſhall not be lawful for any of his Majeſty's 
ſubjects to ranſom, or to enter into any con- 


tract or agreement for ranſoming, any ſhip or 


* veſſel belonging to any of his Majeity's ſub- 
general iſſue.— That point, however, was | | 


jects, or any mercuandizes or goods on board 
the ſame, which ſhall be captured by the 
ſubjects of any ſtate at war with his Majeſty, 
or by any perſons coinmi'ting hotlities 
againſt his Majeſty's ſulje&s” (F 1) By 2. 
„ all contracts and agreements which thall be 


entered into, and all bills, notes, and other 


ſecurities, which ſhall be given by any perſon 
cr perſons for ranſom of any ſuch ſhip or veſ- 
ſel, or of any merchandize or goods on board 
the ſame, ſhall be abſolutely void in law, and 
of no eſſect whatevez””. And, by & 3. a pena]- 
ty of 500 l. is given to the informer, for eve- 
ry olfence againſt the at. This ſcatute has 
put an end to all queſtions, in future, on 


| the law of ranſoms. 


EDDIE againſt DavinsoN, 


+ 


HE defendant was partner with one Birnie, againſt whom 
a commiſſion of bankrupt had iſſued, but, before the 


bankruptcy, the plaintiff had ſued out execution on a bond of the 
defendant's, for 700/. and the ſheriff had levied on the partner- 


ſhip effects. 


Birnie's aflignees obtained this rule, to ſhew cauſe 


way the ſheriff ſhould not pay them a moiety of the money 
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K . 
Cox u 


againſt 
BLACK 
BURNE. 


Monday 
14th May. 


If on an exe- 
cution againſt 
one of two 
partners, the 
partnerſhip 
goods are 
taken and 
ſold, the ſhe- 
riff is to pay 


over to the other a ſhare of the produce Poona to his ſhare in the partnerſhip effects. 


ariſing 
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| Y ; 


by againſt 


Davipson. 


Wedneſday, 
16th May. 


Though a 


plaintiff fail 
in proving a 


ſpecial agree- 
ment in 


Mumpfit, he 


may go into 


tithes then depending i in the court of Exchequer. To this was 


evidence on 
the general 
Counts. 


v. Ole. Winch. Summ, Aſſizes, 1759, Law 


V. & M. 1 Show. 173, and Heyden v. 


CASES IN FASTER TERM 


ariſing from the ſale of the goods ſo taken in execution, upon an 
affidavit of Birnie's, that he was entitled to an equal ſhare of the 
partnerſhip effets, as partner with Davidſon, The plaintiff's 
affidavit, on ſhewing cauſe, denied that Birnie had an equal 


ſhare in the partnerſhip effects, and ſtated that he had NCTE 


the joint ſtock to a conſiderable amount. 

The court directed that it ſhould be referred to the Maſter to 
"ks an account of the ſhare of the partnerſhip effects to which 
"Birnie was entitled; and that the ſheriff ſhould pay a part of the 
money levied, equal to the amount of ſuch ſhare, to the aſſige 
nees [1]. 

The Attorney . and Douglas, for the  phintif—Howorc, 
and Bower, for the aſſignees. | 


[1] Vide Bachirſt \ v. Clintard, B. R. M. 2 | Heyden, E. R. M. 5 *. 8 M. 1 Salk. 392. 


Payne and others againſt Bacoms. 


H 18 was an action of ofſumpſit, tried on the laſt Home 
Circuit, before Asnnuxs T, Fuftice.—The firſt count of 
the declaration ſet forth a ſpecial agreement, by which the de- 
fendant undertook to contribute to the expence of a ſuit for 


added a count, for money laid out and expended ; and another 
upon an inſimul computaſſet.—The plaintiffs endeavoured to prove 
the agreement, but failed ; upon which they were going into evi- 
dence on the general counts. — The Judge would not permit this 
to be done, and directed a nonſuit.—The cafe now came on in 
court, upon a rule to ſhew cauſe why the nonſuit ſhould not be ſet 
aſide, and a new trial granted, on the ground of a miſdireCtion, 

Lord MANSFIELD —This was formerly the rule, when the 


faſhion was to lay hold of a nonſuit wherever it could be done. 


OW I went the Weſtern Circuit, a caſe of this ſort came before 
I was ſtrongly inclined againſt the practice, and permitted 
= plaintiff to go into the general counts, and I conſulted 
Sir EARDLEY W1LMoT, who went the circuit with me, and 
he approved of it [1]. It was afterwards mentioned to the other 
Judges, who concurred with us in opinion. 
The rule made abſolute. 


[1] His Lordſhip probably meant Harris of Ni. Pr. Ed, of 1775. 5. 139. 


3 W HITCOMB 
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WurTcows again WaiTiNnG. 


E CE AR A TION in the common i bw on a 1 promiſ-' 
ſory note executed by the defendant; Pleas; the general 
iTue, and non afſumpſit infra ſex. annos ; Replication, aſſumpſit 
infra ſex annos, The cauſe was tried before HorHAM, Baron, 
at the laſt Aſſizes for Hampſhire. The plaintiff produced a joint 
and ſeveral note executed by the defendant, and three others; 
and, having proved payment, by one of the others, of intereſt on 
the note, and part of the principal, within fix years, and the 
Judge thinking that was ſufficient to take the caſe out of the 
' ſtatute, as againſt the defendant, a verdict was found for the 
| plaintiff. On Friday, the 4th of May, a rule was granted to 
ſhew cauſe why there ſhould not be a new trial, on the motion 


of Lawrence, who cited Bland v. Haſlerig (a); and, this day, 


in ſupport of the application, he contended, that the plaintiff, by 


ſuing the defendant ſeparately, had treated this note exactly as 
if it had been ſigned only by the defendant ; and, 
| whatever might have been the caſe in a joint action, in this caſe, 
the acts of the other parties were clearly not evidence againſt him, 
The acknowledgment of a party himſelf does not amount to a 
new promiſe, but is only evidence of a promiſe. This was deter- 


mined in the caſe of Heylin v. Haſtings (C), reported in Salkeld(c), 
2 Modern 4); and, 


cided, that the confeſſion of nobody but a defendant himſelf is evi- 
dence againſt him. That laſt caſe was an action by an indorſee of a 


note, againſt the drawer, and the plaintiff proved the acknow- 


ledgement of a meſne indorſor that the indorſement on the back 


of the note was in his hand-writing ; but the court was of opi- 


nion, that this was not evidence againſt the drawer, but that the 
indorſement muſt be proved. It would certainly open a door to 
fraud and colluſion if this ſort of evidence were, in any caſe, to 
be admitted. A plaintiff might get a joint drawer to make an 
acknowledgement, or to pay part, in order to recover the whole, 


although it had been already paid. 


(a) C. B. H. 1 & 2 V. & M. 2 Venir. 


(4) 223. 
| 150. (s) C. N. 6 Geo. 2. Barnes Wo Ed. 
(5) B. R. H. 10 Will. 3. 4.36. 


(c) 1 Salk. 29. 
7 5 4 


therefore, 
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Thurſday, 

17th May. 
The acknow- 

edgment of 
one out of ſe- 
ve ral drawers 
of a joint and 
ſeveral pro- 
miſſory note, 
takes it out 


of the ſtatute 


of limitations 


as againſt the 


others, and 
may be given 
in evidence 
on a ſeparate 
action againſt 
any of the 
Others, 


in Hemings v. Robinſon (e), it was de- 


Lord 


630 j 


1781. 


— 
WHITCOMB 
againft 
WRHITINO. 


\ 


— 


AES IN EASTER TERM! 


Lord MAxsTIEID -The queſtion, here, is only, whether the 
action is barred by the ſtatute of limitations. When caſes of 


fraud appear they will be determined on their own circum- 
ſtances. Payment by one, is payment for all, the one acting, 
virtually, as agent for the reſt; and, in the ſame manner, an 


admiſſion by one, is an admiſſion by all; and the law raiſes the 


promiſe to pay, when the debt is admitted to be due. 


WII IIS, Juſtice,— The defendant. has had the advantage of 
the partial payment, and, therefore, muſt be bound by it. 
A$SHHURST, and BULLER, Juſtices, of the ſame opinion. 
Ihe rulediſcharged [1]. 


[1] The cafe of Bland v. Haſſerig, (cited | caſe may be explained on the manner of the 


fapra p. 629. n. (a),) was a joint action againſt | finding; for as the plea was joint, and the 


four; the plea, the ſtatute of limitations ; | replication muſt have alleged a joint under- 
and a werdi&, that one of the defendants did rating, the verdict did not find what the 
aſſume within fix years, and that the others | plaintiff had bound himſelf to prove. But, 
did not; and it was held, by Pollexfen, Ch. | according to the principle in this caſe of 


J., Poawell, and Rokeby, (againſt Yentris,) | Whitcomb v. Whiting, the jury ought to have 


Friday, 
18th May, 


A perſonal 


repreſentative 


having found 
among the 
papers of the 
deceaſed a 
mortgage 
deed, and 
having aſſign- 


ed it more 


than ſix years 


ago for the 


mort gage 


money, affirm- 


ing and 

reciting in 
the deed of 
aſſignment 


that it was a 


mortgage 
deed made or 
mentioned to 


be made be- 


tween the 
mortgagor 
and mortga- 
gee for that 
ſum, the aſ- 


that the plaintiff could not have judgment | conſidered the promiſe of one as the promiſe 
againſt the defendant, who was found to | of all, and therefore ſhould have found a 


have promiſed within the fix years. That | general verdi& againſt all, 


Bats again HoL BE CH. 


N an action of aſſumpſit for 2000 J. had and received to the 

I plaintiff's uſe, —The defendant having pleaded the general 
iſſue, and the ſtatute of limitations, — The plaintiff replied; 
That the writ was ſued out on the 22d of Auguſt, 1780; that, 
on the 18th of February, 1773, the defendant aſſerted and affirm- 
ed that there was an indenture of mortgage, dated the 24th of 
June, 1768, made, or mentioned to be made, between F. and S. 
of the one part, and W. H. (the defendant's uncle,) on the other, 
for a term of years, granted to the ſaid V. H. as a ſecurity for 
the payment of 1200. with intereſt; that the defendant then 
further aſſerted and affirmed, that, after making the ſaid inden- 
ture, W. H. died; that the defendant was his adminiſtrator 
with the will annexed, and there was due to him, as admini- 
ſtrator, the ſaid principal ſum on the ſaid ſecurity ; that the 
laintiff, relying on theſe afſertions and affirmations, advanced 
1200/4. to the defendant, on his executing an indenture of aſſign- 
ment, on the ſaid 18th of February, 1773, which recited the 


ſignee ſhallnot recover back the mortgage money, although it ſhall turn out that the mortgage was a forgery, 
and that the aſſignee did not diſcover the forgery till within fix years before he brings his action, unleſs 


the aſſignor knew it to be a forgery. 


" mamortgage, 


IN THE TWENTY-FIRST YEAR: OF GEORGE Ill. 


mortgage, and purported, . for the conſideration of the 1200 l. ſo 
advanced, to aſſign all the premiſes by the ſaid recited indenture 


of mortgage granted, for the remainder of the term, ſubject to 


the original power of redemption; that, in this indenture of 
aſſignment, the defendant agreed with the plaintiff, that neither 


the faid J/. H. nor the defendant had done any act to incumber 


the mortgaged eſtate; that tlie ſaid ſeveral aſſertions and affirma- 
tions of the defendant, and alſo the recitals in the ſaid indenture 


aof aſſignment, were falſe, inaſmuch as there never was any ſuch, : 


indenture of mortgage, nor the ſum of 1200/7. nor any other ſum 
due to the defendant, as adminiſtrator of V. H. on ſuch ſecuri- 
ty, in the manner the defendant had aſſerted and affirmed, and 


as in the indenture of aſſignment was recited, or in any other 


manner, and that neither -the premiſes, nor any part thereof, 
paſſed by the aſſignment, to the plaintiff, nor did any eſtate, 
right, or title, therein, or to the ſaid ſum of 1200. veſt in him; 


03h 


! 78%: 
Ren 
againſt. 
HoLBECH.. 


that, by fraud and impoſition, and by means of the faid falſe 


aſſertions and affirmations, and falſe recitals, the plaintiff was 


induced to pay the ſaid ſum of 1200/. on the execution of the 
faid indenture of aſſignment; that, at the time of the execution 


thereof, and of paying the money, the plaintiff was ignorant of 


the falſchood of the ſaid aſſertions, affirmations, and recitals, 
and of the fraud ſo practiſed upon him, and did not diſcover 
them till within the ſpace of fix years next before ſuing out the 
writ [1 1J.—To this replication the defendant demurred generally. 
And the caſe was, this day, argued, by Hill, Serjeant, for the 
plaintiff, and Chambre for the defendant. 

Chambre, in ſupport of the demurrer, contended, that hi 
was nothing alleged in the declaration which could take the caſe 


out of the ſtatute. There was no fraud ſtated to have been prac- 


tiſed by the defendant, for it was not averred that he knew of 
the falſehood of the different aſſertions and recitals. But, if 
there had been fraud, hat would not have been ſufficient; it 
was the plaintiff's buſineſs to look to the validity of his ſecurity; 
and there is nothing relative to fraud among the different ex- 
ceptions and ſavings in the ſtatute. 


Hill, Serjeant, inſiſted ; 1. That, in point of law, this was 


fraud on the part of the defendant, although he himſelf might 
not know of the falſehood ; 2. That, where a party has been in- 


duced by fraud to pay money, the ſtatute of limitations does 


[1] The mortgage deed was one of the | at Coventry, and which were not diſcovered 
many forgeries which had been committed by | till after his death. 
one Dadley an attorney in eminent practice 


not 
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1781. not run, or, at leaſt, only runs from the time w hen wbeffand 
— is diſcovered. —1. The aſſertions of the defendant, he obſerved, 
none | Were" poſitive, without qualification, and, therefore, he made 
againſt | 

Hol ac. himſelf anſwerable for the truth of them; and, if any loſs had 
been incurred by his miſtake, it ought to fall upon him, not 

upon an innocent third perſon. On this. firſt head, he cited, 

1 Show. 68. 3 Mod. 261. Comberb. 163. Hearne's Pleader, 102, 
224. Cro. Car. 141. Sir V. Jones, 196. 2 Burr. 112. 12 Mod. 

494. 2 Fez. 198.—2. On the ſecond point, he relied on Booth 
v. Lord Warrington, in Dom. Proc. 1714, (which he cited 

from the printed caſes), and The South Sea COPE v. W 
fell, 3 P. Vill. 143 (a). 
Lord MaxsPIELD— The baſis of the whole argument is 
Rd and the queſtion is, whether fraud is any where aſſerted 
in this replication. There may be many caſes where the aſſertion 
of a falſe fat, though unknown to be falſe ro the party makihg 
the afſertion, will be fraudulent; as in the caſe of Sir Criſp 
Gaſecoyne, who inſured a life, and affirmed it was as good a life as 

any in England, not knowing whether it was, or was not. 
There may be caſes too, which fraud will take out of the ſtatute 

of limitations. But, here, every thing alleged in the replication 

may be true, without any fraud on the part of the defendant. 
He is an adminiſtrator with the will annexed, who finds a mort- 

gage deed among the papers of his teſtator, without any arrears 

of intereſt, and parts with it, 50nd fide, as a marketable com- 
modity. If he had diſcovered the forgery, and had then got rid 
of the deed as a true ſecurity, the caſe would have been very 
different. He did not covenant for the goodneſs of the title, 
, : P but, only, that neither he nor the teſtator had incumbered the 
1 eſtate. It was incumbent on the plaintiff to look to the good- 

neſs of it. 

10 Hill had leave to amend, in caſe, pen enquiry, the facts 
i 8 | would opt a Charge of fraud. 1 


i} Canc. M. 1732. 
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The Kino again/} the Iv HAB TTA NTS of HuLLanD, 


HE court of Quarter Seſſions for the county of Derby 

quaſhed an order of two Juſtices, for the removal of a 
pauper and his family, from the liberty of Hulland to the pa- 
riſh of Bradley; and ſtated ſpecially That, at Vitſunday, 1768 
the pauper who was a blackſmith, being then a ſingle man, hired 
himſelf at Hulland, for a year, to one Foſeph Copeſtabe, black- 
| ſmith, who had a houſe and ſhop at Bradley, and another houſe 
and ſhop at Hulland, and who reſided occaſionally at each place, 
but whoſe family reſided conſtantly at Bradley. The pauper 
ſerved the year. He worked at the ſhop at Hulland, and lay 
there five nights in the week during the year, except three weeks 


together in the latter end of February and the beginning of nicht. 
March, 1769, and. ſometimes a night or two in the week be- 


ſides, when he lay at Bradley; and, on the Saturday and Sunday 


nights the year through, he lay at Bradley, and never at Hul- 
land on thoſe nights. 


and tbe laſt two nights in the year he reſided at Bradley. 
Dunning, and Parker Coke, ſhewed cauſe in ſupport of the 
order of ſeſſions.— They argued, that, where there is a mixed 


reſidence of this ſort, the beſt rule is, what the Seſſions had 


followed, viz. to count backwards i in each pariſh, and to eſta- 
bliſh the ſettlement where you firſt find forty days. In the caſe 
of Rex v. Loweſs (a), which had been cited when the rule 
was moved for, to quaſh the preſent order, it appeared, that, 
during the greateſt part of the end of the year, the pauper had 
lodged in the pariſh where he had reſided the laſt night. Nei- 

ther the arguments of the counſel, nor of the Judges, are tated 
in the report of that caſe; but it is probable the court went 


upon tha? ground, and not on his having flept Ye laſt night in 


the pariſh where hey determined his ſettlement to have been 
gained. 


Balguy, on the other ſide, inſiſted, that the principle of the 


determination in Rex v. Loweſs, was, that the laſt night of the 


reſidence was to be connected with the former ſervice in the ſame 
pariſh, and reckoned as one and the ſame. That the deciſion 


(a) E. 16 Geo. 3. Burr, Settl. Ca. No. 253. 


did 
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When a pau- 
per has reſided 
part of the 
year in one 
pariſh, and 


» part in ano- 


ther, at dif- 
ferent times 


and intervals, 


making when 
added ge- 
ther more 
than forty 
days 1n cach, 
his ſettlement 
15 in the pa- 
riſh where he 


ſlept the laſt 


He never reſided 40 days together in 
either place; but reſided more than 40 days at each in the year, 
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1781. did not proceed on the majority of time in the latter part of 

tte year. 

The Kine Lord MANSFIELD abſent. 

BL. caſh WͤIIIESs, Juſtice, —There muſt be ſome principle to | govern 
| ſuch caſes as this. Mr. Dunning has cited no authority in ſup- 

port of his poſition, that the majority is to be the rule, and 

indeed it is hard to ſay, here, in which of the two pariſhes the 

pauper refided moſt. The rule laid down by Mr. Balguy ſeems 

a very good one. 

ASHHURST, ouftice,—This caſe from its iris, does 
not afford much room for argument. There ought if poſſible 
to be a certain rule, and the caſe cited ſeems to furniſh one, 
which is very reaſonable. | 

BurLER, Juſtice, —lIt is in general of much more importance 
to have a fixed rule, than what the rule is. If that which Mr. 
Dunning contends for had been eſtabliſhed, it might have been 
a very proper one; but the court, in the caſe of Rex v. Loweſs, 
can hardly have gone upon that ground, becauſe it does not 
clearly appear there, in which of the two pariſhes the longeſt 


reſidence had been [1]. 


The hor of ſeſſions quaſhed. 


[1] It was mentioned by a gentleman at] his opinion expreſſiy on the circumſtance of 
the bar, that he recollected Aon Juſtice, | the laſt night. 
in the caſe of Rex v. Loweſs, to have given 


The KING againſt the InnapiTanTts of NoRTH FIELD. 


Wedneſlay, 

23d May. 1 . | i ; 1 | 
A marriage WO Juſtices had made an order to remove Abigail Jones, 
is void, and | wi | | . | $0 
no ſettlement the widow of F oſep 5 * raked, from the par iſh of King s 


is gained by Norton, to the pariſh of Northfield; which laſt pariſh appealed 
it, if cele- to the Quarter Seſſions; and they confirmed the original order ; 


brated in a 


e and ſtated ſpecially : “ That the pauper Abigal Jones, being, 


Geo. 2. al. Whilſt ſole, a ſettled inhabitant at Kings Norton, in the year 1775 
though mar- intermarried with Joſeph Jones, a ſettled inhabitant at Northfield, 


RT at Buerly-hill chapel, in the pariſh of Kingſwinford, in the county 
3 of Stafford, which was erected in the year 1705, and then duly 
brated there. conſecrated, and in which divine ſervice had been publickly and 
regularly celebrated ever ſince; and wherein banns of marriage 

Bad been often publiſhed, and marriages celebrated previous to the 


2 marriage 
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marriage in queſtion: That the ſaid chapel was a new one, erected 
fince the marriage act, and not erected on the foundation of 
one that was ancient; and no act of parliament was obtained 
for erecting the ſaid chapel, or for celebrating marriages 
there. 

The two orders being removed by certiorari into this court, 
the only queſtion appeared to be, whether the marriage, upon 
the fats ſtated relative to the chapel, was void, by the — 
of the ſtatute of 26 Geo. 2. cap. 33. 

It is enacted, by 1. of that ſtatute, that, from and after 
the 2 5th of March, 1754, all banns of matrimony ſhall be pub- 
liſhed in the pariſh church, or in ſome publick chapel, 2 which 
public chapel banns of matrimony have been uſually publiſhed, of or 
belonging to the pariſh or chapelry wherein the perſons to be 
married ſhall dwell ; and, by & 8, that, if any perſon ſhall, (from 


or after the date above-mentioned „) folemnize matrimony in any 


other place than a church, or publick chapel where banns have 


been uſually publiſhed, unleſs by ſpecial licence, &c. every per- 


ſon knowingly and wilfully ſo offending, ſhall be deemed guilty 
of felony, &c. and all marriages ſolemnized (from and after Cc.) 


in any other place than a church, or public chapel (unleſs by 


ſpecial licence, &c.) foal be null and void to all intents and pur- 
poſes whatſoever. 


When the Attorney General moved fo a rule to ſhew cauſe 
why the orders ſhould not be quaſhed, Lord MansFieLD 


ſeemed to diſcourage the attempt to try a queſtion of ſuch ſerious. 
conſequence, in a collateral way, on a ſettlement caſe ; and ſaid, 


he would turn-the pariſh complaining of the removal, round, if 
he could. 

Bearcroft now ſhewed cauſe. He admitted that, when the 
validity of a marriage under the marriage act, becomes a queſtion 
in the caſe of a ſettlement, it is not neceſſary that there ſhould 


have been a ſentence of the ſpiritual court, in order to entitle 


the parties intereſted to ſhew the nullity of ſuch marriage. This 
had been determined in the caſe of Rex v. Preſton near Faver- 
ſham (a). But he contended, that the words * uſually publiſhed” 
in the act, ought to be conſtrued to mean, “ ally af the time 
when the marriage in queſtion took place”. If fo, there was 
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enough ſtated. in the caſe, for the court to conſider this as a cha- 


pel in which banns had been uſually publiſhed. The word 


« often” is nearly tantamount to“ zu; but, if it were not, 


(a) M. 33 Ceo. 2. Burr. Settl. Caſes. No. 154. 
| yet, 
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yet, 3 as it is a rule that an order of ſeſſions is always to be ſup- 
Ported upleſs ſomething appears expreſſly on the face of it which 
ſhews it to be againſt law, the court would intend this to be 
ſuch a chapel as the act required, there being no direct aſſertion 
of the contrary. The act, he ſaid, was ſuppoſed to have been 
drawn by a very eminent perſon (5); it had been warmly op- 
poſed ; and, if the intention had been to reſtrain the celebration 
of marriages to pariſh churches and to chapels in which banns 
had been uſually publiſhed before the act, it was probable an 
explicit enactment to that effect would have been introduced. 

If the conſtruction contended for on the other fide ſhould pre- 


vail, this act would prove a trap to clergymen and innocent per- 


ſons, who could not be expected to ſearch into hiſtory, to diſcover 
the exact time when marriages firſt begun to be celebrated in any 


particular chapel. It was hard perhaps to draw a line, but here, 
an uſage was OE eſtabliſhed long before this marriage took 
place. 


The Attorney Genetic and Batt, nod againſt the calidity of 
the marriage. They ſaid the act was to be conſtrued as if the 
caſe had happened the day after it paſſed. Uſage fnce could not 
vary the caſe ; for, to give operation to uſage, it muſt have a legal 
commencement, becauſe, quod ab initio non valet, tractu temporis 
non convaleſcit. Arguments of hardſhip and inconvenience 
could only be reſorted to, when the law was doubtful, but here 
the words of the ſtatute were clear. This was no more a trap 
than any other prohibitory law. After the paſſing of the act, no 
marriages had been attempted to be celebrated in Lzncoln's-Inn 


Chapel, Gray's-Inn Chapel, and many others, although they 


were old chapels; becauſe banns had not been uſually publiſhed _ 
in them; and it would be abſurd, if a chapel erected ſince the 
act ſhould be in a better ſituation, in that reſpe&t, than thoſe 
which had exiſted long before. . 

Lord MAaNnsFlELD—Por a long time, 15 was much averſe to a 
determination of this point, in ſuch a queſtion, and between ſuch 
parties. But, upon more conſideration, I think we ought now 
to decide it, If there has been an abuſe, we ought to ſtop it as 
early as poſſible. A delay might lead to a ſuppoſition that we 
doubt, where in truth we do not; and any ſubſequent incon- 
venience, in conſequence of our ſuppoſed doubt, would be 
chargeable upon us. I remember, when I was Attorney General, 


(a) Lord Fardwicke, 


I was 


IN THE W BNv.rIksT YEAR oF Groken Ill 635 


1 Was obliged to ptofecute the miniſter of the Savoy, who infit- 1781. 
ed on tlie right of marrying without licence, and, taking . 
tage of 4 diſpute then ſubſiſting between the Crown and the The Riv 
— of Lancaſter, ſheltered himſelf ſometimes under the one, - goin 
and ſometimes under the other. He had märried many couples FIELD. 
in a year, a and many children had been born under thoſe mar- 

riages. But it was neceffary to {top the abuſe, even after it hid 


gone fo far; and he was convicted. Time, or the interpoſition 


of the legiſlature, may cute the marriages. which have been | 
altexdy folemnized in this chapel {1 J. The act clearly meant 


chapels exiſting at the time. It ſays, church or chapel belonging 
to the pariſh or chapelry where the parties reſide. There is no 


chapelry here. I any of opinion that this marriage was void by 
the proviſions of the ſtatute. 


Both the orders quathed. 


[1] As ſoon as the determination of the | pariſh church or public chapel, erected ſince 
court in this caſe was known, Lord Beau- | 26 Geo. 2. cap. 33. and conſecrated, valid in 
champ introduced a bill into parliament, | law, and to exempt the clergymen who had 
which paſſed into a law, for making all mar- celebrated ſuch marriages, from tlie penalties 


riages which had beet celebrated an any | of that ſtatute—ide 21 Geo. 3. cap. 53. 


The KING againſt Presa. wikis. 
25th May. 
() N Friday, 6 4th of Maj Blarcroft obtained a rule to An order of 


' ſhew cauſe, why an order of baſtardy made upon the de- —4 


fendant, by two Juſtices for the county of Hereford, and confirm . _— 
ed by the court of Quarter Seſſions for that county, ſhould not g 


cc peared to 


be quaſhed. The objections he then ſtated were; 1. That, in „ite , 


without ar 
the caption, the two Juſtices were ſaid to be rediding near unto ris adju- 


dication that 
the limits of the pariſh of, &c.“ and the words of the ſtatute ho perſon 


are, in or next unto the limits, &c. (a); 2. That the order Ani 
contained no'expreſs adjudication, and was therefore void ; ac- father, is 
cording to the caſe of Rex v. Periaſſe (6). voy” 

On Saturday, the 19th of May, Bower ſhewed cauſe. 

Upon examining the original order, it appeared, that the word 
in the caption was net and not “ near”; and there remained, 
therefore, only the ſecond objection to be conſidered. The or- 
der, was, in a great meaſure, in the ſame form with the Precedent 


in Burn e (c), but with the omiſſion of the followin 'S clauſe: 


| (a) 18 Elix. cap. 3. + 2. (c) 1 Burn. 189. 1370 Ed. 
(2) E. 20 Car. 2. 2 Sid. 363. 


7 2 5 40 We, 


=_ 
| 
= 


„ % 
< ? 3 
* — 


1781. 


£7 "WP 
— —— * 
1 


The Kin 0 
" againſt. 


Pirrs. 
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9 


8 „We, heretics, upon examination of the cauſe ee e 0 


« | ſtances of the premiſes, as well upon the oath of the ſaid A. B. 


4% as otherwiſe, do hereby adjudge him the og. C. D. to be ws 5 
«4 reputed father of the faid baſtard child.” EY 4, 
Bower contended, that, as the ſtatute of Elizabeth F017 not. 


| preſcribe any particular form, if enough appears on the face of 


the order to authorize the act of the Juſtices in charging the ſup- 
poſed father, that is ſufficient, The caſe in Stderfin i is not ſo 
deciſive as it would ſeem to be from the manner in which it is 


| ſtated by Burn (a), for it appears, in Sider in, that the objection 


on which the order was quaſhed, was, that the ſum was un- 
reaſonably ſmall (viz. 2d. per week), and this point about the 
adjudication i 18 mentioned after the deciſion, and, then, without 
any poſitive opinion of the court upon it. The lame principle. 
muſt govern with regard to orders of baſtardy and orders of re- 
moval, and none of the determinations upon orders of re- 
moval will be found to warrant the preſent objection. In Rex 
v. Weſtwood (b), there was nothing in the order to ſupply the 


— 


want of an expreſs adjudication. The ſame obſervation applies 


to Rex v. Minchinhampton (c), for it was not at all ſtated, there, 


that the pauper was likely to become chargeable. In Srallin- 


burgh v. Haxbay (d), the words only were, ** we do believe; in 


Waltham Magna v. Waltham Parva (e), © as ve are credibly in- 


formed; and, in Berry v. Arundel .f, © whereas complaint 
% harb been made to us.” In the preſent caſe, the Juſtices have 
expreſſly faid, ** whereas it hath appeared to us, &c.” and, in 
Suddlecomb v. Burwaſh (g), Lord Holt ſaid, that was ſufficient , 
and the ſame thing was afterwards determined in a caſe of Row 


v. Darnal (h), mentioned in the Report of Suddlecomb v. Burwaſh, 


| Bearcroft, on the other ſide, inſiſted, that the adjudication is the 
moſt important, and an indiſpenſable part of the order, and cannot 
be ſupplied by implication. It is true the court is not. ſo 
ſtrict with regard to orders of Juſtices, as in the caſe of convic- 
tions, but ill, it muſt appear, upon the order, that the Juſtices 
had an authority for what they did ; and, without an adjudica- 
tion they have no authority. They act both as jury and judges, 
and the order muſt contain both a verdict and judgment. In in- 
dictments founded on he common Jaw, nothing can be ſup- 


() 1 Burn. 193. 15th Ed. | 1 Sef, Ca, 131, 
(b) H. 4 Geo. 1. 1 Str. 73. Bott. 195. (e) E, 10 Geo. 1. 3 Burn. loc, cit. 
(.) E. 3 Geo 2. 2 Sejs, Ca. 92. Bott. 34). ½ E. 9 Will. 3. 1 Salk. 479. 
3 Furn, 475. 13th Ed. Burr. Seitl. Ca. p. 316. (s) T. 13 Vill. 3. 1 Salt. 491. 
44) T. 4 Bee. 1. 3 Burn, 475, 13th Ed, | (5) E. 2 dan, | 


plied 
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plied by inference; and, a fortiori, nothing ſo material as the 


adjudication can be intended in the caſe of particular juriſdictions 
created by fatute. If defects of this ſort could be cured by in- 


tendment, no order would ever have been held to be bad. The 


court will pay regard to precedents long eſtabliſhed, and ap- 
proved; and this order, though framed after the Precedent in 


Burn, has left out the moſt eſſential part. In Rex v. Perkaſſe, 


the rule to ſpew cauſe was granted on the objection as to the 
ſmallneſs of the ſum ; but it is clear, from an attentive peruſal 
of the caſe, that the ultimate deciſion went upon the want of 
adjudication. Moſt of the caſes cited in ſupport of the order 
make againſt it; and there is a material difference between the 


caſe put by Holt, in Suddlecomb v. Burwaſh, and this caſe, for 


the caſe he puts is of a ſubſtantive declaration, ** that it has 


5 appeared, &c.” and fo probably the order run 1n the caſe there 
referred to, of Rex v. Darnal; but, here, the words * 7t hath 
« appeared to us,” are coupled with the evidence [1], and do 
not ſeem to differ, in meaning, from we do believe, in Stal- 


linburgh v. Haxhay, where the reaſon given for quaſhing the 
order was, (and which equally applies here,) * that a-man may 


« believe a thing on uncertain evidence.” 


BULLER,. Juſtice, having mentioned Rex v. n (a); 
| ſtated in Bott, — where, according to his account of it, there was 


no adjudication of the birth of the child in the pariſh but under 


a * whereas,” and the court held zhat to be ſufficient, the court | 
1 giving their opinion till there ſhould be an opportunity 


of enquiring more fully into the circumſtances of that caſe. 
Lord MANSFIELD abſent. 


This day, his Lordſhip was in court, but not having heard 
the argument at the bar, the Judgment was delivered byW: Es, 


Fuſtice, to the following effect. 


WIILES, Juſtice, (after ſtating the objection, and obſerving 
upon the caſes of Rex v. Perkaſſe, and Suddlecomb v. Burwaſh)— 
The caſe of Saint Grles's Cripplegate v. Hackney (6), ſeems to 
be more like the preſent than Saddlecomb. v. Burwaſh. In that 
laſt caſe, the dicdtum is as was ſtated by Mr. Bower; however 
the report concludes, by ſaying “ there ought to be a particular 
* averment, Cc.“ and, in Saint Gries Cripplegate v. Hackney, 
the order runs very much in the ſame manner as here, vis. 


Tx] They are ſo put in the caſe of Suddlecomb v. Buraaſs. 


(a) E. 15 Geo. 2, Bott. 104. T0 gu. ; 1 Salk, 478. 


N „% whercas 
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1781, © 8 on oath made by the faid E. F. it appeats that her 
wr .< hyſband was laſt legally ſettled at Hodkney ;” and that order 
The Kro was quaſhed, e becauſe there was no judgment of the Juſtices 
ou cc concerning the laſt legal ſettlement, but only the oath of the 
eh... woman” (4). We have looked into the proceedings in Rex 
v. Grauęſend. and we find that there was an expręſi adjudication | 

: in that caſe, We are, therefore, all of n N this order 

cannot be ſupported. 


Both the N quaſhed. 
0 Salk, lac. cit, Pty 


* 


Barer ow againſt Wa Ir di; Poon Sheri? 


Friday, %%% Mi pls Ex. 
25th May. | | 


„ N laſt Hilery Term, on. Tharfiy, the 2 "my of rd Lee 


ſheriff for obtained a rule to ſhew cauſe why the verdid which had been 
e ee found for the plaintiff ſhould not be ſet _ anc a new trial 
— years granted, or a nonſuiĩt entered. 

claration This was an action on the FR apainſt the defendants as 

dare ail che ſheriff of Middleſex, on the ſtatute of 9 Aun. cap. 14. F 1. for 

particulzrs ar taking the goods of one Pope in execution, in a houſe let from 

but if it does, year to year by the plaintiff to Pope, without paying or content- 

eee ing him for a year's rent then due, and of which the defendants, - 
as g's before the removal of the goods, had notice. 

uiii. he declaration ſtated the demiſe, as follows: . 

The ſaid plaintiff, on Ge. demiſed, to one Benjamin Pope, 

a certain meſſuage, &c. to have and to hold unto the ſaid Ben- 

jamin, from the feaſt of St. Michael, then next following, for 

and during the term of one year from thence next enſuing, and 

fully to be compleat and ended, and ſo, from year to year, for 

ſo long as it ſhould pleaſe the plaintiff, and the ſaid Benjamin, 

yielding and paying, therefore, yearly and every year during the 

ſaid term, unto the plaintiff, the yearly rent or ſum of, &c. by 

four even and equal quarterly payments; to wit at the Feaſt of, Sc. 

The principal witneſs called: on the part of the plaintiff, was 

Pope himſelf ; who proved that the plaintiff let the houſe to 

him, by parol, for a year; and that there was no Stipulation about 


any time or times for the payment of the rent. 
It was contended, at the trial, (which came on before Lord 
MANSFIELD, at the Sittipgs for Middle Jex,) that, as the re 
2 | 3 had 
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bad laid a demiſe with areſervation of rent payable quarterly, he 


was bound to prove it exactly as laid; and that, having failed 


in that proof, he eught to be nonſuited. His lordſhip over- 


ruled the objection, being then of opinion that enough of the 
demiſe as laid had been proved to entitle the plaintiff to his 
action. The preſent rule was moved for, on the ground of a 
miſdirection. 

On Thurſday, the zd of May, the Attorney General, and Dun- 
ning, ſhewed cauſe, and urged, that the contract was not the gi 
of the action; the material part was, that a year's rent was in 
arrear, and that having been proved, the plaintiff had ſhewn 
enough to entitle himſelf to a verdict. 


Mood, on the other fide, infiſted, that, as the plaineiff had ſet 


forth the particulars of the contract, he was bound to prove them 
as laid; and, for this he cited ;—An Anonymous Caſe in Lord —_ 
mond, whe; a promiſe being laid, to deliver good merchan- 
_ diſeable wheat,” and the evidence being of a promiſe to deliver 
% good ſecond fort of wheat,” Lord pol held the variance to be 
fatal, and nonſuited the plaintiff (a) ; ; — The King v. Nudigate (3), 

where, upon a traverſe of an office found, the iſſue being, whe- 
ther J. S. deviſed © w F. N. and his heirs” or not, and the 
jury having found that J. .“ deviſed ** f A. for years, re- 
« mainder to F. N. in fee,” the court adjudged “ quod non devi- 


cc ſavit modo et forma; — Sands S Taſh V. Ledger (c), where, 


in an action of debt for rent, the plaintiffs declared on a demiſe, 
for 151. rent per annum, under a power to make leaſes for 


© twenty-one years,” and, the evidence being of a demiſe ** for 


% 151. rent per annum, and three fowls,” under a power © 79 
make leaſes for twenty-one years in poſſeſſion, and not in reverſion, ren- 
dering the ancient rent, and not di puniſhable of waſte,” Lord Holt 
directed a nonfuit ; — And Savage, gui tam, v. Smith, which was 
aſterwards ſtated by Lord Maxs#1ELD in delivering the Judg- 
of the court (d). 

The cafe ſtood over till this day. 

Lord Mans#1ELD (after ſtating the caſe) I am very free 
to own, that the ſtrong bias of my mind has always leaned to 
prevent the manifeſt Juſtice of a cauſe from being defeated or 
delayed by formal flips, which ariſe from the inadvertence of 
gentlemen of the DOINGS ; becauſe it is extremely hard on the 

(a) Peder, / 75 12 Wi. + +: £6 (e) Surry Aſſizes, 1 Aun. 2 Ld, Raya. 


Raym. 735. 792. 
KC.) B. R. E. 6 Car. 1. Sir W. Jones, 224. \ (4) Infra, p. 643. 
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155 to be turned round, and put to expence, from ſuch miſ- 
takes of the counſel or attorney he employs. It is hard alſo on 
the profeſſion. It was on this ground that I oyer-ruled the 
objection in this caſe ; but I am ſince convinced, both on the 
authorities which I am about to mention, and on the reaſoning 
in them, that I was wrong, and that it 1s better, for the ſake of 
juſtice, that the ſtrict rule ſhould in this caſe prevail. I have 
always thought, and often ſaid, that the rules of pleading are 
founded in good ſenſe. Their objects are preciſion and brevity. 

Nothing is more deſirable for the court than preciſion, nor for 


the parties than brevity. It is eaſy for a party to ſtate his 


ground of action. If it is founded on a deed, he needs not ſet 

forth more than that part which is neceflary to entitle him to 

recover. If he ſtates what is impertinent, it is an injury to the 
other party, and may be ſtruck out and coſts allowed, upon mo- 
tion. I remember a caſe, where, in an action on one covenant, 
the whole of a very long deed was ſet forth. The court referred 
it to the Maſter, and all was ſtruck out except the covenant on 


| which the action was brought, and coſts paid to the amount 


of 100 J. When I ſay that the plaintiff needs only ſet forth 
that part of a deed on which his action is founded, I do not 


mean to ſay that even hat is neceſſary. He is not bound to ſet 


forth the material parts, in letters and words. It will be ſufficient 
to ſtate the ſullance and legal ect. That i is ſhorter, and not. 


liable to miſrecitals, and literal miſtakes. Here, that method 


might have been followed. It certainly was not neceſſary to al- 
ledge this part of the leaſe that relates to the time of payment, 
in order to maintain the action. But, fince it has been alledged, 
it was neceſſary to prove it. The difliatian is between that 
which may be rejected as ſurpluſage, (which might have been 
ſtruck out on motion,) and what cannot. Where the declara- 
tion contains impertinent matter, foreign to the cauſe, and which 
the Maſter, on a reference to him, would ſtrike out, (irrelevant 
covenants for inſtance,) that will be rejected by the court, and 
need not be proved. But, if the very ground of the action is miſ- 


ſtated, as where you undertake to recite that part of a deed on 


which the action is founded, and it is milſ-recited, that will 
be fatal. For then, the caſe declared on is different from 
that which is proved, and you muſt recover ſecundum aliegata 
ct probata. This will reconcile all the caſes. In the pre- 
{ent inſtance, the plaintiff undertakes to ſtate the leaſe, and 
ſtates it falſely. There are many authorities which go to prove 


2 this 
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this diſtinction. I will mention three (which ate very ſtrong) 


where matter, which it was unneceſſary to ſet forth, being ſtated, 
and not proved, the variance was held to be fatal. The firſt is 
the caſe of Cudlip v. Rundle (a). There, —in an action by a 
leſſor againſt his tenant, for negligently keeping his fire, by 
means whereof the houſe was conſumed, —a demiſe to the de- 
fendant for ſeven years was ſtated in the declaration ; the defend- 
ant pleaded, that the plaintiff did not demiſe modo et formd ; and 


iſſue being joined, it appeared, on the finding by the jury in a 


ſpecial verdict, to be a leaſe at will. The court agreed, that the 
action would have lain againſt the defendant as tenant at will; 
but, as the plaintiff had ſtated him to be a leflee for years, and 
had proved him tenant at will, the variance was held to be fatal, 


and there was judgment for the defendant. ' The next is the 


caſe of Sæ vage qui tam v. Smith in the Common Pleas (b). That 
Was an action of debt againſt a ſheriff's officer, by an informer. 
The declaration ſtated a judgment, and a fer! facias upon that 
judgment. The feeri facias was given in evidence, but not the 
judgment, and the court held, that, though it might be unneceſ- 
fary to aver the judgment, yet, having been averred, it ought to 
be proved; and My Lord Chief Fuſtice DE GREY expreſsly went 
upon the diſtinction between immaterial and impertinent aver- 
ments, and ſaid, that the former muſt be proved, becauſe rela- 


tive to the point in queſtion [1]. The third caſe is Shute v. 


Hornſey, in this court (c). That was an action for double rent 
on the ſtatute (4). The declaration ſtated a leaſe for three years; 

but, on the evidence, it appeared that the leaſe for three years was 
void, under the ſtatute of frauds; and that the defendant was 
only tenant from year to year. This was ſufficient for the pur- 
poſe of the action; but a leaſe for three years having been laid, 

and not proved, the plaintiff was nonſuited; and a rule for ſet- 


ting aſide the nonſuit having been obtained, it was, upon the ar- 


gument of the caſe, diſcharged. Theſe authorities are in point 
to the doctrine I have laid down. But perhaps, notwithſtanding 


the weight of the caſes, if that doctrine were highly detrimen- 
tal, and the ſetting it right would be attended with no miſchief, 


[1] By a miſtake of the preſs, the | appears, not only from what is here ſaid by 
word“ material” is printed inſtead of ©* im Lord MansF1ELD, but alſo from a very ac- 
material,” in the report of this caſe in 2 | curate manuſcript note | have ſeen of $45.1 
HlackR. 1104. ** Tmmaterial”” certainly was | v. Smith, and indeed from the context wn 
the word uſed by De Grey, Chief Juſtice, as | Blackſtone own report, 


(a) B. R. J. 2 F. & M. Cartb. 202. (e) E. 19 Geo. 3. ä 
(5) T. 16 Geo. 3. 2 Blackp. 1101. (4) 11 Ges. 2, cap. 19. 5 Ti 
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Friday, 
25th May. 


By the inſol- 
vent debtors? 
act of 18 Geo. 


3. cap. 52. the 


inſolvent per- 


ſon is diſ- 
charged as to 


bonds execut- 
ed before the 
day in the act, 


but not paya- 


ble till after 


5 the day. 
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as it is only a mode of prides; it might deſerve FRG 
- But I believe it ſtands right, and upon the beſt footing ; for it 
may prevent the ſtuffing of declarations with prolix unneceſſary 


matter, becauſe of the danger of failing in the proof; and may 
lead pleaders to confine themſelves to ſtate the legal effect. 


We are all of opinion that the verdict ſhould. be ſet _ and 


Judgment of nonſuit entered. | 
The role ada de 


Pacer again WHEATE. 


CTIO N of debt on a bond, executed at Welminfter, on 
the 21ſt of November, 1777, for the penal ſum of 2 50 J. 


The defendant, by his Plea, confeſſes the debt; “ but, in pur- i 


* ſuance of an act of parliament, &c. (18 Geo. 3. cap. 52.) in 


A 


ebe obtained againſt him in that behalf by the plaintiff, ac- 
„ cording to the form and direction of that act, ſays, that he 
<« was beyond the ſeas in foreign parts, on the 1oth of March, 
1778, and was duly diſcharged, according to the ſaid act, at 


« &c. on the zd of November, 1778; and further ſays, that 


< the ſaid debt for which this action is brought, was contrat?- 
© ed before the 1ioth day of March, 1778, to wit, &c. where- 


* fore he prays judgment, and that his perſon may be diſcharg- 


* 


ed from the execution of the judgment to be obtained againſt 


„ him by the plaintiff i in this action, according to the form of 
e the ſaid act, &c.”— Replication, that the bond was made at 


the time and place in the declaration mentioned : Then {ets 


forth the condition; which was, to pay 125/. with lawful in- 


tereſt on the 21/t of November, 1778 ; then avers, that, after the 


making the bond, and after the ſaid 1oth of March, 1778, and 


before ſuing out the original writ, to wit, on the ſaid 21ſt of 
November, 1778, in the condition mentioned, the ſaid ſum of 
125 J. firſt became due, according to the tenor and effect of the 


ſaid condition, and not at any time before: That the defendant 


had not paid it then, nor afterwards, but that it ſtill remained 
unpaid ; by reaſon of which ſaid premiſes, the bond became for- 


feited, and the ſaid debt and cauſe of action thereby and there- 


upon accrued, after the faid 10th of March, 1778.—General 


Demurrer. 


The 


diſcharge of bis perſon from the execution of the judgment to 


P = ww 


IN THE TWENTY-PIRST YEAR: OF GEORGE Ill. 645 


YL The queſtion in this caſe turned upon, the conſtruction of the 178.1, 
3 words of the act of parliament, which are: That if any action 
e 3s: brought againſt a perſon who has taken the benefit thereof, fer 
for any debt dus before, &. he may, plead, in, diſcharge of Fon 
Sie per/on, that ſuch debt was cantracted or due before, &c. (a) 
| The-caſe was-argued, on Friday, the 11th. of May, by Mood 
in ſupport of the demurrer, and by Law, for the plaintiff. 
Mood admitted, that the particular clauſe. in the act on which 
the:queſtion here more immediately turned, and which directs the 
manner of pleading, is not very accurately penned; but he contend- 
ed, that, if the whole act was taken together, it would be manifeſt 
that it was the intention of the legiſlature, that debts under the 
circumſtances in this caſe, ſhould be diſcharged by the act. 
This, he ſaid, appeared clearly from the 47th ſection, which 
provides, that no perſon diſcharged by the act ſhall be im priſoned 
far any debt, bond, &c. contracted, incurred, occaſioned, owing, | 
or growing due, before, &c. and that, if arreſted, ſuch perſon - 
{hall be releaſed by any Judge of the court out of which the pro- | 
ceſs iflued, or by two Juſtices of peace, &c. og 
: Law. on the other ſide, inſiſted, that inſolvent acts ought 
not to be conſtrued with greater latitude in reſpect of the inſol- 
vent, than the bankrupt laws in reſpect of the bankrupt; and 
that a bond, made before bankruptcy, but not due till after, 
was not proveable under a commiſſion, nor diſcharged by the 
certificate, till a ſtatute was expreſſly made for that purpoſe (3). 
He obſerved, that the 47th ſection of the inſolvent act only ap- 
plies to the caſe of pri/oners, not of fugitives like this de- 
fendant [1]; and contended that, till the day of payment, in the 
caſe of a bond, the debt does not exiſt. 
Lord MaNsF1ELD ſaid, he thought this very point had boa 
determined upon ſome former infolvent act, and deſired the caſe 
might ſtand over, to give an opportunity of enquiring if there 
had not been a deciſion upon it. 
And, now, his Lordſhip mentioned, that the very ſame den 
had occurred in a caſe of Warkman v. Leake, and had been 
determined, H. 14 Geo. 3. (c); that, by a note he had ſeen of 
that caſe, it appeared that the court had held, that the bond, 


(1] By $41, the ſtatute may be pleaded to | by & 37, proviſion is outs made for the ſum- 
actions on debtsof priſoners, if contracted be- mary diſcharge from arreſts for debts con- 
fore the 28th of January, 1778, and af fugt- | trated before the 28th of January, 1778. 
tives if before the 10thof March, 1778. Yet, This muſt have been a ſlip in E the act. 


(a) 18 Geo. 3. cap. 6 2. & 40. : (c) 10th Feb. 


(5) 7 Geo. 1. cap. 31. I, 2. 55 3 | 
a ee 8 B though 


Saturday, 

26th May. 
The inſolven- 
cy of the de- 
fendant hav- 
ing happened Cauſe ſhewn was, that the defendant had become inſolvent fince 


fince the ac- 


caſe then before them. 
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though not payable till after the day in the act, yet was | 4 
in praſenti, and that, as ſuch, it was diſcharged; differing from 


a debt only payable on a contingency, which would not be diſ- 
charged, unleſs the contingency had happened before the day; 
and that he had then mentioned, that he and the other Judges 
had been reminded of various inſtances where they had diſ- 
charged from arreſts, under ſimilar circumſtances to thoſe of the 


: Jeg for the defotiduve; 


— 


BaiLLy againſt Wirxinson. 


p ON a rule to ſhew cauſe why * ſhould not be judg- 
ment as in caſe of a nonſuit againſt the plaintiff, the 


tion brought, the action brought. 


is good cauſe 
againſt judg- 
ment as in 


caſe of a non- 


ſuit. 


Saturday, 
26th May. 


A ſheriff or 
his officer is 
not liable to 


an action of 


falſe impri- 
ſonment, for 
arreſting a 
certificated 
bankrupt, a 
peer, a diſ- 


charged in- 


ſolvent, or a 


perſon who 
took advan- 
tage of the 


ſtatute of 20 
Geo. 3. c. 64. 


BULLER, Juſtice, ſaid, he had known ths rule for Judgment 
as in caſe of a nonſuit, refuſed on this ground, in former in- 
ſtances z and that it would be extremely hard, if a party ſhould 
be obliged to proceed, and put himſelf to expence, without a 
poſſibility of recovering either debt or coſts. 

en for the plaintiff; Sutton for the defendant. 
 .» Therule diſcharged. 


ge: 


TARLTON againſt FISHER and others. 


H1S was an action of treſpaſs, and falſe impriſonment.— 

The declaration contained two counts; 1. For impriſon- 

ing the plaintiff on the 27th of November, 1780, at Bath, in 
Somerſetſhire, and detaining him in priſon three days; 2. For 
impriſoning him at the ſame place, on the 29th of December, 
1780, and detaining him eleven days. — The defendants pleaded ; 
1. Not guilty, upon which ue was joined; 2. To the / 
count, a juſtification, as ſheriff” s officers, under a writ of attach- 
ment out of the court of Exchequer, directed to the ſheriff, and 
a warrant from him; 3. To the ſecond count, a like juſtification, 


made on the occaſion of the priſons in London being burnt by the rioters, although the party, in ſuch caſes, 


1s privileged from arreſts. 


under 


IN THE TWENTY-FIRST YEAR OF GEORGE II. 


under a precept in the nature of a writ of capias ad ſatisfaciendum, 


from the court of requeſts in the city of Bath, directed to them as 
officers of that court. The plaintiff replied; 1. To the juſtification 
pleaded in bar of the firſt count, that, before the time when &c. 


in the firſt count mentioned, and before the making of the ſtatute 


of 20 Geo. 3. cap. 64. viz, on the 2oth of November, 1779, he 
was arreſted, under a writ of /atitat, directed to the ſheriff of 


Somerſetſhire ; that, afterwards, before the time in the ſaid count 


mentioned, and before the making of the act, viz. on the zd of 


February, 1780, he gave ſpecial bail to the action, and, after- 


wards, before the time in the ſaid count mentioned, and after 
the making of the act, and before the priſons of the King's Bench 
and the Fleet, reſpectively, were repaired, or other priſon or 
priſons ſubſtituted in lieu thereof, reſpectively, and notice theref 


given in the London Gazette, viz. on the 25th of Auguf, 1780, 


he ſurrendered himſelf in diſcharge'of his bail, before Lord 
MANSFIELD, and was, thereupon, committed to the cuſtody of 


the marſhal ; that the tipſtaff then tendered him to the ſaid 
marſhal; and that, in all things, he conformed to the rules 
and directions by the ſaid act of parliament preſcribed, concern- 


ing ſuch priſoners who had ſurrendered in the manner in the ſaid 
act mentioned; by reaſon whereof, and by force of the ſaid act, 

at the time in the ſaid count mentioned, and from thenceforth 
he had been, and ſtill was, in the cuſtody of the marſhal, and was 
not liable to be arreſted by virtue of the writ in the ſaid plea men- 


tioned ; of all which premiſes the ſaid defendants, at the time in 


the ſaid count mentioned, had notice; 2. Then a ſimilar replica- 
tion to the ſpecial plea in bar of the ſecond count ; and 3. A 


zew aſſignment on the firſt count, of another aſſault and falſe im- 


priſonment.—To the replication on the firſt count, the defend- 
ants rejoined, that the plaintiff did not conform to the rules and 
directions by the act of parliament preſcribed ; on which rejoin- 
der iſue was joined: To the replication on the ſecond count, 
they rejoined, that the plaintiff was not committed by Lord 
MANSFIELD to the cuſtody of the marſhal in diſcharge of his 
bail; on which ue was alſo joined; and, to the new aflignment, 


they pleaded the general iſſue. 


A general verdict having been taken at the e for the ets. 
tiff, by miſtake, Morris obtained a rule to ſhew cauſe why the 
Poſtea ſhould not be amended, and made agreeable to the notes 
of the Judge who tried the cauſe, by entering the verdict for the 


defendants on all the iſſues, except on lo much of the general 


iſſue 
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iffue as related to the treſpaſs mentioned i the firſt count; and 


on the iſſue joined on the juſtification pleaded in bar to: the. firſt 


count; and why the judgment ſhould not be arreſted. 
The court having heard the counſel upon the edt of he 


a. and peruſed the Judge's notes, that part of the 


rule was made abſolute; and then the queſtion on arreſting the 


judgment was argued, by Wood for the r and nn, 


. Batt, for the defendants. 
The queſtion turned upon the ee of be following 
wands | in the, ſtatute of 20 Ceo. 3. cap. G4. 2 
And /hall.not be liable to be arreſted by virtue of any evil pro- 
© ceſs: out of any court; and, in caſe they have been, or ſhall 
9 9 ſo arreſted, ſhall be diſcbarged therefrom IJ. 
For the defendant, it was argued, that the ſheriff and lis offi- 
cers wers bound to execute the proceſs directed to them, and to 


keep the perſon arreſted till they were fatisfied of the truth of 


the ſurrender, and compliance with the regulations of the 
ſtatute. It could not be the meaning of the legiſlature that 


the ſheriff : ſhould take upon himſelf the truth of thoſe: circum- 


ſtances, upon the mere aſſertion of the party, or give implicit cre- 


dit to the marſhal's certificate [2]. The ſtatute does not operate 
as a ſuperſedeas, but, if a party will take advantage of it, the regu- 


lar method is to apply to the court, where he may make an - 
davit to the truth of the facts. The ſheriff has no authority to 


put him to his oath. Feme coverte are, every day, diſcharged 


from arteſts.” But no action of treſpafs was ever brought in ſuch 
caſes ; nor for arreſting perſons entitled to privilege. If, in any 
ſuch caſe, an action can be maintained, it mult be caſe, not treſ- 
paſs, and that can only be againſt the party, not againſt the ſhe- 
riff or officer; Salmon v. Percival (a) : Par fons v. e (5), Ca- 


meron v. Lightfoot (c). 


[1] This dos of the ſtatute hy applies to | ment of this caſe. I preſume F 6. was con- 


perſons who had been agually in cuſtoty, and | fidered as adopting, by rere all the 
ſet at liberty by the rioters. By 5 6. he ſame proviſions of & 2. 


ſort of ſurrender as had by $2. been preſcribed |  ! 2] A practice had prevailed ſince the act N 
paſſed for the marſhal to deliver a cert ficate 


as to them, is preſcribed for perſons under 
circumſtances like thoſe ſtated by this plain- | of the ſurrender and compliance with the 
tiff in his replication ; and it ſays, that, on directions of the act, to the party; but this is 
their complying with the rules and direc- | not preſcribed by the ſtatute. By the inſol- 
tions preſcribed by & 2. be bail jhail be | vent acts, the party is to be releaſed from ar- 
diſcharged, and the defendants deemed and | reſts, by a judge, or two juſtices, zpor ſewing 


taten to be in actual cuſtody; but does not | the copy of the order for his diſcharge. 18 Geo. 3. 
go on to add, . ard fhall not Be liable to fe cap. 52. $37. The marſhal's certificate was 


arreſted. This difference between the two | probably thought of,. from analogy to the 
clauſes was not taken notice of on the argu- | copy of the order in that caſe. 


(a) B. R. J. 6 Car. 1. Cre. Car. 196. e 8. E. 18 Gee. 2, 2 Blackft. 1 1190. 


6. e. B. M. 13 Cec. 3. 3 Will. 341. 
1 | | On 
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On the other fide it was ſaid, that the act had pointed out the 
means by which thoſe who had ſurrendered might be known 


upon application to the marſhal, 
him an account of their place of abode in writing (2), and the 


replication, in this caſe, expreſſly charged, hat the defendants. 


had notice of the ſurrender and diſcharge, viz. © of all which 
premiſes &c.” In Cameron v. Lightfoot, the ground of the deci- 
fon was, that the protection of a witneſs, 
redeundo, is the privilege of the court, not of the perſon himſelf. 


It would have been a good return to the writ that the party had 
conformed to the act, and ſo he could not arreſt him. 


Lord MansF1FLD—This is a direct action of treſpaſs, guare vi 


ef arms, and not on the caſe; and there is this diſtinction be- 


tween them, which always ought to be attended to: In treſpaſs, 
innocence of intention is no excuſe; in caſe, the whole turns 
upon it; malice, or. the quo animo, is the very giſt of the action. 


In this caſe, the notice is immaterial; for it is contended, that 


the arreſt was illegal; and the queſtion fingly is, whether the 


ſheriff muſt abſtain, at his peril, from arreſting any man who 


has taken advantage of the act. It is argued as if the diſcharge 
under the act operated as a ſuper/edeas. But the doubt will be, 


not on the act, but on the party; whether he is within it. The 


| ſheriff muſt determine that queſtion, he muſt decide whether 


the ſurrender was fraudulent, before he diſcharges. There is 
no doubt but there was a fraud upon the act in « 7 caſe. The 


plaintiff, an inhabitant of Bath, gives ſpecial bail before the 
riots, and then comes up to London to free his bail and himſelf. 
Could the legiſlature mean that every bailiff ſhould judge, at his 
peril, whether the ſurrender and diſcharge were fraudulent ? 
whether the act had been complied with? It neceſſarily paſſed 


very precipitately, from the urgency of the circumſtances. There 


is no direction how the diſcharge is to be, which, in the ſtatutes 
relative to bankrupts, and inſolvents, is explicitly pointed out; 
but the expreſſions, ** ſhall not be liable to be arreſted,” and © ſhall 
be diſcharged, * from the nature of the thing mean,“ ſhall be 
« diſcharged by proper authority.” The ſheriff is not bound not 


to arreſt. If he chuſes to take the truth of the fats upon him, 


and not arreſt the party, he may, and the ſurrender and com- 
pliance with the act will be a good return; but he will be 


anſwerable. The caſe of Cameron v. W bs aac] is material. 
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It is, there, ſaid that privilege will not be allowed but in 
fair caſes ; and, even then, treſpaſs will not lie for the arreſt. 
I am clear that an action of treſpaſs does not lie in this 
caſe, againſt the officers. Whether, if the defendants had 
done any thing oppreſſive, with full notice of all the circum- 
ſtances, an action on the caſe might be maintained, would be 
another queſtion. 8 | 

WII IS, Fuſtice,—I o. own 1 havk great doubts in this teaſe. 


There are two proviſions in the at; 1. That the party ſhall 


not be liable to be arreſted; 2. That, if he is arreſted, he 
ſhall be diſcharged. Under the firſt, I think treſpaſs would not 
lie againſt an officer who ignorantly arreſts a party who has taken 


the benefit of the at. But hat is not the caſe here for it is 


ſtated that the defendants had notice at the time of the arreſt. 
The party has no way of ſhewing that he is not liable, but by 


producing the certificate of the marſhal, which the ſheriff and 


his officers are bound to take notice of, in the ſame manner 


as in the caſe of a ſuperſedeat. Under the ſecond proviſion, * 


think treſpaſs might lie if the party were detained longer than 
was neceſſary for making the proper enquiries; 3 but, here, the 
plaintiff was only detained three days, which would be no more 
than reaſonable time. But I lay my finger on the firſt part of 
the clauſe, which I think deciſive that the arreſt was illegal ; 
and there is a clear difference between illegal arreſts, and arreſts 
againſt privilege. Unleſs the certificate has the effect of a A 


ſedeas, the firſt part of the clauſe is nugatory. 


ASHHURST, Juſtice,—I think this action is not maintainable. 


A ſheriff is bound to execute proceſs iſſuing out of a court of 


competent juriſdiction ; and, though there be no cauſe of action, 
or the proceſs i is erroneous, he is not reſponſible, The plaintiff 
himſelf, in ſuch caſes, is only liable to an action on the caſe for 


maliciouſly holding to bail. But it is unneceſſary, here, to go 
Into the queſtion of what remedy there might be againſt the 


party. It would be extremely hard indeed, upon a ſheriff, or 
his officers, if they were bound to enquire into the truth of the 
exemption, and determine upon it at their peril. The notice 
alleged in this replication 1s mere form. But, ſuppoſing there 
was actual notice, were the defendants bound to give credit to 
the allegation of the party ? Even if a certificate was ſhewn, I 


| ſhould doubt whether the officers would have been juſtified in 


diſcharging him. It is a plaintiff's buſineſs to take care how he 


takes out his writ. It he deliver at to the ſheriff, he takes all 


upon 
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upon himſelf. He may know, and take upon himſelf to 
prove, that the ſurrender and other proceedings were frau- 
dulent; and ſhall the officer diſcharge the party on the pro- 
duction of a certificate, when the plaintiff has it in his power, 
perhaps, to ſhew fraud in obtaining it? If there were fraud, 


what defence could be ſet up to an action for an eſcape? The 


a& could never mean that every ſheriff ſhould ſend to London to 
enquire who had ſurrendered. 


BULLER, Juſtice, — This ſeems to me a very cles caſe. I do 
not feel the weight of the argument on the firſt part-of the clauſe 


of the act. As to the diſcharge, expreſs words would have been 
uſed if it had been meant to veſt new powers in the ſheriff, 
The meaning muſt have been, to veſt the power of diſcharge 
where, in other caſes, it was veſted before, viz. in the court, out 
of which the proceſs iſſued ; or, in vacation, in one of the 


Judges. That ſatisfies the words of the act. In caſes of bank 


rupts, or inſolvents, what is done? Hundreds have been arreſted, 
but there never was an inſtance of an action againſt the ſheriff or 
his officers in ſuch caſes. The practice, in the caſe of bank- 
rupts, 1s, to apply to a Judge, and verify the certificate by 
affidavit (a). How could the ſheriff aſcertain that the certificate 
was ſigned by the commithoners? He cannot adminiſter an 
oath. In the caſe of inſolvent debtors, the proviſions for this diſ- 
charge are ſomewhat different in words, but are in ſubſtance, 
I think, the ſame. The party, there, is to be diſcharged ; not 
by the ſheriff, but by the order of a Judge, (or two Juſtices of the 
peace (5),) and there is, in the inſolvent acts, ſimilar words to 
thoſe of the firſt part of the clauſe in the ſtatute now under conſi- 
deration; for it is enacted, ** that no perſon to be diſcharged by the 
act ſhall be impriſoned &c.(c);” ſo that, if this is to be conſider- 
ed as a poſitive injunction upon ſheriffs not to execute proceſs but 
at their peril, falſe impriſonment would lie in every caſe where 


an inſolvent has been diſcharged by a Judge's order. The 


practice under the act in queſtion is too recent to have much 
weight; but, as far as it goes, it is againſt the idea that ſheriffs 
are to take upon themſelves to diſcharge. Frequent applications 
have been made to Judges to diſcharge perſons who had the 
marſhal's certificate, and they have exerciſed their diſcretion in 
deciding whether the party was entitled to his diſcharge. I my- 


ſelf have often refuſed to do it, on the ground of colluſion ; 


(a) Vide 5 Geo. 2. cap. 30. F 13, | (e) Ibid. 
(5) 18 Geo. 3. cap. 52. & 37. i | 
2 and 
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not a treſpaſſer for executing it. 


Saturday, 
26th May, 


When there - 


are iſſuesjoin= 
ed on ſeveral 


counts and on 
ſome a ver- 
dict for the 
plaintiff, and 
on others for 
the defendant, 
the defendant 
{hall not have 
coſts on that 
part of the 
record on 
which the 
verdict is 
found for 
him, 


and the court has declared, in particular, that, where: the de- 


fendant has come from a remote county to ſurrender, to the 
marſhal, in order to defeat his bond Ade creditors, the act will 


afford him no protection. The general law, as to ſheriffs, is, that 


if a ſheriff has acted in obedience to the mandate of the court he 
is excuſed. If he arreſt a peer, the writ is erroneous, yet he is 
In treſpaſs the defendant muſt 
ſhew an excuſe, Have the defendants done ſo in this caſe? Yes, 
for the mandate of the court was compulſory on them. The 
original plaintiff would not be liable to an action of treſpaſs till 
the writ is ſuperſeded, for, till then, it is a juſtification : After 
a ſuperſedeas treſpaſs will lie againſt the party; but ſtill not 
againſt the ſheriff, I take this to have been ſettled over and 
over again, and the inconvenience would be very great if the law 


were otherwiſe. 
The rule made 1 


ö \ 


Boren ER againſt GREEN. 


HIS was an Gion on "the 1 in which there was one 
count in trover, and another for words [1]. —Pleas; <* not 
0 oh the firſt count; and a ſuſtification to the ſecond.— 
Verdict for the plaintiff on the count. for frover, and for the 
defendant on the other. The Attorney General had obtained a 
rule to ſhew cauſe (a) why the maſter ſhould not tax the defendant 
his coſts relative to the pleadings and: proceedings on the ſecond 
iſſue which was found for the defendant, and why what ſhould 
be allowed to him on ſuch taxation. ſhould not be deducted out 
of what ſhould be allowed to the plaintiff on the firſt iſſue, in 
caſe the ſame ſhould exceed the coſts allowed to the defendant. 
Wheeler now ſhewed cauſe, and cited Aſtley v. Young (0). 
BULLER, Juſtice, ſaid, the practice of this' court had been 
uniform not to allow the defendant coſts in caſes of this ſort. 


x1 Fids Dichfoa' v. Clifton, © B. M. 7 f thews v. Hophin, B. R. F. 17 Car 2. 1 Sid: 
244. and that the true criterion to know 


N 3. 2 Will. 319. where it was determin- 
what counts can be joined is, not whether 


el that caſe on the cuſtoin of the realm, a 
ꝗ ünſt a carrier, and trover, may be joined in they require the {ame plea, but whether 
there 1s the ſame judgment in both. | 


one action, contrary to the old caſe of Mat- 


(a) On Monday, the 7th of May. --4 (5) B.Ro Tet Ge 2 Barre 1232. 


— 


NI SN OY 
a” 
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pt 
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They differed, he ſaid, from caſes where different iſſues are 1781. 
joined on different pleas: for, in thoſe caſes, the defendant ies 


allowed his coſts on the iſſues found for him [2]. | ens 
Ik)) be rule diſcharged [3]. 1 N 


| 1 vil Cooke v. e. B. R. H. 32 | fendant on the general iſſue. There Is 0 
Seco. 2. 2 Burr. 753, where it appears that | exception of that caſe, in the ſtatute, Vet, 
this point was not then ſettled. If the iſſue upon principle, and the reaſoning of the 
is found for the plaintiff on a ſpecial plea, or | court, in Cooke v. Sayer, the plaintiff ought _ 
there is judgment for him on a demurrer to | not to have any coſts in ſuch a caſe, becauſe 
ſuch plea, he is to have coſts by the expreſs | it appears, ultimately, that he had no cauſe 
proviſion of 4 Ann. cap. 16. 8 5 Quære, of action. | 


If that claufe extends to caſes where there is | [3] S. P. Briages v. Raymond, C. Z. H. 
Judgment for the plaintiff, on a demurrer to | 12 Geo. 3. 2 Blackſt. 800. and Norrie 


a ſpecial plea before the trial on the general | Waldron, C. B. E. 18 Geo. 3. 2 Blackft. 
iſſue and, afterwards, a verdict for the de- 1199. | 


A 1 
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Friday 


15th June. 
In an action 


againſt the 
indorſor of a 
bill of ex- 
change, if the 
plaintiff do 
not allege a 
demand and 
refuſal by the 
acceptor on the 
day when the 
note was 
payable, it is 
error, and not 
cured by ver- 
dict.—In like 
manner it is 
error, and 
not cured by 
verdict, of he 


do not allege 
notice to the 
defendant of 


the refuſal 
by the accep- 
tor. 


ARGUED and DETERMINED 


1. 


B E N CH, 


IN THE 


Trinity Term, 


In the Twenty-firſt Year of the Reign of Gz OR on: III, 


Rus HroN againſt ASPINALL. 


\HI 8 caſe came on upon a writ tof e error from the court of 
the county palatine of Lancaſter. It was an action of 


aſſumpfit. The firſt count in the declaration, —after ſtating ; a bill 


of exchange drawn by one Billinge on one Meyer, dated the 27th 
of November, 1778, and payable toone Jones, or order, three months 
after date; that Jones had indorſed it to Ryſhron ; and Ruſhton to 
Aſpmall ;—proceeded as follows; —“ Which ſaid bill of exchange, 
* ſo made, ſubſcribed, and indorſed as aforeſaid, afterwards, to 
« wit on the ſame day and year aforeſaid, (viz. the day of the date 
of the bill,) at Mancheſter aforeſaid, was ſhewn and preſented 
eto the ſaid Peter Meyer, for his acceptance thereof, and the 
« ſaid Peter Meyer, according to the uſage and cuſtom of mer- 
* chants aforeſaid, did, then and there, accept the ſame, and pro- 


% miſe to pay the ſaid ſum of 22 J. 105. therein mentioned, ac- 


* cording to the tenor and effef of the ſaid bill of exchange, and 
the indorſements thereupon ſo made as aforeſaid, yet the ſaid 


Peter Meyer, although afterwards, to wit the ſame day and 


cc 


gear aforeſaid, at Mancheſter aforeſaid, requeſted to pay the 


* ſaid ſum of money in the ſaid bill ſpecified, according to the 
tenor and effect thereof, and of his acceptance thereof ſo 


% made 
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« made as aforeſaid, altogether neglected and refuſed, and fill 
doth neglect and refuſe, to pay the ſame, of all which premiſes 
the ſaid John Fones, George Billinge, and Peter Meyer, re- 
ſpectively, the ſame day and year aforeſaid, at Mancheſter afore- 
* ſaid, in the county aforeſaid, had notice, and by reaſon there- 

« of, and according to the ſaid uſage and cuſtom of merchants, 
the ſaid Thomas Ruſhton became liable to pay to the ſaid Foſeph 
% Aſpinall, the ſaid ſum of money in the ſaid bill of exchange 


contained, according to the tenor and effect thereof, and of the 


& ſeveral indorſements ſo made thereon as aforeſaid, and, being 
te ſo liable, the ſaid Thomas, afterwards, to wit, the ſame day and 
year laſt mentioned, at Mancbeſter aforeſaid, in the county 
« aforeſaid, in conſideration thereof, undertook, and to the ſaid 
FJoſeph then and there faithfully promiſed, to pay to him the 
« ſaid ſum of money, in the ſaid bill of exchange contained, ac- 
* cording to the tenor and effect thereof, and according to the 
<« ſeyeral indorſements made thereon as aforeſaid,” 
The ſecond count was for another bill for 60 J. drawn, indorſ- 
ed, and accepted by the ſame parties; and was framed in the ſame 
manner with the firſt. 
The laſt count, which was upon an infimul computaſſet, con- 


cluded, that the ſaid 7. homas was found in arrear, and indebted 


to the ſaid Fo/eph in the further ſum of &c. and thereupon, 
« being ſo found in arrear and indebted as aforeſaid, the ſaid 
« Thomas, in conſideration thereof, afterwards, to wit, &c. un- 
„ dertook, and to the ſaid THomas, then and there faithfully 
* promiſed, fo pay to him the ſaid laſt ſum, when he n be 
« afterwards thereto requeſted. 

There was a general verdict for the plaintiff, and . 
being entered, the record was removed into this court, and the 
plaintiff in error aſſigned ſeveral errors on the different counts, but 
which contained only three objections; two to the two firſt counts, 
and one to the third: viz. 1. That it appeared, by the record, that 


the bill was made on the 27th of November, 1778, payable three 


mont bs after date, and that the payment was demanded of Meyer 
on the very ſame 27th of November; whereas, according to the 


tenor of the bill, and the cuſtom of merchants, it was not payable, | 


nor the payment demandable of Meyer, until the expiration of 
three months after the date thereof : 2. That it did not appear 
that Ruſhton, to whom the bill was indorſed, and who indorſed 
it to Aſpinall, had any notice of the refuſal of Meyer to pay the 
money in the bill mentioned, when the ſame was and became 

due, 
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due, and had been dembnded: of him, c without which notice 


te the ſaid Thomas Ruſbton, as an indorſor of the ſaid bill: of ex- 


change, was not liable by the law of this:kingdom, and, ac- 


© cording to the uſage and cuſtom of merchants aforeſaid, to the 
«© payment of the money therein mentioned, as ſuch indorſor of 
e the ſame bill :” 3. That, by the record, it appeared, that the 


promiſe of the ſaid Thomas Ruſhton, mentioned in the laſt count, 


Was made ©* to himſelf the faid Thomas RusnTow, and not to 


the ſaid Jose PR As PIN ALL, Wherefore the ſaid Joſephb Aſpi- 


* hall could not have or intin any action thereof agdinſt the 
% ſaid Thomas Ruſhtor:,” 
In the laſt term, on Ar the 25th of May, the caſe was ar- 


gued, by Chambre for the plaintiff in error, and Hood for the de- 


tendant. f | 

Chambre abandoned FE: objection to the laſt count, . con- 
tended, that the other two were fatal. — 1. The contract by 
the indorſor to pay the bill, was not abſolute, he ſaid, but con- 
ditional, 7. e. in the event of a demand being made on the ac- 


ceptor at the time of payment, and his refuſal. Such demand, 


therefore, muſt be made, in order to render the indorſor liable. 


It was a neceſſary circumitance to entitle the drawer to an action 


againſt him, and a plaintiff mult in all caſes ſtate a ſufficient cauſe 


of action in his declaration.—2. In like manner, the indorſor is not 


liable till after he has had notice of a demand having been made 
upon the drawer, and of his refuſal, How ſoon ſuch notice 
fl ali be given, —what ſhall, or ſhall not, be reaſonable time for 
notice, —is a matter for the conſideration of the jury; but ſome 
notice mult be given, and therefore ought to be alledged. 

Wood argued, in anſwer to both objections, that the facts of the 
demand and notice being circumſtances without which the jury 
could not have found for the plaintiff, they muſt now be pre- 


ſumed to have been proved, and that the omiſſion to alledge them 


in the declaration could not be taken advantage of after verdict. 
For this he cited the caſe of Htchen v. Stevens in Shower (a), 
where in an action of debt for rent by the bargainee of a rever- 
fon, after a verdict for the plaintiff, it was objected, in arreſt of 
judgment, that the plaintiff had not alledged attornment, without 
which, (as the law then ſtood,) he could have no title; “ but a 


rule was taken and agreed by all the court, that, in any caſe where 
any thing is omitted in the declaration, though it be matter 


(s) B. R. M. 34 Car. 2. 2 Shoul# 233. 


«c of 
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% of ſubſtance, if it beſuch as without proving it at the trial 


the plaintiff could not have had a verdiQ, and there be a ver- 
« dic for the plaintiff, ſuch omiſſion ſhall not arreſt the judg- 
* ment;z” and thereupon, after ſolemn debate, judgment was 
given for the plaintiff, With regard to the it objection in parti- 
cular, he contended, that the allegation, under a videlicet, that the 
demand of payment was made on the 29th of November, might 
be rejected as ſurpluſage. This was no more than appeared to 
have been done in a caſe of Sorrel v. Lewen, reported by Keble (a). 
There, in an action of indebitatus afſump/it, the promiſe was laid 
on the 1ſt of January, 26 Car. 2. which was a day not yet come, 


and, after verdict, it was held to be cured, becauſe that muſt have 


been found on evidence of a promiſe before the action, and a duty 
before the promiſe. And, as to the ſecond objection in this caſe, 


although there was no allegation of notice to the indorſor, yet 


it was ſtated, that he promiſed to pay, after the acceptor had re- 
fuſed, which he could not be ſuppoſed to have done without a 
knowledge of the refuſal by the acceptor. 


Chambre, in reply, obſerved, that the rule mentioned by Wood 
could not extend ſo far as he would carry it, otherwiſe a writ of 


error could never be ſupported, in any caſe, after verdict, The 


court would intend, that facts imperfectly ſtated had been com- 
pletely proved, but they never could preſume, that a material fact, 
which was not at all ſtated, had been proved. The firſt objec- 


tion would not be removed by rejecting the words ſtating the 


demand to have been on the day when the bill was drawn, for, 


ſtill, the declaration would remain without an allegation of a de- 


mand at the time when the bill became due. As to the promiſe 
by Ruſhton, that is only conſidered as inference of law, and no 
ſuch inference ariſes, unleſs it appears by the preceding part of 


the declaration that he was liable; or, if it is taken as an actual 


promiſe, yet it might have been made without notice of the re- 
fuſal by the acceptor ; and, if it was, no action could be main- 
tained upon it, becauſe, without ſuch ſuch notice, there would 
be no conſideration. 

The court were prepared to have given R the laſt day 
of Eaſter Term, (Monday, the 28th of May,) but neither of the 
counſel in the cauſe being preſent when Lord MAN SPIEL D 


was obliged to go to the Houſe of Lords, the cauſe ſtood over 
till this * 


W B. R. M. 26 Car. 2. 3 Keb. 354. 
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1781. . B Lord MAnsFieLD—The two objections inſiſted upon, are, 


1. That the declaration does nat allege a demand on the accep- 
tor. 2. That it does not ſtate notice to the defendant of the ac- 

againſt 
Asymaut. ceptor's refuſal to pay. The anſwer was, that, after verdict, it 
mult be preſumed, that thoſe facts were proved at the trial: and 


our wiſhes ſtrongly inclined us to ſupport the judgment if we 
could. But, on looking into the caſes, we find the rule to be; 


that, where the plaintiff has ſtated his title, or ground of action, 


defectively or inaccurately becauſe, to entitle him to recover, all 
circumſtances neceſſaty, in form or ſubſtance, to complete the title 
ſo imperfectly ſtated, muſt be proved at the trial it is a fair pre- 
ſumption, after a verdict, that they were proved; but, that, where 
the plaintiff totally omits to ſtate his title or cauſe of action, it 
need not be proved at the trial, and therefore there is no 
room for preſumption. The caſe cited from Shower comes 
within this diſtinction; for the grant of the reverſion was 
ſtated, which could not have taken effect without attornment, 
and therefore, that being a neceſſary ceremony, it was pre- 
ſumed to have been proved. But, in the preſent caſe, it was not 
requiſite for the plaintiff to prove, either the demand on the ac- 
ceptor, or the notice to the defendant, becauſe they are neither 
laid in the declaration, nor are they circumſtances neceſſary to 
any of the facts charged. If they were to be preſumed to have 
been proved, no proof at the trial can make good a declaration, 
which contains no ground of action on the face of it. The pre- 
miſe. alleged to have been made by che defendant is an inference 


of law, and the declaration does not contain premiſes from which : 


ſuch an inference can be drawn. 
I ſee, in a note of a caſe [1] in this court in Bofter Term, 


18 Geo. 3. I am ſtated to have ſaid; A verdi will not mend 


<<. the matter where the giſt of the duds. is not laid in the decla- 


ration, but it will cure ambiguity ; and there is a ſtrong caſe 


in print of an action for keeping a malicious bull (a), where, the 


ſeienter having been omitted in the declaration, it was held bad ; 


[1] Avery v. Hoole, It was an action a- | tion. Lord Mansfield obſerved, that, accord 


gainſt an unqualified perſon for uſing a gun. 


"The declaration ſtated, that the defendant 
uſed a gun, being an engine for the deft action 


of game. In arreſt of judgment it was ob- 
jected, that it was not averred that the de- 


fendant uſed the gun for the deſtruction of 
game, but the court over- ruled the objec- 


ing to one way of pointing the offence was 


ſufficiently charged, and that ſuch an ambi- 
guity, though it might be a good cauſe of 
ſpecial demurrer, or an objection to a con- 
viction (as was held in a caſe of Rex v. Hunt) 
was cured by verdict. _ 


(a) Fuxendin v. Sharp, C. B. E. 8 Will. 3. 2 gelb:. 3 Salk, Ia. 


after 
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«c 
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W for the nei! in error. 
„ The judgment reverſed, 


Joxzs and another, Aſſignees of GarDINER, a 


Bankrupt, again// BAR KLE v. 


HIS was a ſpecial action on the cls for non-performance 

of an agreement. The firſt count of the declaration— 
after reciting that the plaintiffs, as aſſignees of GAR DIN RR, were 
entitled to the equity of redemption of 1490/7. Bank ſtock, which 
was in mortgage to one Lane for ſecuring a ſum of money lent 
by him to the bankrupt, and that the defendant was deſirous that 
this equity of redemption ſhould be aſſigned to Lane by the 
plaintiffs, and that they ſhould execute, to Lane, a general releaſe 
of all claims and demands which they, as aſſignees, had upon 
him—ſtated the agreement to have been That on Gardiner's 
„having his certificate confirmed by the Lord Chancellor, 
« and the plaintiffs aſſigning to Lane, or any perſon he 
* ſhould appoint, ſo far as in them lay, the equity of re- 
demption of the ſaid capital ftock mortgaged to the faid 
Lane, and alſo executing to him a general releaſe of all claims, 
and demands, which they, as aſſignees, had on him, the de- 
fendant ſhould pay, and promiſed to pay, to the plaintiffs, (four 
months after the certificate ſhould be confirmed by the Chan- 


cellor, and on the plaintiffs aſſigning the equity of redemption, as 
aforeſaid, of the ſaid ſtock, to Lane, or any perſon he ſhould 


appoint, and executing and delivering ſuch general releaſe,) the 
ſum of 611 J. to the plaintiffs, for the benept of the creditors of 
the bankrupt.” —Then, after ſtating, that, in conſideration of 


the promiſe and undertaking of the plaintiffs to perform all their 


ec 
cc 


cc 


bo 


„ 


A 


0 


* 


Cc 
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part of the agreement, the defendant promiſed and undertook to 
fulfil all his part of it the plaintiffs averred, * That, afterwards, 


(e 


\ viz. on the 19th of July, 1774, the bankrupt's certificate was 
allowed and confirmed by the Chancellor, that the plaintiffs, 


at all times ſince the making of the agreement, had been ready 
and willing, and, at the expiration of four months from the 
time of the certificate being confirmed by the Chancellor, 
vg. on the 20th of amber, 1774, ofered to the defendant, 
to afjign, as far as in them lay, the ſaid equity of redemption, 


* Oc. 


cc 


cc 
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after verdict. Therefore we are all of opinion that there ſhould 
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© Tueſday, 


Igth June. 


Where ſome- 
thing is cove- 
nanted or a- 
greed to be 
performed by 
each of two 
parties at the 
ſame time, he 
who was ready 
and offered to 
perform his 

part, but was 
diſcharged by 
the other, may 
maintain an 

action againſt 
the other for 
not perform- 


ing his part. 
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cc Ge. and to execute and deliver to the ſaid Lane 2 general re- 


* leaſe, &c. and did, then and there, tender to the defendant, a 
* draft of ſuch affignment and releaſe to the ſaid Lane, for his 
the ſaid defendant's approbation thereof, and did, then and there, 


.- 


er to execute and deliver, and would, then and there, have exe- 
«© cuted and delivered, to the ſaid defendant, ſuch aftignment 


4 


and releaſe, but that the ſaid defendant, then and there, ab ſo- 
* lutely diſcharged the plaintiffs from executing the ſame, or any 
* aſſignment or releaſe whatſoever—Yet the defendant, not re- 


* 


* garding, Sc. did not, four months after the ſaid certificate had 


been confirmed by the Chancellor, nor, at any time before, nor 
* ſince, although often requeſted, pay the ſaid ſum of 613 /. 
mor any part thereof, to the plaintiffs' ',—There was another 
count nearly to the ſame purpoſe—The defendant pleaded, 1. The 
general iſſue. 2. To the firſt count, That the ſaid plain- 
tiffs did never execute an aſſignment of the ſaid equity of 

* redemption, to the ſaid Lane, or any perſon he appointed, 

«© and a general releaſe to the faid Lane, of all claims and de- 
% mands which they, as aſſignees, had on him, at the time of 
<« making the agreement, and deliver or tender ſuch aſſignment 
« and general releaſe ſo executed, to the ſaid Lane, or the ſaid 
defendant.” 3. A like plea to the ſecond count. To theſe 
ſpecial pleas the defendant demurred, and ſhewed for cauſe, in 
the demurrer to the plea to the firff count, that the defendant 
had not, by his plea, traverſed or denied, or attempted to put in 


* 


iſſue, any matter of fact alleged by the plaintiffs, but had intro- 


duced and attempted to put in iſſue matters of fact not alleged, 
nor neceſſary to be alleged, and that the plea was no anſwer to the 
ſaid firſt count, but evaſive and argumentative; and the ſame to 


the plea to the ſecond count. The defendant joined in demurrer. 


Le Blanc for the plaintiffs— The averment of the plaintiffs, in 
the declaration, is equivalent to an averment of a performance 
of their part of the agreement, and, if it is, the plea is bad. 
1. Wherever a man, by doing a previous act, would acquire a 


right to any debt or duty, by a tender to do the previous act, if 


the other party refuſes to permit him to do it, he acquires the 
right as completely as if it had been actually done; and, if the 
tender is defective owing to the conduct of the other party, 
ſuch incomplete tender will be ſufficient, becauſe it is a general 
principle, that he who prevents a thing from being done ſhall 
not avail Limſelf of the non- performance which he has occa- 
ſioned. Thus. it is laid down by Lord Coke, that, if a man 

make 
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make a feoffment in fee, upon condition that the feoffee ſhall. 1781. 


Te-infeoff him before ſuch a day, and, before the day, the feoffor > 
_difſeize the feoffee, and hold him out by force until the day be 2 
paſt, the ſtate of the feoffee is abſolute, for the feoſfor is the p 


BarkKLiy. 


:cauſe wherefore the condition cannot be performed, and there- 
fore ſhall never take advantage for non- performance thereof (c).“ 
In Lancaſture v. Killingworth, which is reported by Lord Ray-. 
mond (d), and in other books (e), the plaintiff declared on a co- 
venant by the defendant's teſtator, that, upon two days notice to 
be given to the teſtator to accept 2000d. Hudſon's Bay ſtock, at 
the :Hudſon's Bay Houſe, in Sc. and upon the transfer thereof to 
him, he would pay the plaintiff. 2000 J., and the plaintiff averred, 
that he gave notice, and was ready, there, at the day, and offered 
to transfer: the ſtock, but that the teſtator did not come to accept 
it: This was held ill upon demurrer, becauſe the plaintiff did 
not aver a refuſal by the other party, or that he ſtaid till the laſt 
kour of the day, and the other did not come: But Lord Holt 
faid, That, though the money were payable zpon the transfer, 
vet, it a egal tender had been made by the plaintiff, he would 
4* have been as well entitled to the money, as if he had made aa 
« actual transfer.” So, in Blackwell v. Naſh V, which was 
debt for a penalty, the plaintiff declared, that he covenanted to 
transfer to the defendant, on or before the 2 iſt of September, ſo 
much ſtock, and that the defendant, in conſideratione præmiſſorum, 
covenanted to accept and pay for it, and then averred, that he was 
at the books the 2 1ſt of September, & paratus uit & obtulit to 
transfer to the defendant, who, then and there, refuſed to accept, 
er pay. On demurrer, it was objected, that this was a condition 
precedent, and, therefore, to entitle himſelf to the action, the 
plaintiff ought to have ſhewn an actual transfer of the ſtock; but 
the court held that the expreſſion . in conſideratione præmiſſorum, 
meant, in confideration of the covenant to transfer, and not of an 
actual transfer, but, that, Fit had meant an actual transfer, 4 
render and refuſal would amount to a performance. Both of 
theſe caſes prove, that the refuſal of the defendant excuſes the 
non- performance, and compleats the tender. In the caſe of Peter 
v. Opie, reported by Ventris (g., and Saunders (4), the ſame 
Principle is to be found. That was aſſumpſit, on an agreement 
between the plaintiff and the detendant, that the plainti ſhould 
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bon TY two walls, and build a houſe, Ge. for the defendant, - 


and that the defendant ſhould pay him, pro labore ſus in & circa 
divoul, honem Se., 8 J. and, that, in conſideration that the plaintiff 


aſſumed to perform his part, the defendant aſſumed to perform 


his, and the plaintiff averred, hat he was ready and offered 


to perform all on his part, but that the defendant had not paid 
him the money. After verdict, the defendant moved in arreſt of 


judgment, becauſe there was no averment of performance « or ten- 


der. But, the court, after ſeveral arguments, and a diſcuſſion 
how far the words © pro /abore” made a condition precedent, 
held, that this was good after verdict. Now, the utmoſt that 
could be implied after the verdict was the refu zſal on the part of 


the defendant; for ſuch an implication comes under the diſtinc- 


tion in the rule on which a late caſe was decided (i), being only 


| circumſtance attending the fats on which the plaintiff's title 


was founded ; but, if nothing but performance would have done, 


then the very ground of action was not averred in the declaration, 


and that, according to the ſame rule, could not have been im- 


plied after verdict. To the ſame effect is a caſe ſtated in Rolle's 
Abridgment (&), from the Year books (1), where, the condition of 


a bond being to raiſe a mill, the obligor came to the obligee, 
and ſaid, all is ready to erect the mill, and aſked when he would 


have him come with it and put it up, and the obligee anſwered, 


that he would not have it, and diſcharged him entirely of the 


mill. That was held to excuſe him from the performance. And, 
in the ſame book (m), it is laid down, that, if a condition be, 
that the ſon of the obligor ſhall ſerve the obligee ſeven years, if 
he tenders his ſon, and the obligee refuſes, or takes him, and, 
within the term, commands him to go away, the bond will not 
be forfeited. In like manner, where money is to be paid, tender 


and refuſal is conſtantly held to be equivalent to performance. 


But, if it is ſaid that the tender in the preſent caſe was defective, 
and incomplete, till that cannot avail the defendant, becauſe he 


has made it good by waver, having diſcharged the plaintiffs from 
doing any thing farther. That ſuch a waver may make good a 


Usfadtive tender, is proved by many authorities, and, particularly, 


by the caſe of Auſten v. The Executors of Sir William Dodwell (n), 
where, on a queſtion whether intereſt ſhould be allowed on 2 


(i) Ruſhtonv. Aſpinall, ſupra, p. ed () 1 Roll. ty: 455. P. pl. 1. Q. pl. 1. 
(4) 1 Roll. Abr. 45 3. N. pl. 5. | 

.) 3 Hen. 6. 37. #9. 

2 | , mortgage, 


(s) Canc. H. 1729. 1 Eg. Cafes Abr. 510 
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mortgage after an alleged tender of the principal, it appeared, 
that the plaintiff had tendered a bank bill to one of the executors, 
for him to take, out of the amount of it, the principal and inte- 
reſt then due. The executor refuſed to take it, and the plain- 
tiff aiking if he objected to the legality of the tender, and ſay- 
ing that, if he did, he would preſently turn the bill into money, 
he anſwered, that he did not; upon which, Lord KING held, 


that the tender in a bank note was not, ſtrictly ſpeaking, a legal 


tender, but, fince it was proved that the defendant offered to 
turn it into money, hat made it a good tender. Now, here, 
there was the moſt complete waver of the irregularity, by the 
diſcharge from executing any aſſignment or releaſe whatſoever. 
2. What I have hitherto ſubmitted to the court, is upon the 
ſuppoſition that the execution of the aflignment and releaſe was 
a condition precedent ; but I thall now contend, that there is 
no condition precedent in this caſe, but that this is one of thoſe 
middle agreements in which what each has undertaken to do, is 
to be performed at the ſame time. There are no words neceſſa- 
rily importing priority here, as, . for, in confideration of, pro- 
inde,” &c. but the agreement is, that the one party is to do an 
act, on the other's doing another. Turner v. Goodwin (o), re- 
ported in 10 Modern, is a caſe extremely applicable on this diſ- 
tinction. That was an action of debt upon a bond, by the con- 
dition of which, after reciting that 4. was indebted to the plain- 
tiff in a bond of 3000/7. conditioned for the payment of 1 500 J. 
and had recovered judgment for that money, it was declared, that 
the defendant, upon conſideration that the plaintiff would for- 
bear ſuing out execution upon A, promiſed to pay the money, 
upon requeſt, to the plaintiff, * he afigning over to him the judg- 
ment he had againſt 4”. The defendant pleaded, that the 
plaintiff bad not aſſigned the judgment; to which the plaintiff 
replied, ** that he was ready to aſſign, and requeſted the de- 
fendant to pay the money, which he refuſed, (p,“ and, to this 
replication, the defendant demurred. It was contended, on the 


part of the defendant, that the words © He aſſigning” Sc. made 


a condition precedent, The caſe was argued ſeveral times, and 


there was, on the firſt argument, a difference of opinion, but, at 
laſt, judgment was given for the plaintiff, which could not have 


been, if the court had not held, that the aſſignment was not a 


(e) B. R. E. 12 Am, 10 Mod. 153. (%) 10 Med. 190. 


condition 


\ CASES IN TRINITY. TERM- 
EET be Meh It may be ſaid that 10 W is 20 


a book of authority; but there is a recent caſe in this court 
- which confims the doctrine there laid down, and the diſtinctions 


ſtated to have been taken by Lord MaccLeseiftD. The caſe [ 
allude to, is that of Kingfiow's v. N determined in E. 1 3 


It was an action of debt for non- performance of covenants 
contained in certain articles of agreement between the plain- 
* tiff and the defendant. The declaration ſtated; — That, by arti- 


cles made the 24th of March, 1770, the plaiatiff, for the 


* conſiderations therein- after mentioned, covenanted with the 
* defendant, to ſerve him for one year and a quarter nextenſuing, 
as a covenant-ſervant, in his trade of a filk-mercer, at 200/. 
«c q year, and, in conſideration of the premiſes, the defendant 
« covenanted, that, at the end of the year and a quarter, he would 
give up his buſineſs of a mercer to the plaintiff, and a nephew 

of the defendant, or ſome other perſon to be nomini:ted by the 


N defendant, and give up to them his ſtock i in trade, at a fair 


valuation; and that, between the young traders, deeds of part- 
= * nerſhip ſhould be executed for 14. years, and from and imme di- 
= ately after the execution of the » ſaid deeds, the de efendant would 
permit the aid young traders to carry on the ſaid buſineſs in the 
<< efendant' 8 houſe. Then the declaration ſtated a covenant by 
« the plaintiff, that he would accept the buſineſs and ſtock in 
< trade, at a fair valuation, with the defendant's nephew, or ſuch 


<< other perſon, &c. and execute ſuch deeds of partnerſhip, and, 
<< further, that the plaintiff ſhould, and would, at, and before, the 


ſealing and delivery of the deeds, cauſe and procure good and 
<* 1 efficient ſecurity to be given to the defendant, to be approved of 


4 by the d defendant, for the payment of 2591. monthly, to the de- 
«« fendant, in lieu of a moiety of the monthly produce of the 


4 ſtock in trade, until the value of the ſtock ſhould be reduced 


* to 4000/.—Then the plaintiff averred, that he had performed, 
and been ready to perform, his covenants, and aſſigned for 
Nv breach, on the part of the defendant, that be had refuſed 
** to ſurrender and give up his buſineſi, at the end of the ſaid year 
«© and a quarter.—The defendant pleaded, 1. That the plaintiff 


[2] This caſe of Turner v. Goodwin, as | © ing a judgment.” But Viner cites the 
Rated in Viner's Abriagment, vol. 20. p. 183. | cafe from a book of ſtill leſs authority than 
l. 9. is ſtill more in point to the preſent, | 10 Mod. wiz, 2 Barnard. 308. 
for, there, the words are ** upcn his aſſign- 


So — did 
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ec did not offer ſufficient ſecurity; and 2. That he did not give 1781. 
« ſyfficient ſecurity for the payment of the 250 J. Cc. And CO 
« the plaintiff demutred generally to both pleas.—On the part 2 
« of the plaintiff, the caſe was argued by Mr. Buller, who con- 1 
e tended, that the covenants were mutual and independant, and, | 
« therefore, a plea of the breach of one of the covenants to be | 
performed by the plaintiff was no bar to an action for a breach 5 | 
« by the defendant of one which he had bound himſelf to 
« perform, but that the defendant. might have his remedy for 


« the breach by the plaintiff, in a ſeparate action. On the other 
6 fide, Mr. Groſe inſiſted, that the Covenants were de ependant 


665 


« jn their nature, and, therefore, performance muſt be alleged; 
« The ſecurity to be given for the money, was REN . 
« chief object of the tranſaction, and it would be highly unrea- 
ſonable to conſtrue the agreement, ſo as to oblige the defen- 
« dant to give up a beneficial butineſs, and valuable ſtock in 
trade, and truſt to the plaintiff's perſonal ſecurity, (who might, | 
« and indeed was admitted to be worth nothing,) for the perform 
« ance of his part.—In delivering the judgment of the court, 
« Lord MANSFIELD expreſſed himſelf to the following effect. — 
„There are three kinds of covenants: 1. Such as are called 
„mutual and independant, where either party may recover 
damages from the other, for the injury he may have received 
« by a breach of the covenants in his favour, and where it is 
« no excuſe for the defendant, to allege a breach of the covenants. 
* on the part of the plaintiff. 2. There are covenants which 
« are conditions and dependant, in which the performance of 
one, depends on the prior performance of another, and, there- 
« fore, till this prior condition is performed, the other party is 
* not liable to an action on his covenant. 3. There is allo a F 
« third ſort of covenants, which are mutual conditions to be per- „ 
1 formed at the ſame time; and, in theſe, if one party was 
ready, and offered, to perform his part, and the other negle&- 
ed, or refuſed, to perform his, he who was ready, and offered 
© has fulfilled his engagement, and may maintain an action for 
the default of the other; though it is not certain that either 
is oblized to do the firſt act. — His Lordſhip then proceeded to 
* ſay, that the dependance or independance of covenants was to 
be collected from the evident ſenſe and meaning of the parties, 
* and, that, however tranſpoſed they might be in the deed, their 
* precedency muſt depend on the order of time in which the in- 
tent of the tranſaction requires their performance. That, in 
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be the caſe before the court, it would be the greateſt eie if 
the plaintiff ſhould prevail: The eſſence of the agreement 


% was, that the defendant ſhould not truſt to the perſonal ſecu- 


. * rity of the plaintiff, but, before he delivered up his ſtock and 


BarkLey. 


wp buſineſs, ſhould have good ſecurity for the payment of the 
% money. The giving ſuch ſecurity therefore, mult neceſſarily 
« be a condition precedent.—Judgment was accordingly given 
1 for the defendant, becauſe the part to be performed by the 
by plaintiff, was clearly A condition precedent.” 


Is 


But, it is equally clear, that, in the preſent n, the agreement 
falls within the third claſs, as defined by Lord MANSFIELD, 


and, therefore, abſolute performance by the plaintiff was not 


neceſſary to entitle him to his action, nor had he occaſion to aver 
any thing further than that be was ready to aſſign the ſtock, and 
grant the releaſe. 


Wood for the defendant—The plaintiff” 8 part of this agree- 


ment was a condition precedent. There cannot be a more em 
| phatical | term to expreſs priority of performance, than the word 


* upon,” The general principle is true, that tender. and re- 


fuſal is ſufficient, but the plaintiffs ought to have done every 
thing they had engaged to do, as far as was in their power, 
without any concurrence of the defendant; and, after that, if 


they had tendered to complete their part, and the defendant had 


refuſed his concurrence, ſuch tender and refuſal would have been 
equivalent to a performance. Theſe plaintiffs had not pro- 


cceded fo far. They might have executed a releaſe, and ten- 


dered to deliver it to the defendant; ſor, as it was not required 


by the agreement that it ſhould be ſuch a releaſe as the defen- 
dant ſhould approve of, they might have gone that far without 
his concurrence. Burt, inſtead. of doing ſo, they only tendered 
a draft of a releaſe. It was the more neceſſary they ſhould 
perform every thing in this caſe which they had bound them- 
ſelves to do, as far as they .could without any hindrance from 
the.non-concurrence of the defendant, becauſe there is no expreſs 
mutual promiſe on their part to execute the releaſe, ſo that the 
defendant could not have brought an action againſt them for not 
doing it. The two following caſes are directly in point: Viz. 
1. Auflinv. Fervoy/ſe (), where the plaintiff declared, that he 
had bought a horſe of the defendant for zwenty-two ſhillings 


ts) T. 34 For. 1: Hb. G9, 4% 
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paid in hand, and for 117. more to be paid at the death, or mar- 


riage, of the plaintiff, for which he ſhould become bound, with ſuf- 
fcient ſurety, by their writing obligatory, and that the defendant, 


in conſideration thereof, promiſed to deliver him the horſe, when 
he ſhould be required, and then averred, that, afterwards, be er- 


ed to become bound ig him, but yet the defendant had not delivered 
the horſe, though he had been required ſo todo. On non afſump- 
t pleaded, there was a verdict for the plaintiff, but the judg-. 
ment was arreſted, becauſe he had not averred that he had ten- 
dered the obligation ſealed, nor ſtated what ſecurity he had 
offered: 2. An anonymous cale in Rolle's Reports (7), where, in 
an action on a bond conditioned for the delivery of a releaſe on 
a certain day to the plaintiff, the defendant pleaded, that he was 
ready, on. the day, to ſeal and deliver the releaſe, that it was writ- 
ten, and the wax fixed to the label, but the plaintiff refuſed to 
accept it. The plaintiff demurred: And it was laid down, by 
CHAMBERLAINE, Fuftice, that, if a defendant is bound to do a 


thing which cannot be done without the plaintiff, and the plain- 


tiff refuſe to accept it, there the defendant is diſcharged if he 
does what is in his power, but, that, in that caſe, the defendant 
had not done all he could, for he ought to have ſealed the releaſe 


without the plaintiff, which he had not done. The ſame prin- 


ciple is to be gathered from the determination in Blandford 


v. Angrews (s); for, there, in an action on a bond conditioned for 


the defendant's procuring a marriage by ſuch a time between the 


_ plaintiff and one J. P. the defendant pleaded, that the plaintiff 


had gone to J. P. and abuſed her, and told her, that, if he 
married her, he would tie her to a poſt, by reaſon whereof, 
the defendant could not procure the marriage by the time ſti- 


pulated, and the plaintiff having demurred to the plea, it 


was held to be bad, becauſe the defendant had not alleged that 
he had uſed his endeayour to procure the marriage, and he ought 
to have ſhewn there was no default in him, and that he did as 


much as in him lay to procure it. Both this caſe, and Auſtin 


v. Fervoyſe, are recognized by Lord Holt, as law, in that of 
Lancaſhire v. Killingworth (t). With regard to the payment of 
money, if the perſon who is bound to pay ſhould bring money 
in bags, and fay to the other, Here, I am ready to pay you 
the money,” and the other ſhould diſcharge him, ſurely that 


R. N M. 20 Tac. 1, 2 Roll. 238, (:) 1 Ld, Raym, 687. 
"A | 


B. 
3B. R. M. 41 El. Cro. El. 694. 


tender 


would not be ſufficient, but he ſill ought to make an actual 
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wry 1 the money. This was exproſlly adjudged in | thee caſe, 


the plaintiffs, they do not come up to the preſent caſe. In Lan- 
caſbire v. Killingworth, a tender of the transfer, and refuſal by 
the defendant, would hive been ſufficient, becauſe the plaintiff 


ſtock without the preſence of the other party' ) —rhe caſe of 


every ſtep neceſſary for him to do, in which the defendant's con- 


Blandford v. Andrews was, he ſaid, the ſtrongeſt, but, in that 


| have it,” he thought that would be a ſufficient tender. 


deliver a general releaſe, and tendered a draft of an affignment 
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of Sucklinge v. Coney (u). As to the authorities relied on for 


could not have gone farther without the concurrence of the 
defendant.—(Lord MANSFIELD, «© Yes, he might transfer 


Peter v. Opie was after verde, and therefore does not eſta- 
bliſh what is, or what is not, good, upon demurrer; In the caſe 
ſtated by Rolle from the Year-books, the plaintiff could not have 
come upon the defendant's premiſes, to erect the mill, without 
his concurrence. The tender of the bank-note, in Auſten v. The 
Executors of Dodell, was equivalent to a tender of caſh, eſpecially 
being accompanied with an offer to turn it into money. 

Le Blanc, in reply, admitted, that, unleſs there were a diſcharge 
by the other party from going farther, the plaintiff muſt take 


currence is not requiſite, before he can avail himſelf of a refuſal 
by the defendant; but that none of the caſes cited, went ſo far 
as to contravert his poſition, that, where the defendant ſtops the 
plaintiff by the way, he may take advantage of it. The caſe of 


caſe, there was only an averment that the defendant paratus uit, 
and then particular facts ſtated, from which an inference was to 
be drawn, that the plaintiff, by his conduct, had rendered it 
impoſſible for him to perform the condition; but no allegation 
of an expreſs diſcharge by the plaintiff. As to the payment 
of money, in the caſe put of its being in bags, if the other 
party ſaid, * ] admit the money to be there, but I wont 


Lord MAxSTIEILD If ever there was a clear caſe, I think 
the preſent is. One needs only ſtate what the agreement, 
tender, and diſcharge, were, as ſet forth in the declaration. It 
charges, that the plaintitts offered to aſſign, and to execute and 


and releaſe, and offered to execute and deliver ſuch aſſignment, 
but the defendant abſolutely diſcharged them from executing 
the ſame, or any afignment and releaſe whatſhever. The defend- 
ant pleads, that the plaintifis did not actually execute an aſſign- 


( Ny, 74. | 
ment 
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ment and releaſe ; and the queſtion is, whether there was a ſuf= 1781. 

' ficient performance. Take it on the reaſon of the thing. Ihle 
party muſt ſhew he was ready; but, if the other ſtops him on the 1 

ground of an intention not to perform his part, it is not neceſ- ir. 


fary for the firſt to go farther, and do a nugatory act. Here, the = 
draft was ſhewn to the defendant for his approbation of the En. | 9 
form, but he would not read it, and, upon a different ground, —_— 
namely that he' means not to pay the money, diſcharges the . | —_ 
plaintiffs from executing it. 
WII LES and ASHHURST, Juhices, of the ſame opinion. 
BULLER, Fuftice, — The defence ariſes upon an objection to 
the declaration, and, therefore, the defendant ſhould have demur- 
red to it, and not have lengthened the record unneceſſarily by 
two ſpecial pleas. None of the caſes cited by Mr. Wood apply. 
The caſe in Hobart is very diſtinguiſhable from the preſent, for 
there was no refuſal nor diſcharge in that caſe; the defendant 
was perfectly paſſive, and the plaintiff did not cart what he 
had undertaken, although there was nothing to prevent him. 
In the caſe of Blandford v. Andrews, the defendant had agreed 2 
to uſe his endeavours, and, notwithſtanding what had been done 
by the plaintiff, he might have prevailed on the woman, before 
the time elapſed, to marry him. The queſtions on tenders are 
very different from this. They have ariſen, not upon what ſhall 
excuſe, but on what is, a tender. If the party pleads a tender, 
he muſt prove one. But the deciſion would have been very diffe- 
rent in the caſes of that ſort, if there had been any act of the one 
party ſtated on the record, which had prevented the other from 
making a compleat tender. The caſes cited by Mr, Le Blanc 
are very ſtrong on the preſent point. In Kingſton v. Preſton 
the principle is clearly laid down, that, where ſometning 1s to be 
performed by each party at the ſame time, he who was ready, 
and offered, to do his part, may ſue the other for not performing 
his. I am ſure there have been other caſes fince, of the tame ſort. 
Judgment for the plaintiff [3]. 


[3] At the Sittings at Gullaball after this 
term, the cauſe was tried before Lord Mans- 


lows. An agreement, as fated in the (rt 


count, was entered into, and ſigned by the 


feld, on the general iſſue, and a verdict found 
kor the plaintiffs, with 6111. damages, but 
ſubject to the opinion of the court on a mo- 
tion for a nonſuit, 

The material facts, as reported by his 
Lordſhip, in M. 22 Geo. 3. (a), when the rule 
for a nonſuit came to be argued, were as fol- 


(a) On Thurſday the I 5 th of Arab; 
8 


TY 


defendant; afterwards, Gardizer's ceriiicate 
was allowed, and, a year after that allow- 
ance, the attorney for the plaintiffa, by their 
direction, preparcd a dratt of an alignment 
and releaſe, and, in company with one of tac 


plaintiffs, tendered it to the defendant for his 


peruſal, telling him the plaintiifs were ręæady, 


and would execute it, if he approved of it. 
J The defendant returned the draft, faying it 
| was 


8 I 
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was needleſs for them to give themſelves 


any trouble, for that Lane, (who was the 


bankrupt's father-in-law, and for whom the 
defendant acted as an attorney,) would never 
pay the money. The witneſs who proved 
the tender, ſaid, upon his crofs examination, 


that Carr, who was one of the plaintiffs, was 


a moſt obſtinate creditor, ' and by much the 
largeſt, that his debt was 1200/. and he per- 


ſuaded him to ſign, by telling him, that if he 


did not, the money would never be received. 
As ſoon as he had igned, the certificate was 


allowed. At the trial, the Attorney General |: 
objected, that it appeared, upon the evidence, | : 


that this was an agreement to ſecure the pay- 
ment of money due from the bankrupt, in or- 
der to induce a creditor to ſign his certificate, 
and, therefore, was void, under 5 Geo. 2. cap. 


30. F11. His Lordſhip, at the trial, thought 


this caſe not within the ſtatute, becaute the 
6111. to be paid to the plaintiffs, was not 
for the ſeparate uſe of Carr, but for the be- 
nefit of all the creditors. 

Diinning, and LeBlanc, argued for the REY 
tiffs, and contended, that this objection ſhould 
have been taken on the demurrer, becauſe 
the agreement, as proved, was tated on the 
record, and, if illegal, the plaintiffs had not 
ſhewn a good cauſe of action. But they, al- 
ſo, inſiſted, that it was not within the ſenſe 
or intent of the ſtatute. The object of that 


act, like that of all the other bankrupt laws, 


was to procure an equal diſtribution of the 
bankrupt's effects, among all his creditors. 
This general object ought to be kept in view- 
in conſtruiag them all, and the agreement in 
this caſe tended to ſecure an equal diſtribu- 
tion, and therefore promoted the policy of 
the ſtatute: 

The 4 3 Gencral, Lee, and N. nd, on the 


| other fide, infifted, that the objection did not 


ariſe upon the record, the circumſtances un- 
der which Carr had ſigned, not being ſtated 
in the declaration. As to the objection 1t- 


ſelf, it was clearly founded in the avords ct 
the ſtatute, which were general enough to ex- 


tend to the caſe of a ſecurity for money given 
to all the creditors, and alſo within he mi/- 
chief meant to be provided againſt; for the de- 
{Gen of the act was to prevent creditors from 
taking advantage of the bankrupt's ſituation, 
or practiung on the compaſſion of his re- 
lations, in order to extort money as a price 
for doi ing what, it is true, they are not com- 
pellable to do by poſitive law, but what there 
is a moral duty upon them to do voluntari- 
ly, if the bankrupt has fairly delivered up his 
whole property for their behoof, For this 


he 


x 
2 


hey cited a caſe of Smith v. 2 omley, decid 
by Lord Mansfeld at Guildhall, at the Sittin 85 
after Z. 1760 (a). The court tobk time to 
conſider, and on Saturday the 24th of No- 
venber, Lord Mansfield delivered their 355 
nion in favour of the defendant. 

His Lordſhip faid he well amber | 
ed the caſe of Smith v. Bromley, and that 
Buller, Tuftice, had a very good rote of it, 
which he defired he would read, and which 
he accordingly did, to the following effect. 


SMITH v. BrRowMLEyY. 


Action for money had and received to 
the plaintiff's uſe; upon this caſe: The 
plaintiff's brother having committed an act 
of bankruptcy, the defendant, being his 
© chief creditor, took out a commiſſion 
' © againſt him, but, afterwards, finding no 
* dividend likely to be made, refuſed to ſign 
his certificate. But, on frequent applica- 
« tion, and earneſt entreaties, made by the 
© bankrupt to one Oliver, a tradeſman in 
town, wbo was an intimate friend of the 
| © defendant who lived in Cheſhire, he got 
© Oliver to write to the defendant ſeveral 
times, and he at laſt prevailed on the de- 
« fendant to ſend him (Oliver) a letter of 
attorney, empowering him to ſign the certi- 
* ficate, which Oliver would not do, unleſs 
the bankrupt, or ſome body for him, would 
advance 401. and give a note for 20/. 
more, and which, on Oliver's ſigning the 
* certificate for the defendant, the plaintiff, 
(Who was the bankrupt's ſiſter,) paid, and 
| © gave. to Oliver accordingly, who there- 
© upon gave her a receipt for the money, 
« promiſing to return it, if the certificate was 
not allowed by the Chancellor. The cer- 
« tificate was allowed. The plaintiff after- 
wards brought her action againſt Oliver to 
recover back the 40 J. from him, but, that 


action coming on to be tried before Lord 
'* Mansfield at Guildhall at the Sittings after 
* laſt Trinity Term, and it then appearing 
that Oliver had actually paid over, or ac- 
counted for, the 40 J. to Bromley, and his 
Lordſhip being clearly of opinion that this 
© ation. would not lie againſt the plaintiff's 
© own agent who had a&tua ally applied the 
* money to the purpoſe for which it was 
* paid to him, the Plaintiff was nonſuited in 


(a) Mentioned Law 7 Ni. Pr. 5 132. 
Ed. 1775. 


| « that 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 


« that action; and now ſhe brought this 
action againſt Bromley himſelf ; which 


coming on to be tried, it was proved, that 


« the money was received by Oliver, and 
paid over to the defendant. 

© It was contended for the plaintiff, that 
« this money was paid, either without con- 
« ſideration, or upon one that was illegal, 
e and, in either caſe, was recoverable back 
by this action.“ 

For the defendant, it was guad; that 
© there was certainly a confideration for the 
payment of the money, fo <vi? the ſign- 
ing of. the bankrupt's certificate; That, if 
« this conſideration was illegal, the plain- 
< tif was particeps criminis, had paid it 
voluntarily and knowingly, and without 
© any deccit, and ſo was within the caſe of 
«Tomkins v. Bernet, (H. 5 Will. 3. at N. Pr. 
before Treby. Chief Juſtice 1 Salt. 22.); 
„But that there was nothing illegal in it; 
© for it was the money of a third perſon, and 
© ſo no diminution of the bankrupt's effects, 
© or fraud upon his creditors; in which caſe 


only, whereby the diſtribution becomes un- 


© equal, is there any iniquity in receiving a 
© conſideration for ſigning the certificate; 
© That, if the legiſlature had intended that 
money paid upon ſuch conſideration ſhould 
© be conſidered as illegally paid, they would 
* have made it part of the clauſe in 5 Geo. 2. 
cap. 30. which makes void bonds, bills, 


and other ſecurities given for this pur- 


© poſe (a), in the ſame manner as, in the 


* ſtatute againſt gaming (5), there is an ex- 
* preſs proviſion for the recovering back of 


money loſt at play (e); That courts of juſ- 


* tice had always conſtrued at clauſe 
*of 5 Geo. 2. cap. 30. in a firict man- 
ner, as appeared by the caſe of Lewis 


v. Chaſe, . (Canc, E. 1720. 1 P. Will. 
© 620.) and which caſe, as to the merits, 


* ſeemed to be leſs favourable for the cre- 
* ditor than the preſent ; for, there, the 


* bankrupt himſelf, not the third perſon, 


gave a bond for the whole debt, in con- 
* tideration of a creditor's withdrawing a 
* Petition he had preferred to the great ſeal 
* againſt the allowance of the bankrupt's 
* certificate ; That, in the preſent caſe, if 
© there was any guilt, the plaintiff was more 


(a) F 11. 
() 9 Ann. cap. 14. / 
le) F 2. 


1 


f 


© puilty than the defendant, for he had re- 


* ceived very little towards his debt, which 


* was 1150 J.; That, if the plaintiff had be- 
© come ſecurity for her brother the bank- 
© rupt, before the act of bankruptcy, the 
defendant might have received the money 


of her, without any imputation; and that 


© if a third perſon afterwards voluntarily 
paid what ſhe might before have become 


bound for, without any hurt to the bank 


* rupt's other creditors, there was no ini- 
* quity in the creditor's taking the money, 
* ſo as it did not amount to his whole debt. 
But Lord Mansfield was of a different 


: opinion. 


fore. it was ſo to getain, this 4017, 


certainly illegal and oppreſſive, and, whe- 
* ther it was the bankrupt or his ſiſter that 


paid the money, it is the ſame thing. The 


taking money for ſigning certificates is 
* either an oppreſſion on the bankrupt or 


his family, or a fraud on his other credi- 
* tors. It was a thing wrong in itſelf, before 
* any proviſion was made againſt it by ſta- 


* tute; for, if the bankrupt has conformed to 


* all the law requires of him, and has fairly 
given up his all, the creditor ought in juſ- 
© tice to ſign his certificate; but, on the other 
hand, if the bankrupt has been guilty of 
any fraud, or concealment, the creditor 
* ought not to ſign for any confideration what- 
© ever. If any near relation is induced to pay 
the money for the bankrupt, it is taking an 
unfair advantage, and torturing the com- 
* paſtion of his family: If it is the money 
© of the bankrupt himſelf, 


it is giving 


© one creditor his debt to the excluſion of 


the others, and a fraud upon them. As to 
the caſe cited from Peere Willams, that 
© only affected the perſon who petitioned. 
* 'There might have been ſuflicient of the 
* creditors in number and value to ſign with- 
* out him, and he had a right to compromiſe 
it upon what terms he pleaſed, The pe- 
* titioning, or not, was entirely in his own 
* power, and not like the preſent caſe. It 
is argued, that, as the plaintiff founds her 


claim on an illegal act, ſhe ſhall not have 
relief in a court of juſtice. 


not apply to the defendant or his agent to 
ſign the certificate on an improper or ille- 


But ſhe did 


gal conſideration; but, as the defendant 
* inſiſted upon it, ſhe, in compaſſion to her 


« brother, 


He ſaid it was iniquitous and 
illegal in the defendant to tale, and, there- 


If a 
man makes uſe of what is in his own power 


< to extort money from one in diſtreſs, it is 
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The caſe of money given to a ſolicitor to 


x brother, paid what he reguiegd, If che 
„act is in itſelf immoral, or a violation of | 


the general laws of public policy, there, the 
« party paying ſhall not have this action; 


« for, where both parties are equally crimi- 


© nal againſt ſach general laws, the rule is, 
c potior eſt tonditio defendentis. But there 


© are other laws, which are calculated for 


the protection of the ſubject againſt oppreſ- [ 
_ © torted, and advantage taken of her fitua- 


© tion and concern for her brother. This 
© does not depend on. general reaſoning on- 
© ly, but there are analagous eaſes; as that 
of Aſtley v. Reynolds (B. R 
2 Str. 915). 


. ſion, extortion, deceit, c. If fuch laws 


„are violated, and the defendant takes 
advantage of the plaintiff's condition or 
ſituation, there the plaintiff all recover; 
and it 1s aſtoniſhing that the Reports 


„do not diſtinguiſh between the violation of 
the one ſort and the other. As to the caſe of 


CFomliut v. Bernet, it has been often men- 
c tioned, and I have often had occaſion to 
© look into it; but it is ſo looſely reported, 


and ſtuffed with ſuch ſtrange arguments, 


« that it is difficult to make any thing of it. 
One book ſays it was determined by Lord 
Certain it 


Holt, another by Lord Tredy.. 
is, it was only a nf prius caſe. 
« the judgm 
© the Reporter {Salkeld), not properly ac- 
< quainted with the facts, has recourſe to 
« falſe reaſons in ſupport of it. The caſe 


I think 


< muſt have been, as I take it, an action to 
in part 
« of principal and legal intereſt, upon an 
uſurious contract; and, therefore, the ac- 


© recover back what had been paid, 


tion would not lie, for ſo ſar as principal 
* and legal intereſt went, the debtor was 


© obliged, in natural juſtice, to pay, there- 


fore he could not recover it back. But for 


« all above legal intereſt, equity will aſſiſt 


the debtor to retain, if not paid, or an 


c action will lie to recover back the ſurplus, 


© if the whole has been paid. The re- 

porter, not ſeeing this diſtinction, has given 
the abſyrd reaſon, that volenti non fit in- 
* juria; and therefore the man, who, from 
mere neceſſity, pays more than the other 


can in juſtice demand, and who 1s called, 


0 in ſome books, the ſlave of the lender, 
< ſhall be ſaid to pay it willingly, and have 
© no right to recover it back, and the lender 


ſnall retain; though it is in order to pre- 
vent this oppreſſion, and advantage taken 


© of the neceſſity of others, that the law has 


made it penal for him to ?ake This kind 


of reaſoning 15 equally applicable to the 
« caſe of a bailiff who takes garniſh money 
« from his priſoner. It is wrong for the 
© bayliif to take it, and it is therefore wrong 
« for the other to tempt him, and woleati, &c. 
and therefore he ſhall not recover it back: 


But this has been determined otherwiſe. 


ent may have been right, but 


3 


* 


a 


TERM 


| © bribe a Cuſtomhouſe officer, cited in that of 
1 omkins V. Bernet, is againſt his own agent, 
and, 
| © the preſent is the caſe of a tranſgreſſion of 
| © a law made to prevent oppreſſion, either 
on the bankrupt, or his family, and the 


therefore, he cannot recover. But 


* plaintiff is in the cafe of a perſon op- 
preſſed, from Whom money has been ex- 


R. M. 5 Geo. 2. 
There, the plaintiff having 

« pawned , ſome goods with the defendant. 
for 20/., he refuſed to deliver them up, un- 


© leſs the and would pay him 10 J. The 


* plaintiff had rendered 47, which was more 


© than the legal intereſt amounted to; but, 


* finding that he could not otherwiſe get his 


H goods back, he at laſt Paid the whole de-. 
mand, and brought an action for the ſur- 
plus beyond legal intereſt, as money had 


* and received to his uſe, and recovered. 


It is abſurd to ay, that any one tranſ- 


« greiles a law made for his own advantage, 
* willingly. Put the caſe, that a man pawns 
* another's goods; the right owner might be 
* obliged to pay more than the value, and 
would have no relief, if this action will not 
lie. As to the caſe of uſury, it was deci- 
* ded both by Lord Talbot, and Lord Hard- 
© avicke, in the caſe of Bo/anguet v. Daſp- 
* wood (a), on a bill brought to compel the 
« defendant to refund what he had received 
* above principal and legal intereſt, that the 
* ſarplus ſhouid be repaid. Upon the whole, 
I am perſaaded it is neceſſary, for the better 
* ſupport and maintenance of the law, to 
allow this action; for no man will venture 
to tate, if he knows he is liable to refund. 
Where there is no temptation to the con- 
* trary, men will always act right. 
The jury, under his Lordſhip's direc- 


tion, found a verdict for the plaintiff, with 


40 l. damages (6).” 


After Buller, Juſtice, had read the note 
of the above caſe, Lord Mansfield expreſſed 
himſelf to the following etcect. 

Lord Mansfield. —] adhere, and all the 
reſt of the court agree, tp all the doctrine 


36 
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(a) . M. 8 Geo. 2. Ca. Tons. Tall. 38. 
(5) In a caſe of Clark. v. Shee, M. 15 
Geo. 3. Lord Mansfield, in delivering the 
opinion of the court, laid down, and en- 
foreed, the ſame doctrine as in this caſe of 


Smith v. Bromley. Vide allo ſupra, p. 455 
there 


pen 


O 


this, and is not within the letter of the ſta- 


muſt prevail, and that the defendant had 
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there laid down. Thong A the caſe in Prere 


Williams ſhould be right, it is different from | with the aſſignees acting for all the creditors, 


and the benefit to go to all the creditors. I 


thought, between a friend of the bankrupt 
of the certificate, but to the withdrawing a | | and all the creditors, .any agreement might 


petition againſt allowing it, and there had | be made; they might agree to ſuper- 


been a recovery upon the bond at law; and | fede the commifion; 
the Report ſays, relief was refuſed, becauſe, 


where both have equity, he who has the law 


tute, becauſe it did not relate to the ſigning 


compound. But, upon fuller conſideration, 
Jam ſatisfſied; and we are all of opinion, 


that this caſe is within the letter of 5 Geo. 2. 
equity, becauſe he was a fair creditor. I. 


doubt the reaſoning, becauſe a fair creditor 
has no right to take an undue and illegal 
advantage; but, certainly, ſo far was true, 
that, if the bond was void in equity, it was 


corruption and oppreſſion might ariſe from a 
combination of all the creditors, to exact 
conditions for ſigning the certificate. 


The rule was made abſolute for a nonſuit 


void 3 in law, What ſtruck me, „in this caſe, ] to be entered. 


H vpE againf CoGan, and others. 


Y the idtute of 1 George 15 1 2. cap. 5. commonly 

called the riot ac, it is made felony without benefit 
of clergy, * for any perſons unlawfully, riotouſly, and tumul- 
tuouſly, aſſembled together, to the diſturbance of the public 
peace, unlawfully, and with force, to demoliſh or pull down, or 
begin to demoliſh or pull down, any church or chapel, or any 
building for religious worſhip, certified and regiſtered according 
to the ſtatute of 1 Will. & M. /e V. 1. cap. 18. or any ene 
Bou ſe, barn, fable, or other out-bouſe (a).“ 

And, by another ſe&ion of the ſame ſtatute (5), it is enacted, 
that, “if any ſuch church or chapel, or any ſuch building &c. 
or any ſuch dwelling-houſe, barn, ſtable, or out-houſe, ſhall 
be demoliſhed, or pulled down, wholly, or in part, by any per- 
ſons fo unlawfully, riotouſly, and tumultuouſly, - aſſembled, 
the inhabitants of the Hundred in which ſuch damage ſhall ve 
done, ſhall be liable 20 yield damages to the perſon or perſons in- 
jured and damnified by ſuch demoliſhing or pulling down, 
wholly or in part, and ſuch damages ſhall and may be recovered, 
by action to be brought in any of his Majeſty's courts of record 
at Weſtminſter, by the perſon or perſons damnified thereby, againſt 


any two or more of the inhabitants of ſuch Hundred; ſuch action 


tor damages to any church or chapel, to be brought in the name 
of the rector, vicar, or curate, of ſuch church or Las that 


a) 5 4. | (5) 56. | 
15 | 81 | ſhall 


at Guildhall, was, that the agreement was 


673 


1781. 
Jo Es 
| againſt 
BARKLEY. 


they mighg; agree to 


cap. 30. and within the reaſon of it. Great 


Friday, 
22d june. 
If perſons ri- 
otouſlyaſſem 
bled in part, 
de moliſh and 
pull down a 

dwelling- 
houſe, and, 
at the ſame 
time, deſtroy, 
goods and 


furniture in 


the houſe, 
although ſuch 
goods and 
turniture 
were not de- 
itroved by 
21eans of the 
pulling down 


of the houſe, 


tne Hundred 
is liable, un- 
der 1 Ges. 1. 
Ca. Jag IO 
ye, dama- 
ges for the 
deſtru tien of 
tae furniture 
as well as of 
tae hou:ic. 
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' ſhall be ſo damnified, in truſt for applying the damages to be 


were brought on this ſtatute, and, in ſeveral of them, a queſtion 


was confined to the loſs ſuſtained in the building merely, and 


the view of bringing the queſtion to a ſolemn determination. 


 Maberly v. Sergeaunt, and this which I am about to report, were 


been one of the moſt active magiſtrates during the riots. The 


months before the exhibiting of the plaintiff's bill [1], divers 


the ſame, unleſs ſuch proſecution be com- | penning of the act, whether it is neceſſary 


ration is framed on an idea that the a&4zor 
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recovered, in rebuilding or repairing ſuch church or chapel”. 
(The damages recovered to be levied on the inhabitants of the 
Hundred, in the manner preſcribed by the ſtatute of 27 Elix. 
cap. 13. in the caſe of actions againſt the Hundred, * perſons 
robbed.) 
In conſequence of the riots in June, 1780 (a), various actions 


aroſe, how far the indemnity was meant to extend; whether it 


the neceſſary and direct conſequences of its demolition, or whe- 
ther it was intended to reach, alſo, ſuch damages as aroſe from the 
deſtruction of furniture, and other property, by the rioters, at 
the time when they were employed in demoliſhing the building 
itſelf. In three of thoſe caſes, ſpecial verdicts were found, wich 


One of them was an action in the Common Pleas, by Wilmot one 
of the Juſtices of the peace for Middle eſex. The two others, vis. 


in the King's Bench. Hyde was alſo a Juſtice of the peace, and had 


defendants, in all the three actions, were inhabitants of the 
Hundred of Ofulfon, in which the city of Weſtminſter is ſituated. 

In this caſe of Hyde v. Cogan, the declaration contained four 
counts. The firft charged That, after the laſt day of July, 
1715, (the day from which the act took effect ,) and within twelve 


perſons, to the number of twelve and more [2], being, then and 
there, unlawfully, riotouſly, and umultuouſly, aſſembled, de- 
moliſhed and pulled down part, fo wit, the walls, doors, floors, : 
tyling, roof, timber, ceilings, partitions, windows, window 
frames, window ſhutters, hearths, chimneys, and chimney 
pieces, of a dwelling houſe of the plaintiff, ſituate and being &c. 


[i] By & 8 of the riot aft, © no perſon [ againſt the Hundred muſt be brought within 
ſhall be proſecuted by virtue of this act, for | a year. Qu. 
any offence or offences committed contrary to [2] It is not perfectly clear, from the 


menced w:thin tavelve months after the offence | that there ſhould have been tavelwye or more 
committed.” This proviſion ſcems only to | rioters, in order to entitle the party in) ared 
extend to criminal proſecutions for the felony, | to this ace. According to the molt ob- 
yet the above part of the form of the decla- | vious conſtruction, that number is ot ne- 
ceſſary to conſtitute he Vel created by 5 4+ 


N 


(a) Supra, p- 418, 
and 
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and in the ſaid Hundred of Ofjulfon, of great value, to wit, of the 
value &c. in contempt of his preſent Majeſty, and to the great 
damage of the plaintiff, and againſt the form of the ſtatute &c., 
whereby, and by force of the ſaid ſtatute, an action had accrued 
to the plaintiff, being the perſon injured and damnified thereby, 
to recover againſt the defendants, then and till being inhabit- 
ants of the ſaid Hundred, his damages, by him ſuſtained by de- 
moliſhing-and pulling down big /aid dwelling houſe, as aforeſaid.” 
The /econd count was for demoliſhing and pulling down part, 
to wit, Cc. of a dwelling houſe, ** together with divers goods, 


of furniture, bedding, plate, cloaths, liquor, &c.) then and 
there being in the ſaid laſt mentioned dwelling houſe of the plain- 
tiff, and wherewith the ſaid laſt mentioned dwelling houſe was, 
then and there, furniſhed, in contempt Cc. whereby Sc. an 


dwelling houſe”. The third was, in other reſpects, the ſame with 
the firſt, but concluded as the ſecond. The fourth was like 
the ſecond, except that it concluded thus, To recover Sc. 
e his damages by him ſuſtained by demoliſhing the ſaid part of 


« chattels of the ſaid William, then and there being in the ame 
* laſt mentioned dwelling houſe.” 


verdict found : That divers perſons, to the number of twelve and 
more, &c. did in part demoliſh and pull down the dwelling 


ed, and that the ſaid perſons, being ſo riotouſly and unlawfully 
aſſembled as aforeſaid, did alſo, ** af the ſame time,” demoliſh r 


plaintiff in thoſe counts reſpectively mentioned; and, further, hat 
the ſaid goods, chattels, and furniture were not, nor was any part 
thereof deſtroyed by means of the pulling down and deſtroyin; of the 
ſaid dwelling houſes, or either of them. Then there was; a general 


„ deſtroying in part of the ſaid dwelling houſes in the ſecond 
“ and fourth counts,” at 1090/7.; a ſpecral aſſeſſment for damages 
in reſpect of he chattels, the goods, and furniture in the ſame 
counts, at 883 / 35. ; and a general acquittal on the Wi and 


third counts, 8 
2 „ THE 


chattels and furniture, to wit, &c. (enumerating various ſorts 


action hath accrued &c. to recover &c. his damages by him ſuſ- 
tained, by demoliſhing and pulling down the ſaid part of his ſaid 
« his ſaid laſt- mentioned dwelling houſe, and the ſaid goods and 
The cauſe was tried before ASHHURST, Tuſtice; and the ſpecial 
houſes of the plaintiff, in the ſecond and fourth counts mention- 
goods, chattels, and furniture of the plaintiff in thoſe counts 


reſpectively mentioned, then being in the ſaid dwelling houſes of the 


aſſeſſment of the damages, by reaſon of the pulling down and 


* 


676 


1781. 


Hype 
againſt 


Coo ANW. 
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The words at the ſame time, in the verdict, had been ſub- 


ſtituted by conſent, before the argument, on the motion of 
Baldwin, in the room of . zhen and there.” 


The finding in the caſe of Maberly v. Sergeaunt, was, mutatis 


mutandis, the ſame as here, except that, inſtead of ſaying the 
goods were not deſtroyed * by means of, &c.”, it was ſaid they 
were not deſtroyed in conſequence of pulling down the houſe. 


Baldwin, for the plaintiff, inſiſted on the authority of the caſe 


of Radcl if ev. Eden, decided by this court, in Michaelmas Term, 


1776; and of Wilmot v. Horton, in which, after two ſolemn ar- 
guments, the court of Common Pleas, had given judgment, the 


laſt term, for the Plaintiff [3]. 


[3] The following is a note of Lo «| 
Loughborough's argument in delivering the | 


opinion of the court in that caſe. 
This is an action againſt two of the inhabit. 


ants of the hundred of O/ul/ton, in the county 


of Middleſex, to recover damages for the de- 
ſtruction of the plaintiff's dwelling houſe, fur- 


niture, and garden, by a number of perſons 


"IF Tiotouſly aſſembled on the 7th of June laſt, 


to the number of twelve and more. 'The 


action is founded on the 6th ſection of tat. 1. 


Geo, 1. cap. 5. The object of that ſtatute is 


5 expreſſed in the title An act for prevent- 


<< ing tumults and riotous aſſemblies, and 


for the more ſpeedy and effectual puniſh- 


ing rioters'?.—As a part of this general 
object, by the 6th ſection an action is given 
to the perſons whoſe houſes ſhall be demo- 
liſhed or pulled down, wholly or in part, 


againſt the inhabitants of the Hundred, who 


are made liable to yield damages to the per- 
ſons injured and damnified by ſuch demo- 
liſhing or pulling down, wholly or in part. 


All thoſe damages which may be referred to 


the deſtruction of the fabrick of the houſe, 
the plaintiff is admitted to be entitled to re 


cover, but a doubt having ariſen, whether 


he was entitled to any damages which did 
not fall under that deſeription, the jury have 
found their verdict ſpecially, in theſe terms:.— 
That, upon the 7th of June, divers perſons, 
to the number of twelve or more, did un- 
lawfully, riotouſly, and tumultuouſly aſſem- 
ble themſelves together, to the diſturbance of 
the publick peace, and, being ſo aſſembled, 
did, then and there, unlawfully, and with 
force, demaliſh and pull down part of the 
dwelling houſe of the plaintiff, and did, at 
the ſame time, break to pieces and demoliſh, 
in the lame dwelling Gs the goods and 


ö 


part of the ſection. 


7 ayher 


farnituee of the plaintiff, then being therein, 
to the value of 700/. and then carried the 


ſame to the public highway, and ſet fire 
. thereto, and totally conſumed the ſame : 


and there is a ſimilar finding with reſpect to 
the damage done to the garden of the plain- 
tiff, v;2. that, in pulling down and demoliſping 
the davelling bouſe, they did damage to the 


garden of the plaintiff, then and there oc- 


cupied and enjoyed by him as parcel of, or 


appurtenant to, the dwelling houſe; and 


demoliſhed and deſtroyed the roots, plants, 
and trees of the plaintiff, in the ſaid garden, 


of the value of 30/.—The caſe has been 


twice argued very ably, and great difficul- 
ties have been ſuggeſted upon any conſtruc- 
tion which the court can adopt. It has been 
urged, That much inconvenience would 


ariſe from extending the proviſions of the 


ſtatute, which in expreſs terms mentions 
only the dwelling houie, to damages ariſing 
from the deſtruction of things not open and 
viſible, and whoſe value cannot eaſily be aſ- 
certained. That the act is penal in the 
greateſt part of its proviſions, and muſt be 
ſo conſidered with regard to thoſe who are 
made liable to the action; perſons innocent 


of every thing except a ſuppoſed neglect of 


thoſe exertions Which, in many caſes, would 
be utterly ineffectual. That the legiſlature, 
on this account, has guarded againſt the con- 
ſtruction contended for on the part of the 
plaintiff, by ty ing up the damages by words 
of expreſs reference, ſuch demeliſhing or 


pulling doun, which neceſſarily leads to the 


conſideration of what 15 deſcribed in the prove 
That the cafe there de- 
ſcribed mult be, that demoliſhing or pulling 
down which would ſubject the authors of it 


to the felony created by this ſtatute, and that 
_ felony 


PE Mo CENT” Y7 PERRY 
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Taylor argued for the defendants. Among other things, he faid, 
the negative part of the finding diſtinguiſhed this caſe from both 


felony can only be committed .in the demo- 
liſhing or pulling down the fabrick of the 
houſe, for if that be left entire, the deſtruc- 
tion of the furniture, however miſchievous 
to the owner, and whatever intention 1t may 
manifeſt, does not amount to felony. Theſe 
arguments have great force, and have raifed 
very confiderable doubts ; but, upon a fall 
conſideration of this caſe, the court has 
thought ätſelf obliged to decide, that the 
plaintiff is entitled to recover, as well for 
the deſtruction of the furniture, and the da- 
mage to the garden, as for the demolition of 


the houſe itſeif, The grounds upon which 


the determination turns are theſe. This 
Ratute, though penal in a great part of its 
proviſions, and though perhaps there is 
ſomething of a penal nature in transferring 
the action from the party committing the fe- 
lony to the Hundred, yet, with reſpect to 
the party injured, muſt be conſidered as re- 
medial. Antecedent to this ſtatute, and till 
the treſpaſs was turned into a felony, there 
is no doubt, that, againſt the actors and their 
abettors, the party injured would have been 
entitled to recover damages for all his loſs. 
In lieu of that remedy, which can no longer 
be had, it was thought better to ſubſtitute an 
action againſt the Hundred, in analogy to the 
ancient policy of the kingdom, by which 
the men of each diſtrict were bound to main- 
tain peace and order, and to anſwer for the 
violation of them within that diſtrict. The 
act does not ſay that damages ſhall be yield- 
ed for the injury done 20 the fabrick of the 
houſe, but, by the demoliſhing or pulling 
cown the houſe; and it ſeemed to be ad- 
mitted in the argument, that, if the deſtruc- 
tion of the furniture in the houſe were 
the neceſſary conſequence of the demolition 
of the houſe itſelf, the plaintiff would 
be entitled to recover the full amount of 
his loſs. If the parties engaged in the 
deftruction of a houſe, had, by undermining 
it, thrown in the walls and roof, ſo that 
the furniture was cruſhed to pieces, all that 
damage, being the neceſſary effect of the 

demolition of the houſe, muſt have been 
made good to the party injured, as within the 
very words of the ſtatute ; viz. <-imnjured or 
damnified by ſuch demoliſhing or pulling 
** down”, The act of ſelony, in hat caſe, ne- 
©/arily produces the damages ſuſtained, But 


| 


A 


the 


willnot the principle extend, likewiſe,to thoſe 
damages, which, though not the neceilary 
conſequence of the felony committed, yet 
are clearly the immediate effect of that caule? 
If, in order to deitroy the walls, the mob 
break down the wainſcotting and the glaſſes, 
or, if, by driving a beam or joiſt againſt the 
wall to throw hat down, they break a glaſs 
fixed againſt the wainſcot, it would be ſtrange 
to argue, that ſuch deſtruction, not being a 
neceſſary, but only an immediate conſequence 
of demoliſhing the houſe, ſhould not be re- 
paired by this action. The caſe might be 
different as to conſequences that are neither 
neceſſary nor immediate: If, for inſtance, 
one ſet cf rioters had broken in on the 7th 
of June, and deſtroyed the houſe, leaving 
the goods in it, and, the next day, another 
party had come to the houſe ſo left, and rob- 
bed it of the furniture. It is here found by 
the jury, according to the truth of the tranſ- 
action, that the deſtruction of the houſe, of 
the furniture, and of the garden, was done 
by the ſame rioters, at one and the ſame 
time; That the rioters, “in demoliſbing the 
houſe, did damage to the garden &c,” It 
ſeems, therefore, to be by no means any 
ſtretch of the act to give it this conſtruction, 
and the caſe of the plaintiff would not be ſo 
good, otherwiſe, with refpect to furniture, 
Sec. as it was before. 
urged, with great ingenuity Of the incon- 
venience which muſt attend this conſtrue- 
tion, becauſe of the uncertainty, in the firſt 
place, as to what furniture was in the houſe, 
and, in the next place, the ſtill greater un- 
certainty what the value of that furniture 
was; whereas the building is viſible, all 
know what it has been, there muſt neceſſari— 
ly be perſons qualified and competent to give 
a tolerable eſtimate of it, and the public 
cannot be liable to much impoſition on that 
account- That argument has, undoubtedly, a 
very ſpecious appearance; but it amounts to 
no more than this, that a caſe may happen. 
where the wiſe and benevolent purpoſes of the 
law may be perverted to a fraudulent intent. 
The preſent inſtance, which has brought 
a great number of theſe caſes before the 
court, has proved it to be poſſible to guard 
againſt the Hundred's being charged beyond 
the real damage; though there might, at 
firſt, be ſome ground to ſuſpect that the ima- 
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As to the argument 
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the others. The new felony created by the ſtatute, in the fourth 
ſection, is clearly confined to the deſtruction, in whole, or in part, 
of the buildings themſelves, and the ſixth ſection refers to the 
fourth, and ought not to be carried beyond it. The intention 
of the legiſlature was to ſubſtitute the relief againſt the Hundred, 
for the remedy by action of treſpaſs againſt the individual offend- 
ers; the civil remedy againſt them being merged in the felony, 
Upon this principle, the conſtruction muſt be, that the Hundred 
is only to anſwer for ſuch damages as aroſe from the felonious 
part of the offence. The ſtatute is to be conſidered as penal, not 
only againſt the rioters, but againſt the inhabitants of the hun- 
dred; for it ſubjects them to the damages, as a puniſhment for 
not preventing the miſchief. Indeed, to conſtrue a law as reme- 
dial in one part, and as penal in another, ſeems inconſiſtent ; 
and, ſince this law is, in many reſpects, ſo highly penal, it 
ought to receive the ſtricteſt interpretation. It may be ſaid, that, 
unleſs the Hundred were to be held liable for the furniture, the 
ſufferer would be in a worſe ſituation than before, becauſe, now, 
as the offender is made a felon for demoliſhing the building, 
the remedy againſt him for deſtroying the furniture is alſo gone. 
But chere are other inſtances of a like ſort, where the remedy 
againſt the Hundred is not co-extenſive with the loſs of remedy 
againſt the offender. For inſtance, in caſes of robbery, the 
Hundred is not liable if the robber is taken within 40 days after 
the crime was committed (), nor, in caſes under the black act (2), 
if the offender is convicted within fix months. If the con- 


gination of the party and his ſriends would againſt the Hundred upon a robbery, where 
exaggerate the amount of it. In mot of the value reſts ſolely 1 in the eſtimate of the 
the actions that have been tried, the loſs in | party, and you are obliged to depend on his 
reſpect to furniture has been calculated with honeſty. The argument, therefore, has not 
very tolerable preciſon; and, if care is | ſuch weight, as at firſt it ſeemed to carry with 
taken on the part of thoſe who are to an- it. But, if it had much more than it has, 
ſwer far it, (and, from the multitude of caſes | it would not be ſufficient to controul the ope- 
which unfortunately happened laſt ſummer, | ration of the act in a cafe which falls within 
it appears that care may be taken, ) there is its principle. Therefore, upon the whole, 
no great reaſon to believe that a jury will be | ye are of opinion, that the plaintiff ought 
deccived by an over-rated eſtimate of the in- to have all the damages the jury thought 
jury witch the party has ſuſtained in that fit to give; that he is entitled to reco- 
ſpecies of property, If it is liable to fraud, it | ver fer the deſtruction of the furniture, 
15 a fraud ct a nature open to detection; and, | and of the garden, as ſuch deſtruction is 
by a reaſona ble diligence on the part of thoſe | found to be the immediate conſequence and 


affected by the conſequences, it may be pre- effect of the deſtruction of the. houſe, and 
vented. It is not like the caſe of an action | done at the ſame time. 


(a) 13 Ed. 1. cap. 1. 28 Ed. 3. cap, 11, (5) 9 Geo. 1. cap. 22. 
27 El. cap. 13. 8 Geo. 2. cap. 16. | 
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tents of a houſe, furniture, &c. had been meant, they would 
have been ſpecially mentioned in the act. 
Lord MAN SFPIELD was preſent, 


WILLIISs, Justice, - According to this verdict we muſt con- 
ſider the demoliſhing of the goods and the pulling down of the 
houſe as one tranſaction, committed at one and the ſame times; 
The jury go ſtill farther, and ſay that the goods were in the 
houſe. Then comes the negative part of the finding ; but that 
does not ſtate the deſtruction of the furniture to have been a 
ſeparate act. It was already found to have been the fame. It 
would be overturning the good ſenſe of the ſtatute to reftrain it 
in the manner contended for by the counſel for the defendants. 
The ſixth clauſe I rather confider as remedial. It may be ſaid 
to be penal as to the Hundred, but it is certainly remedial as to 
the ſufferer, The words are, that the inhabitants of the Hun- 


dred in which ſuch damage ſhall be done, ſhall be liable zo yield 


damages to the perſon or perſons injured by ſuch demoliſhing or 
pulling down. What damages? The value of the houſe is not 


the whole of the damage. The furniture may be worth twice as 


much as the building. The deciſion of the court of Common 
Pleas goes full as far as this caſe, (though there were in that 
caſe no negative words in the finding,) for it extended the remedy 


to damages out of the houſe. But in Razcliffe v. Eden, there 
was what was tantamount to this negative finding, for it was not 


ſtated that the houſe was demoliſhed or pulled down wholly or in 
part, and if any thing is to be zmped, it is rather that the houſe 
itſelf was not demoliſhed in that caſe, at leaſt the windows, 


| ſhutters, and doors, were only ſpecified in the caſe, and it was 


not even ſtated that the houſehold goods were deſtroyed by means, 
or in conſequence, of the demolition of any part of the houſe. It 


rather ſeems that the rioters merely broke open the doors and 


windows, for the purpoſe of getting into the houſe. In point 
of policy, the conſtruction contended for on the part of the plain- 
tiff is certainly to be preferred, if the caſe were new, which it 


is not. I think the plaintiff entitled to recover for the furni- 


ture as well as the houſe. 

ASHHURST, Juſtice,— ] am of the ſame opinion. If the de- 
moliſhing of the furniture had been a ſeparate act, I agree with 
the counſel for the defendants, that it would not have been 
felony, and that the ſufferer could not have recovered againſt the 
Hundred. But, here, being done at the ſame time, and in pur- 
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one and the ſame act. It was not a neceſſary, but it was an im 
mediate, conſequence of the demolition of the houſe, The 


liberal conſtruction. 


CASES IN TRINITY TERM © 


ſuance of the riotous tranſaction, it-is to be conſidered as part of 


rioters got poſſetiion of the furniture by demoliſhing the houſe. 


The act was ſo much the ſame, that if one of them had not 


been in the houſe, but had received ſome of the furniture in the 
ſtreet from the others, I think he would have been guilty of 


felony, as being concerned in the riot. The two cafes relied on 


are not in my opinion to be diſtinguiſhed from this. The pur- 
poſe of the act is remedial, and therefore it ought to receive a 

BULLER, Juſtice, —The ſtatute is fo penned that the words 
might poſſibly admit of two conſtructions, and therefore it is 


material to conſider whether it is penal or remedial ; becauſe 


diate, not the neceſſary, conſequence ; ſo that they did not decide, 


there is a well known difference in the rule of conſtruction, as 
applied to laws of the one ſort, and of the other. W here they 
are remedial the interpretation is to be liberal, ſo as beſt to apply 
to the end. But a law may certainly be penal in one part, and 
remedial in another [4]; and that is the caſe here. There is no 


danger of the liberal conſtruction of the remedial part being ex- 
tended afterwards to the penal. The diſtinction has been too 
long eſtabliſhed for any apprehenſion of that fort. If the clauſe 


upon which this caſe ariſes is remedial, which I think it is, the 
molt extenſive ſenſe muſt prevail; and it was fo held in both the 
caſes cited at the bar. Radcliffe v. Eden, was, I believe, the 


firſt caſe on the conſtruction of the ſtatute, and it was fully con- 
ſidered. Mr. Fuſtice ASTON ſaid, the ſenſe of the act was, that 


the damages to which the party offending would have been liable, 
at common law, ſhould be transferred to the Hundred. Mr. 
Juſtice ASHHURST ſtated, as a ground of his opinion, that the 


whole was one act, and, my Lord, after having given a full opi- 


nion at firſt, added, afterwards, ©* I do not conſider the demolition 
* of the houſehold goods as conſequential, but as part of the 
act.“ A miſtaken idea that the caſe was not deliberately de- 
cided was thrown out in the Common Pleas, and produced two 
arguments in the caſe of Milmot v. Horton. It is not potiible to 
diſtinguiſh either of the two from this, on any fair principle. 


In the Jaſt, Lord LoucuBoRoven, in delivering the opinion of 


the court, ſtated the deſtruction of the goods, Cc. as the 7mme- 


[4] Bones v. Bocrb, C. B. M. 19 Geo. 3. 2 Blackſ. 1226, 1227. 
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as has been ſuppoſed here in the argument for the defendants, on 
the ground of the one ſort of damage having been the neceſſary. 


conſequence of the other. The deſtruction of the furniture was 
not, in either of the caſes, the neceſſary conſequence of the de- 


molition of the houſe; becauſe it was part of the ſame act. 
"FThere are, therefore, two prior deciſions in point; and, if the 
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queſtion were more doubtſul, it muſt be governed by thoſe de- 


ciſions. But, independent of authorities, as the clauſe is re- 


medial, it muſt receive a diberal conſtruction. As to the ſup- 
poſed difficulty there may be in aſcertaining the guantum of 
damages from the deſtruction of furniture (a), it is more capable 
of proof than the value of the houſe, where the ſtate of the tim- 
bers, Sc. is often inviſible, whereas the quantity and quality 
of the furniture muſt be known, in moſt inſtances, to many 
witneſſes; and nothing more will be to be done, in theſe cales, 

to eſtimate the loſs, than what is neceſſary in every action of 
rrover for houſehold goods. 

Judgment for the plaintiff. 


(a) This was a topic urged at the bar, | 


in the cafe of Vilmot v. Horton. 
in the argument here, and much relied on 


8 TONE again For sy TH. 


$SUE being joined on a plea in bar to an avowry for rent 

in arrear, the cauſe was tried before Lord Maxs FIELD, at 
Cuildball, at the Sittings after laſt Hilary Term, and a caſe referv- 
ed, which ſtated; That Ann Wilſon widow, being poſſeſſed of 
a leaſchold eſtate, for a long term of years, and money and 
goods, and having two children, prepared her vill, (which 
was ſet forth in the caſe, in hæc verbe,) by which ſhe gave the 
leaſehold eſtate, and her money and goods, to her executors 
therein named, .in truſt for her children. The will concluded 
thus.—“ In witneſs whereof, I have hereunto ſet my hand and 
* ſeal, the 27th day of March, 1779, Ann Wilſon. Duly at- 
* teſted by JelnCrouth, and John Davies. — That, in con- 
templation of a marriage with the defendant, the ſaid 
2 Wilſon had entered into articles to the following effect. 
Articles of agreement made the 17th of April, 1779, 
„ between, Ge. hat tha articles recited an intended mar- 
riage between her and the defendant, and that it was agreed, 
8 L that 


Friday, 
22d june. 


The will of a 
feme covert, 
authorized by 
a power in 
her marriage 
ſettlement, 
cannot be 
given in evi- 
dence to ſhew 
a title to per- 


ſonal proper- 


ty till it has 
been proved 
in the eccleſi- 
aſtical court. 
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chi ſhe ſhould have all hev leaſehold. ace; money, Se. for her 


ſeparate uſe, That, for that end, the defendant covenanted and 


agreed with one of the perſons, made an executor. by the will, as 


a truſtee for the wife, that, notwithſtanding the intended mar- 


riage ſhould take effect, and, from and after the ſolemnization 


thereof, the leaſehold eſtate ſhould be held and poſſeſſed by ſuch 
perſon, and to ſuch uſes, as ſhe ſhould, at any time during her 
life, limit, give, demiſe, order, appoint, or diſpoſe of, either by 
her laſt will and teſtament, in writing, of by any other writing, 
purporting or intending to be her laſt will and teſtament, or, by 
any other writing, to be ſigned with her hand, or to which ſhe 


ſhould ſubſcribe her mark, in the preſence of two or more cre- 
dible witneſſes; that the defendant would permit and ſuffer her 


to make ſuch will, or other writing, as aforeſaid, and that he 


would permit and ſuffer ſuch will thereafter to be made, to be fully 
proved by the executors in ſuch will named, and probate of ſuch 
aw1ll to be had and taken as uſual; and that the perſon or. perſons 
to whom the ſaid Ann ſhould give and diſpoſe of her ſeparate | 


eſtate, by her will or any ether writing that ſhould be ſigned, 


ſealed, and executed, by her, in the preſence of two or more 
credible witneſſes, as aforeſaid, ſhould, and might peaceably en- 
joy the ſame. That the ſaid will and marriage articles were both 
executed on the ſame day, at the ſame place, and before the ſame 
witneſſes. That the marriage was ſolemnized on the 27th of 
April, 1779, and Ann Wilſon died the 31ſt of December, 1779. 
That the ſaid will had not been proved, but letters of adminiſtra- 
tion of the eſtate and effects of the teſtatrix had been granted to 


the defendant. That the will had been offered to be proved, but 


probate was refuſed, only becauſe, upon the face of the articles, 
the will bore date before the articles. 

The queſtion ſtated for the opinion of the court was, whether 
the will was a valid diſpoſition of the effects of the wife, If it 
was, a verdict to be entered for the plaintiff, and vice ver/#. 

This caſe was to have been argued this day, by Bower for the 
plaintiff, and Morgan for the defendant. 

Bower ſtated the queſtion to be a mere queſtion of preſump- 
tion, as to the priority in point of time in the execution of the 
two inſtruments, the will, and the articles; for, if the will was 

poſterior to the articles, though executed the ſame day, it was. 
then valid, and the defendant had no title; but Lord Mus- 
FIELD ſaid another queſtion would firſt ariſe, viz. whether the 


court could take any notice of the paper called a will, till proved 
in 
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in the Eccleſiaſtical court. Bower, upon this, contended, that, 


though called a will, yet this, in truth, was not one, in a ſtrict 
legal ſenſe, but an appointment, and, therefore, did not require a 


compliance with the rules reſpecting wills properly ſo called. 


But his Lordſhip ſaid, it had been ſettled, that, before you can 
come into Chancery, on a title to perſonal property, under the 
will of a feme covert Ii] to whom a power of deviſing is reſerved,: 
ſuch will muſt be proved at the Commons; and that the ſame rule, 
muſt prevail in a court of law: that if the Eccleſiaſtical court 
would not grant probate, the proper courſe was to appeal to the 


Delegates. 


[1] Though this will was executed before 


the marriage, yet, as the marriage, if there 


[ 


had been no power reſerved by the articles, 


= Would have revoked it (a), and it could only 


be valid on the ſuppoſition of its being exe- 


cuted ſubfequent to, and authorized by, ; 


them, it mult be conſidered exactly in the 
{ame light as if made after the marriage. 
[2] There were /everal avowries on the 


record, and iſſues joined on all; and, the 


jury having found for the plaintiff on all but 
that on which the caſe was reſerved, after- 


wards, in Trinity Term, 22 Geo. 3. Morgan 
obtained a rule to ſhew cauſe why the Maſter - 


ſhould not allow the defendant the full coſts 


on all the iſſues. He contended, that a de- 


fendant or avowant in replevin, is an ac- 


tor, and to many purpoſes conſidered in 
law as a plaintiff. That different avowries, 


therefore, ought to be looked upon as dif- 
ferent counts in a declaration, and that when 
ſeparate iſſues are found on different counts, 
and any one of them is found for the plain- 
tiff, he is allowed the coſts of the whole re- 
cord. Vide ſupra, Butcher v. Green, E. 21 
Geo. 3. p. 652.) That, by 8 5, of 4 Ann. 
cap. 16. if any ſpecial matter pleaded by 
virtue of that ſtatute by any defendant, te- 


— 


0 


(e) Vide ſupra, Brady v. Cubitt. P- 34 to 40. 


The Poſtea to be delivered to the defendant [2]. | 


nant, or plaintiff in replevin, ſhall be judged 


inſufficient on demurrer, or found for the 


plaintiff or demandant on verdict, coſts are 
given; but that it could not be ſuppoſed, 
that, in the general words - defendants or le- 
t nants,” were included avowants or defen- 


dants in replewin ; and if they were not in- 
| cluded, they ought, upon general principles, 


to have their full coſts, in ſuch a caſe, be- 
cauſe, if any one of the avowries is found 


againſt the plaintiff, it ſhews that he had 


no cauſe of action. On Wedne/day, the 5th 
of June, 1782, Wallace and Bower ſhewed 


cauſe; and Lord MANSFIELD, WILLES, 


and BuLLerR, Juſtices, (As HHU RST, Juſ⸗ 


tice, being abſent,) were clear, that an avow- 
ant is a defendant within the meaning of 


the act, and ſaid, it had always been ſo 
conſidered in the taxation of coſts. 


Indeed if it were not ſo, there would be no 


authority under g 4. to plead different avow- 


ries. 


"II 


vide Coan v. Bowles, B. R. H. 2 & 3 Vill. 
& Mar. where it was held, that an avowant is 


not a plaintiff within the meaning of 3 Hen. 


7. cap. 10. ſo as to be entitled to colts on 
the affirmance of a judgment in his favour 
upon a writ of error. Carth. 122. 4 Mod. 7. 
1 Show. 13. 165. 1 Salk. 95. 205. 
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CASES IN TRINITY TERM 


* 4 : L 1 
: 


Dor, Lede of Sir Wiki ci Giant, Bart. t 


Tueſday 
26th June. 


ifs lord ofa 


manor mort- 


gage the ma- 
nor in fee to 
A. and after- 
wards pur- 
chaſe copy- 
holds held of 
the manor, and 
take ſurren- 
ders of them 
to himſelf in 
fee, they ſhall 
enure to the 
benefit of the 
mortgagee; 
and a ſettle- 
ment by the 
lord of all his 
eſtate mort- 
gaged to A. 
{hall paſs the 
equity of re- 
demption of 
ſuch ſurren- 
dered copy- 
holds,—If a 
mortgagor 
deviſes the 
mortgaged 
premiſes, and 
afterwards 
pays off the 
mortgage, 
and the mort - 
gagee conveys 
the legal eſ- 
tate to a truſ- 


tee in trait for 


the mortga- 
gor, ſuch a 
transfer of the 
legal eſtate 
ſhall not ope— 
rate as a revo- 
cation of the 
will, 


Por v and others. 


opinion of the court, the material part whereof was as follows : 


By leaſe and releaſe, dated the 29th and zoth of March, 1754, 
the manor or lordſhip of S/anwelt, with the rents of aſſize, rents 
of the freehold and cuſtomary tenants, and all rights, privileges, 
and appurtenances, to the ſaid manor belonging, and divers free- 


hold lands, and alſo the manor of Shepcotts, alias Hammonds, 


with the rights, members, and appurtenances thereof, and divers 
freehold meſſuages and lands, were, for a valuable conſideration, | 
conveyed by the truſtees of the Earl of Dunmore deceaſed, to Sir 


John Gibbons, and his heirs. By indenture, dated the 2d of April 


following, Sir John Gibbons mottgaged all the aforeſaid premiſes 


to the. ſaid truſtees, for a term of 1000 years, for ſecuring 


10, ooo J. and intereſt, being the ſum he was deficient of paying 
for his original purchaſe. By leaſe and releaſe, dated the 7th 


and 8th of April, 1755, Sir Fobn Gibbons mortgaged in fee, to 


Agatha Child, the manors and premiſes ſo purchaſed by bim as afore- 
ſaid of and from the truſtees of the Earl of Dunmore, and there- 
in particularly mentioned, for ſecuring 20,0007. and intereſt, out 

of which ſum the 10, ooo J. and intereſt due to the Earl of Dun- 


more's truſtees was paid off, and the term of 10,000 years aſ- 


ſigned, by an indenture, dated the ſaid 8th of April, 1755, to a 
truſtee for the better ſecuring the 20,0007. which was not paid 
at the time ſtipulated in the mortgage. 


laſt mortgage to Mrs. Child, and the year 1767, Sir John Gib- 
bons purchaſed ſeveral copyhold tenements and lands, (being 


part of the premiſes in queſtion,) held of the manor of Stanwell, 


and the cuſtomary tenants of whom he purchaſed them ſurren- 
dered them into the hands of the lord of the ſaid manor by the 
rod, (ſome into the hands of Sir 7% himſelf, and ſome by the 
hands and acceptance of the ſteward of the ſaid manor,) unto 
the {aid Sir 7opn Gibbons, (who was deſcribed in the ſurrenders 
as lord of the ſaid manor of Stanwell,) his heirs and affigns for 


cver. By leaſe and releaſe, Gated on the 17th and 18th of April, 


3 | 1775» 


"PON an Aim mind YR WY OP EI D, at 
the Sittings for MiDDLESPX, a cafe was reſerved for the 


Between the time of this 


IN THE TWENTY-FIRST YEAR OF GEORGE III. 685 
1755, certain freehold meſſuages, lands, tenements, and heredita- 1781. 
ments ſituated in Stanwell, were ſold and conveyed to Sir Fob Y 
Gibbons, and all and fingular the ſaid laſt mentioned meſſuages, P* 
lands, tenements, and premiſes, were, by leaſe and releaſe, dated ti 
on the 19th and 2oth of April, 1755, mortgaged in fee to Mrs. 
Child, for the further ſecuring the 20, ooo J. By leaſe and re- 
leaſe, dated on the zoth and 3 fſt of Auguſt, 1771, in conſidera- = 
tion of a marriage then intended between the leſſor of the plain- i g 
tiff, (the eldeſt ſon of Sir John Gibbons,) and his now wife, and 
of her marriage portion, — (after reciting that Sir John Gibbons 
vas ſeiſed of all that the manor, or reputed manor or lordſhip of 
$:anwell, and of the manor of Shepcotts, alias Hammonds, and of 
the capital meſſuages, and of divers other meſſuages, mills, lands, 
tenements, and hereditaments, which he purchaſed from the 
truſtees of the Earl of Dunmore, ſubject to a mortgage thereof 
made by him to Agatha Child) - Sir Fobn Gibbons conveyed to 
William Buller, and Yoſeph Pickering, in fee, all that the manor 
or lordſhip of Sfanwell, with the rights, members, juriſdictions, 
privileges, rents of aſſize, rents of the freehold and cuſtomary te- 
nants, and all other the appurtenances thereunto belonging, and 
alſo all that the manor of Shepcotts, alias Hammonds, with the 
rights, members, and appurtenances thereof; and all and ſingular 
the meſſuages, lands, tenements, hereditaments, and premiſes 
therein particularly deſcribed, and are the ſame premiſes which he 
purchaſed of the ſaid truſtees f the Earl of Dunmore, and which 
were conveyed to him by the indentures of the 29th and 3oth of 
March, 1754, and alſo compriſed in the mortgage to the ſaid 
Agatha Child, of the 7th and 8th of April, 1755, to ſecure an 
annuity of 1000 J. out of the ſame to the leſſor of the plaintiff, 
during his and his father's joint lives, and to the intended wife 
= ofthe leſſor of the plaintiff, after the death of her faid intended 
= Huſband, as her jointure, and, ſubject thereto, to the uſe of Sir 
Jobn Gibbons for life, remainder to truſtees to ſupport, &c. re- 
mainder to the uſe of the leſſor of the plaintiff for life, with ſeveral 
remainders over, and the ultimate remainder to Sir John Gibbons 
in fee. On the 22d of November, 1772, Sir John Gibbons made 
his will, whereby, after reciting the laſt- mentioned leaſe and 
releaſe of the zoth and 41ſt of Auguft, 1771, he deviſed the re- 
verſion in fee of the faid manors of Stanwell and Shepcotts, alias 
Hammonds, and all the lands, hereditaments, and premiſes which he 
Purchaſed of the truſtees of Lord Dunmore deceaſed, to Dr. Era/- 
mus Saunders (ſince deceaſed), and Fo/eph Pickering, in fee, upon 
3 8 M certain 
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certain truſts and to ceftain uſes not material to he ſtated. The 


will then recited, that he had made ſeveral very conſiderable pur- 
chaſes of ſeveral other real eftates at Stanwell aforeſaid, and elſe- 


where in the ſame county, ſince the purchaſe of his ſaid manor 
of Stanwell and other premiſes therein before mentioned made 
of the truſtees of the Earl of Dunmore, and he thereby gave to the 
ſaid Dr. Eraſmus Saunders, and Foſeph Pickering, and their heirs, 
all other his meſſuages, lands, hereditaments, and real eſtates at 
Stanwell, or elſewhere in the ſaid county (of Middleſex), with 
their appurtenances, (except ſuch parts thereof as were incloſed 


within his gardens and park, ) in truſt to ſell and diſpoſe thereof, 


and, with the money ariſing from the ſale, to pay and diſcharge 


all principal and intereſt due on any mortgages, or other incum- 
brances affeFing the ſaid eſtate, and, from and after payment there- 


of, to apply the reſidue of ſuch purchaſe monies in paying and 
diſcharging the fortunes therein before given to his younger 
children. At the time when Sir 70% Gibbons made his will, 
the manors of Stanwell and Shepcotts, alias Hammonds, were in 


mortgage to Mrs. Child, as before ſtated, and all the copyhold 


premiſes before mentioned were purchaſed by him after the 
mortgage made to Mrs. Child. By leaſe and releaſe, dated the 
1ſt and 2d of March, 1776, in conſideration of the ſum of 20,000/. 


(Mrs. Child's mortgage money,) paid to the perſons then en- 


titled to the ſame, by Buller and Pickering, the truſtees in the 
marriage ſettlement of the leſſor of the plaintiff, all the ſaid ma- 
nors, and all the other meſſuages, lands, tenements, and heredi- 
taments contained in the ſaid mortgage of the 7th and 8th of 


April, 1755, and purchaſed by Sir John Gibbons of the ſaid truſ- 


tees of the Earl of Dunmore, were, at the requeſt of Sir John 
Gibbons, and of the leſſor of the plaintiff and his wife, releaſed and 
confirmed to the ſaid Buller, and Pickering, and their heirs, to 


the ſame uſes and truſts as by the marriage ſettlement of the 


zoth and ziſt of Auguſt, 1771, were limited concerning the ſame, 
freed and diſcharged from all equity, terms, proviſoes, and condi- 


tions of redemption. By leaſe and releaſe, dated on the ſame 
days reſpectively, and made between the ſame parties with thoſe 
laſt-mentioned, - after reciting that the 20, oo0 J. and all intereſt 


had been paid, and that, thereby, the premiſes conveyed for better 
ſecuring the payment thereof were become releaſed and diſcharg- 
cd,—all and fingular the capital meſſuage, and all other met- 
ſuages, lands, tenements, hereditaments, and premiſes, in the 
leaſe and releaſe of the 19th and 20th of April, 1755, mention- 
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ed, were duly granted, releaſed, and conveyed to the uſe of the 


ſaid Foſeph Pickering, his heirs and aſſigns, free from the provi- 


ſoe of redemption contained in the releaſe of the 2oth of April, 
1755, in truſt for Sir Jahn Gibbons in fee. Sir John Gibbons 
died in June, 1776, without revoking or altering his will, greatly 
indebted to many perſons by bonds; leaving the leſſor of the 


plaintiff his heir at law): And the ſvrviving truſtee under the 
will, conceiving himſelf entitled to the premiſes contained in 


the different ſurrenders herein before mentioned, and allo to the 


freehold premiſes contained in the leaſe and releaſe of the 17th 
and 18th of April, 1755, had agreed to ſell the ſame to pay Sir 
Jobn's debts, but the leſſor of the plaintiff alſo conceiving him- 


ſelf entitled to the ſame premiſes, he hath brought this dg ana 


for the recovery of the poſſeſſion thereof. 


Upon this caſe, the en ſtated for the opinion of the 
court, were; 


1. Whether the leſſor of the plaintiff, as Beit at law of his 
| father, or as tenant for life in poſſeſſion of the eſtates compriſed. 
in his marriage ſettlement, 1s entitled to the premiſes contained 


in the ſaid ſurrenders. 


2. Whether the leſſor of the plaintiff, as heir at kick of his fa- 
ther, is entitled to the premiſes contained in the leaſe and releaſe 


of the 17th and 18th of April, 1755. 
On Tue ſday, the 19th of June, the caſe was argued, 5 Laurence 


for the plaintiff, and Wilſon for the defendant. 


The arguments for the plaintiff were to the following effect. 
1/t Queſtion, —On this part of the caſe, it was contended ; 


1. That the copyhold lands paſſed to Sir Villiam Gibbons for 
life by the terms of the marriage ſettlement ; 


or, 2. That 
they were not compriſed in the will of Sir John Gibbons, and, 


therefore, deſcended to Sir William, as his heir at law.—1. The 
copyhold lands were parcel of the manor of Stanwe!/, for they 


are ſtated to have been held of the manor, and, in contemplation 
of law, cuſtomary lands held of a manor are parcel thereof. The 
freehold intereſt is in the lord, for which reaſon the copyholder 
cannot preſcribe in a gue tate. The forms of conveyancing, as 


well as thoſe of pleading, prove the ſame poſition ; for copyholds 
_ Pals by ſurrender to the lord, and, from the nature of a ſurren- 


der, it can only be made to one who has a higher intereſt in the 
eſtate than the perſon who ſurrenders, 


point of law, only a tenant at will. Theſe copyhold lands, ther- 


1 ne words 
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are certainly ſufficiently comprehenſive to include thei; fob” 
— they not only mention <* manor or lordſhip,” but alſo all 


rights, privileges, and appurtenances thereunto belonging.“ 


Sir Jobn Gibbons, as mortgagor in poſſeſſion, could do no acts to 
injure or diminiſh the ſecurity of the mortgagee; though he 


might do ſuch as ſhould tend to her advantage. He might take 
a ſurrender, or an eſcheat, for the benefit of the mortgagee. 80 


it is ſettled, “ that, if one who has a manor deviſe it, and, after, a 


tenancy eſcheat, that ſhall paſs by the deviſe as part of the ma- 


* nor;” Bunter v. Coke (a). The ſurrenders to Sir ohn Gib- 


bons, were the mere determinations of eſtates at will in parcel of 


the manor. mortgaged to Mrs. Child. The lands ſurrendered 


became, after the ſurrender, part of the mortgaged premiſes com- 


priſed in the deeds of the 7th and 8th of April, 1755, and in the 


marriage ſettlement of Sir Villiam Gibbons ; and, therefore, af- 


ter the redemption of the mortgage, and the death of Sir John, 
they veſted in Sir William as tenant for life. —2. But, if the court 
ſhould think the ſettled eſtate confined to ſuch lands as Sir oh 


had at the time of the firſt mortgage to Mrs. Child, Sir William 
will be entitled to them as heir at law, if they did not paſs by 
the will. Now, by the will, nothing is deviſed but a reverſion 
in the manors, and the freehold eſtate, (exclufive of the manors,) 
which he purchaſed afterwards. 

2d Queſtion.— There are alſo two grounds upon which Sir Vil- 
liam's claim to the freehold purchaſes of his father may be ſup- 
ported. —1. The purpoſe of the ſecond deviſe was to pay off mort- 
gages and other incumbrances affecting the lands, and which were 
a real lien, and would be a charge upon them into whatever hands 


they might come. Now, after the mortgage on the freehold 
purchaſe was paid off, there were no incumbrances on the freehold 


eſtate that would have followed it into whatever hands it came. 
The teſtator is not Hated to have left any bonds which would af - 
fect the land. Before the ſtatute of 3 Will. & Mar. cap. 14. 

lands in the hands of a deviſee were not liable to bond debts, 
and, ſince the ſtatute, it has been held“ that a bond is not a lien 
upon the land ;” Parflowe v. Weedon (b). If an heir at law fell 
the lands, a bond creditor cannot follow them. The purpoſe of 
the deviſe to the truſtees being, therefore, fulfilled before the teſ- 
tator's death, the deviſe itſelf became void. —But, 2. If this con- 


ſtruction ſhould not be adopted, ſtill, an event happened after the 


(a) B. R. M. 6 Ann. 1 Salk. 237,238. | (6) Canc, Trin. 1718. 1 Eg. Ca. 149. 
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making the will by which that part of it which relates to the 1781. 

freehold purchaſe was revoked. It is an eſtabliſhed rule, that, — — 

if the nature of a teſtator's intereſt is altered after the deviſe, ſuch 

alteration operates as a revocation in law pro tanto. Thu ifs: Fre 

man, ſeiſed in fee, make a will of lands, and, afterwards, make 

a feoffment, or levy a fine, to the uſe of himſelf in fee, though 

he is in of the old eſtate, yet this is a revocation. 1 Rolle's Abr. 

614, 615. Now, in this caſe, at the time of the will, the legal 

_ eſtate was in Mrs. Child, and, after the will, was transferred from 

her, and-conveyed to Pic#er:ng, and, though the equitable inte- 

reſt may have remained the ſame after the conveyance to Picker- 

ing, yet, there having been an alteration in the legal eſtate after 

the will, that ſhall operate as a revocation ; for it was determined, 

in the caſe of the Earl of Lincoln v. Rolls (a), that equitable and 

legal eſtates, as to implied revocations, ſtand upon the ſame foot- 

ing, and are governed by the ſame rules. 

For the defendant, the ſubſtance of the arguments . was as 

follows: 

i/t Queftion—1. All the intereſt which Sir John Gibbons had in 

the manor of Sanwell at the time of the firſt mortgage certain- 

ly paſſed by the marriage ſettlement to the leſſor of the plaintiff; 

therefore, the freehold intereſt in the whole paſſed ; but the 

copyhold intereſt did not paſs, becauſe that was not in Sir Jo 

at the time of the mortgage. The copyhold intereſt is a diſtinct 

permanent thing, taken notice of by the law, and was, in this 

aſe, in divers perſons diſtinct from the lord, at the time of the 

mortgage. As ſoon. as the mortgage became forfeited, Mrs. 

Child had an abſolute eſtate in fee-fimple in the manor, or free- 

hold part; and Sir John, from that time, was only her tenant 

at will. Under thoſe circumſtances, the ſurrenders were made to 

him in fee. It is not true, when a tenant of a manor, either for a 
leſſer eſtate, or in fee, takes, by ſurrender or forfeiture, a copy- 

Hold eſtate held of the manor, that the copyhold is thereby ex- 

tinguiſhed, and blended in the manor. In the firſt cafe, the 

qualified holder of the manor cannot extinguiſh it ; for, if he lets 

it for years by indenture, it will ſtill continue demiſeable, as copy- 

hold, by the reverſioner. In theother caſe, i. e. where he is tenant 

in fee of the manor, he may extinguiſh the copyhold by granting 

it out by a deed or common law conveyance, for after that it would 

loſe an effential quality of copyhold, becauſe it would not 

have continued demiſeable by copy of court roll.; but, in 
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that caſe, till he does, the copyhold intereſt only continues ſuſ- 


John Gibbons had had no intereſt in the manor at the times of 
| the ſurrenders to him ; 


holds. Being tenant at will under her, at the time the copy- 


CASES IN TRINITY TERM 


pended, and it may be granted out again as copyhold. If Sir 
m; if, for inſtance, Mrs. C4:/d had, before 
that time, taken poſſeſſion of it by ejectment, he might have 
compelled her to admit him as tenant of the ſurrendered copy- 


hold intereſt was ſuſpended, he could not admit himſelf; but, 
as ſoon as his tenancy at will ſhould have ceaſed, by a ſeverance 
of the poſſeſſion of the manor, and of the copyhold, he could 
have obliged. her to admit him ; and ſhe would have been en- 


| Law of N. Pr. 


hend copyholds. 


titled to all the incidental ſervices from him. 
clearly explained in Frenche's Caſe (a), and in that of Coneſbie 
v. Ruſty (6). —2. If theſe copyhold lands are not comprehended 
in the ſettlement, they muſt be conſidered as having paſſed by 
There are certainly words ſufficient for that purpoſe, 
viz. All other my meſſuages, lands, hereditaments, and real 
That general words like theſe will paſs copyhold, 
as well as frechold lands, has often been determined [1]; 
Acherley v. Vernon (c), and Doe, Leſſee of Pate, v. Davy 4 [2]: 


the will. 


< eſtates.” 


[1] The words of the ſtatute of 27 Elix. |. 


cap. 4. F. 2. againft covinous and fraudu- 
lent conveyances, are * /ands, tenements, 
<< or other hereditaments whatſoever.” In the 
p. 108. Ed. of 1775. a caſe 
is ſtated, where Blencoxve, Juitice, ſaid, 
that copyholds are not within thoſe words ; 
but, in Doe, Laſee of Watſon & others, v 
Rutledge, (B. NR. M. 18 Gee. z.) Lord Mans- 
field ſaid, that Dictum was of no authority, 
and ought to be rejected; and Aſton, Juſtice, 
ſaid, he remembered a cafe, where general 
words of that ſort had been held to compre- 
The court, however, in 
that cate, defired it might be underſtood, 
that they gave no deciſive opinion on the 
point, 

By 13 Eliz. cap. 7.4 2, commiſſioners of 
bank: -upt are authorized to diſpoſe of “ all 
« the bankrupt - 
„ taments, as well copy or cuftomary-hold, as 
« freehold,” by which it would feem, that 
the legiſlature, at that time, thought the 
general words as applicable to copyhold as 
to frechold. | 


lands, tenements, or heredi- 


(2) B. R. M. 
1 
(b) B. R. E. 38 El. Cro. El. 459. 
1 


18 & 19 El. 4 Co. 31, 


bequeath the ſame unto my brother William 


term of her natural life, and gave her the. 


| this clauſe; «© And I do ratify and confirm 


This doctrine is 


as in 


[2] That cafe was as follows: V 2 
Dawy, by his will, dated April, 1767, and 
atteſted by three witneſſes, after ſeveral ge- 
neral and ſpecific deviſes, and legacies, made 
the following reſiduary deviſe: ©* And as 
to all the reſt and reſidue of my eſtate, of what 
nature, kind, or quality ſoever, J give and 


Pate, his heirs, executors, and adminiſtra- 
tors, e u to the nature of the reſpec- 
tive eſtates. On the 16th of May, 1768, 
the teſtator purchaſed, and was admitted to, 
a copyhold eſtate in fee, at Hampftead, and, 
at the ſame court, ſurrendered it to ſuch uſes 
as he ſhould, by his laſt will in writing, li- 
mit and appoint. On the 18th of November, 
1769, he made a codicil, atteſted by three 
witneſſes, reciting, that he had made his 
will in 1767, by which he had deviſed cer- 
tain fee-farm rents, and now, by this codicil, 
he gave thoſe rents to Mrs, Davy, for the 


houſe at Hampftead for life, &c. and ſome 
other ſpecific legacies, and then followed 


« All 


(c) In Canc. M. 10 Geo. 1, IE 68, 
* 518. Com. 381. 


4) B. R. M. 15 Geo. 3. 
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It is true, theſe copyholds were not ſurrendered by Sir John 
Gibbons to the uſe of his will, but he was in a ſituation with 
regard to them, at the time of making his will, which rendered 
that impoſſible; for he was tenant of the manor itſelf, under 
Mrs. Child, and could not ſurrender to himſelf, But it will 
not be denied that the copyholds were deſcendible, and if fo, they 
were deviſeable; thoſe terms being convertible, according to the 
doctrine in Selwyn v. Seluyn (a), as ſtated by Lord MansFiELD 

in delivering the opinion of the court in Rye v. Griffiths (6). 

2d Queſtion.— 1. The argument drawn from the word “ incum- 
*brances,” in the deviſe of the freehold lands, loſes any effect it 
might otherwiſe be imagined to have, when it is conſidered that 
the object of the deviſe to the truſtee was not ſolely to pay the 
debts; for the reſidue of the money ariſing from the ſale is di- 
rected to be applied to the payment of the younger children's 
fortunes, and that truſt is not pretended to be yet ſatisfied. 
This ſuperſedes the neceſſity of ſhowing what however ſeems 


to include bonds. — 2. As to the ſuppoſed implied revocation, 
Sir Jobn Gibbons, at the time of the will, had only an equitable 
eſtate; the legal intereſt was in Mrs. Child. In like manner, at 
his death, as well as during the intervening period of time, he 
had but an equitable eſtate. The legal title had indeed ſhifted 
from Mrs. Child to Pickering, but the equitable title had remain_ 
ed unaltered in the teſtator.. Now, that a will is not revoked 
by the mere change of a truſtee, was directly and ſolemnly de- 
cided in the court of Chancery, on a rehearing, and after full 
argument at the bar, in a recent caſe of Watts & others, 
v. Fullarton (c); the circumſtances of which caſe were theſe.— 
William Watts, by his will, dated the 11th of May, 1762, de- 
viſed all his real eſtate in Berkſhire, to certain truſtees, and 
their heirs, to the uſe of his firſt and ſecond ſons, and firſt and 


© all and every the gifts, deviſes, and be- fed by the will. The court held that they 
** queſts, contained in my ſaid will, ex- | did; that the words in the will were ſuffici- 
** cept what I have hereby altered, and I | ent to paſs copyhold property, and that the 
do deſire, that the preſent writing may effect of the codicil was to operate as a re- 


pretty clear, viz. that other incumbrances” muſt be conſtrued 


be annexed to, accepted and taken, as a 
codicil to my ſaid will, to all intents and 
purpoſes. ' At the time when the will 
Was made, he had no copyhold lands. The 


(4) B. R. M. 1 Geo. 3. 2 Burr. 1131. 
1 Blackſt, 222, 251. 


(%) B. R. M. 7 Geo. 3. 1 Blaciſt. 605, 


publication, and to bring the will to the date 
of the codicil; and for this they relied on 
Acherley v. Vernon, as reported by Comynis un as 


queſtion was if thoſe acquired afterwards paſ- 


| an authority in point. 


606. S. C. 4 Burr. 1952, 1962. 
(e) In Canc. T. 14 Goo. 3. 
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” thereby, directed the truſtees and executors in his will, out of the 


CASES IN TRINITY TERM: + 


ſecond daughters, ſucceſſively, in ſtrict ſettlement, with re- 


mainder to his own right heirs. On the 29th of February, 
1764, he made a codicil to this will, reciting, that, ſince the 


publication thereof, he had contracted with the Duke of Xixg- 


fon, for the purchaſe of certain lands in Buckinghamſhire, and, 


reſiduum of his perſonal eſtate, to pay the purchaſe money, and, 
on payment thereof, he directed, that the ſaid purchaſed 


premiſes ſhould be conveyed, ſettled, and. limited, to the ſame 


uſes, and on the ſame truſts, as, by his will, he had limited and 


declared concerning his eſtate in Berk/hire. Afterwards, the 
teſtator himſelf compleated the purchaſe referred to in the codi- 


cil, and took a conveyance of the purchaſed premiſes, to certain 


truſtees therein named, in fee, in truſt for himſelf, and his heirs, 
ſoon after which he died. The bill was brought by the younger 


children, to have, (inter alia,) the truſts in the will and codicil 


carried into execution, as to the new purchaſed eſtate, The 


Maſter of the Rolls having omitted to give any directions as to 
that point, the caſe came on, by petition and appeal, before 


the Lord CHANCELLOR, and the queſtion was, whether the 


conveyance of the new purchaſed lands to the truſtees, ſubſequent 


to the will and codicil, was not, pro tanto, a revocation thereof. 
The teſtator Watts, at the time of making the codicil, the thing 


being in fßferi, was in the nature of a mortgagor, and the Duke 


of Kingſton a truſtee for him. Afterwards, before his death, 


the legal eſtate veſted in the new truſtees. Yet Lord BATHURSH 


decreed, that there was no revocation, and that the truſts ſhould 


be carried into execution; relying much on the general propo- 


ſition laid down by Lord HarDwicks, in Parſons v. Free- 


man (a), vis, ** That, where a man has an equitable intereſt 


a in fee, in an eſtate, and deviſes it, and afterwards makes a con- 
Mp veyance of the legal eſtate to the ſame uſes, this is no revoca- 


„ tion.” —That caſe of Watts v. Fullarton is deciſive, being in- 


deed ſtronger than the preſent, for even the equitable intereſt 
had, there, been in ſome degree altered. Ty 
Lawrence, in reply, inſiſted ; 1. With regard to the copy- 


hold lands, that it was ſufficient for his argument, that Sir 
John Gibbons was Lord of the manor, in poſſeſſion at the time 


of the ſurrender. That he meant to benefit the manor, not to 
keep the copyholds diſtinct. If t had been his intention he 


(a) In Canc. 9 Nov. 1751. 3 4th. 741 5 749. 
| : would 
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would have purchaſed them in another perſon's name: He alſo 
contended, that, though it was true that the ſettlement referred 
'to the mortgage, yet, if all the words were taken together, there 
was enough to paſs copyholds purchaſed after the mortgage, 
though they ſhould be held not to be ſubje& to the mortgage. 
But, if they ſhould not be thought by the court to paſs by the 
ſettlement, ſtill they could never be included in the will, fince, 


after diſpoſing of the reverſion of the manors, and quitting that: 


ſubje&, it recites, that he had made conſiderable purchaſes of 
.other real eſtates, and then diſpoſes of “all other his meſſuages, 
< lands, &c.,” words clearly calculated to exclude every thing 
belonging to the manors, 2. As to the freehold lands, he ſaid 
the caſe of Watts v. Fullarton was contrary to that of the Earl of 
Lincoln v. Rolls, and ſeemed a very extraordinary determination; 


for that, at the time of the codicil, Watts had no intereſt in the 


Jand afterwards purchaſed of the Duke of Kimg/ton, and nothing 


but a mere claim. 

Lord MaNns#1ELD ſaid, that, in | equity; they conſidered ſuch 
a contract as that recited in the codicil in Watts v. Fullarton, as 
compleated, ſo as to make the ſeller a truſtee, and the buyer 


cettui que truſt; that, if the parties had died before any convey- 


ance, the heir of Watts, (had there been no deviſe,) would have 
taken the land, and the executors of the Duke of Kingſton, the 
money. His Lordſhip then aſked Lawrence, how the heir at 
law could maintain an ejectment for the freehold lands, as the 
legal intereſt was clearly in Pickerrng ; to which he anſwered, 
that he conceived it to be now ſettled, that the title of a mere 
truſtee ſhall never be ſet up to keep. the cettui que truſt out of 
poſſeſſion. | 

The court took time to conſider till this day, when Lord 
MANsFIEIL o delivered their opinion as follows. 
Lord MANSFPIELD Except Mr. Juſtice Bur LER, - who, for 


private reaſons of connection with one of the parties, has declined 


giving any opinion, and has had no ſhare in our deliberations, — 
we are all clear in the opinion I ſhall now deliver. This eject— 
ment is brought to recover the poſſeſſion of two denominations 
of land ; 1. certain copyhold or cuſtomary tenements held of the 
manor of Stanwell, which were ſurrendered to Sir fobn Gibbons, 
prior to the ſettlement on the marriage of his ſon, the preſent leſ- 


for of the plaintiff; and 2. certain freehold lands, which were 


purchaſed and mortgaged 1 in fee, by Sir John, then, after the 
ſettlement, deviſed by will, and, after that, the mortgage 
8 O upon 
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CASESAN TRINITY TERM 


upon them paid off, and a conveyance of them made by the 
mortgagee to a truſtee, I will take them ſeparately ; becauſe the 


queſtions concerning them are "OR difterent, and indepen- 


dent. | 
1. As to the copyhold tenements, the facts, in ſubſtance, are 
ſhortly theſe (Here his Lordſhip ſtated the material part of the 


caſe, as far as concerned the copyholds, and ſaid, he thought, un- 
der the word “ manor,” all the conſequences and incidents 


would have paſſed, which, in theſe, as in all the common drag- 


net conveyances, were ſpecifically enumerated. )—Th e que Vol 
on this part of the caſe, is, whether theſe copyhold tenements go 


to Sir William as tenant for life under the ſettlement, or whe- 


| ther they paſs by the will; and we are clearly of opinion that they 


muſt go to the uſes of the ſettlement. To go by ſteps: After 


the mortgage, the mortgagee in fee had a right to the manor, 


and every thing held of it as parcel thereof. In notion of law, 
the mortgagor was only tenant at will, or, at moſt, from year to 
year, He had the loweſt eſtate poſſible. In eguity he was lord 
of the manor, ſubject to the charge upon it; but he could do 
nothing to weaken the ſecurity. In both views it is clear what 


he could do in con ſequence of the ſurrenders. He had the option, 


if he had been abſolutely tenant in fee, either to continue the 
copyholds as parcel of the manor, —by granting them out again by 
copy of court roll, becauſe the cuſtom is not broken by their mere- 
lv having continued in the lord's hand, but they may, notwith- 
ſtanding; be alledgedto have been demiſed anddemiſcable, by copy 


of court roll, which is all that is necefſary,—or to ſever them from 


the manor by any common law conveyance, as a leaſe, @c. But 


the manor being mortgaged in fee, he could not ſever them, be- 
cauſe that would have diminiſhed the ſecurity ; for the mort- 


gagee had a right to the ſervices, quit-rents, eſcheats, forfeitures, 


and other caſualties. If we conſider his /ega/ intereſt, being on- 


ly tenant at will, he could not ſever the copyholds. The 


argument is ſtronger on the ſettlement, for the ſurrenders had 
then been made, and all 1s included in the ſettlement ; ſo that, 


after hat, he could not ſever, in reſpect of the ſettlement. The 


next conſideration is, had Sir Fobz any idea of ſevering the copy- 
holds ? Did he mean to do it by his will? It is plain, on the face 
of it, that he did not; for, after reciting the ſettlement, he de- 


viſes only the rever/ion of the manors, and does not mention the 


cuſtomary lands. Then, he deviſes “ a other his meſſuages, 
lands, hereditaments, and real eſtates.” Therefore, qudcun- 
gue vid, we are clearly of opinion, that Sir William is entitled 
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to the copyhold tenements ; becauſe, 1. They were ſettled as 
part of the manor, and could not be ſevered by the will ; and 2. 
if they could have been ſevered by the will, that was not done. 

2. With regard to the freehold "eſtate, the facts are as fol- 


lows—(His Lordſhip then gave an abridgement of the caſe as to 


what concerned the ſecond queſtion) —Theſe lands are claimed 
by the leſſor of the plaintiff in this ejectment, as heir at law to 


them in ejectment as heir at law, becauſe, (independent of the 
deviſe,) by the leaſe and releaſe of the firſt and ſecond of March, 
1770, they were conveyed in fee to a truſtee, and the legal eſtate 


cre, true, but that it has been ſettled for years, that a meer truſt 
eſtate ſhall not be ſet up againſt a cettui que iruft ; and the con- 
veyance to Pickering having operated as a revocation of the de- 


in the firſt place, the rule only is, (and I hope it is fo underſtood, ) 


the cettui que truft in a clear caſe. In ſuch a cafe, where the 
truſt is perfectly clear and manifeſt, the rule ſtands upon ſtrong 
and beneficial principles, becauſe in ejectment, the queſtion is, 
who is entitled to the poſſeſſion. But, if the truſt is doubtfyl, 


put into another way of enquiry. But, in the ſecond place, 


gal eſtate is not a truſtee for the heir at law. Sir Fohn Gibbons, 
at the time of the deviſe, had merely the equitable fee in him. 
Mrs. Child was his truſtee. Then, on payment of the mortgage 
money, ſhe conveyed the legal eſtate in fee to Pickering, which 
was merely transferring it from one truſtee for Sir Fohn to ano- 
ther; and I know of no determination or caſe in which a bare 
change of a truſtee has been held to revoke a will. On the con- 
trary, Mr. Wilſ;n cited a very ſtrong caſe where it was held that 


Y vw 


| it does not. All revocations, which are not agreeable to the in- 

, | tention of the teſtator, are founded on artificial and abſurd rea- 

8 ſoning. The abſurdity of Lord Lincoln's caſe is ſhocking. How- 

- ever, it is now law. But here, guacunque via date, Sir William 
© cannot recover theſe freehold lands ; for, 1. The truſt 1s at leaſt 

- doubtful, which 1s ſafficient, but, 2. We think the will as to 
e 


them is not revoked. 
The Poſtea to be delivered to the plaintiff [1 J. 


[1] Becauſe he was entitled to recove: f hart of the premiſes. 


GRANT 


his father. The objeRion to this is, that he cannot recover 


is in ſuch truſtee, It is anſwered, that this is indeed, prima ſa- 


viſe of theſe lands, he is a mere truſtee for the heir at law. Now, 


that the truſt eſtate ſhall not be ſet up in an ejectment to defeat 


a court of law will not decide upon it in an ejectment. It muſt be 


there ſeems to be no doubt here, that the perſon having the le- 
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vos. 


1 
—— 


Tueſday, 


26th June. 


One fine can- 
not be aſſeſ- 
{cd on the 
admiſſion to 
ſeveral copy- 
hold tene- 
ments. —[f 
any count in 
the declara- 
tion ſtate one 
fine, although 
the others 
ſtate ſeveral, 
and there are 
entire dama- 
ges, and 
judgment for 
the plaintiff, 
it is error.— 
A court of 
error may 
award a ve- 
nire de novo. 
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GRAN T againſ} As TLE. 


HIS was a writ of error, from the court of Common Pleas, 

on an action of aſſump/it by Aſlle, as lord of the manor of 

great Tay in the county of Eſex, againſt Grant, for the fines 
aſſeſſed by the lord, on Grant's admiſſion to eight different cuſ- 
tomary tenements. The declaration conſiſted of three counts. 


The firſt ſtated, that Afle was lord of the manor; That the 


eight tenements—(enumerating and deſcribing them particularly, 
with their names, and the names of the different parts of which 


each conſiſted, where there were different parts of the ſame tene- 


ment with diſtin& names, and the number of acres which each 


tenement, or its different parts, by eſtimation contained)—were, 
and for time immemorial had been, parcel of the ſaid manor, 
and cuſtomary tenements of the faid manor, demiſed and 
demiſeable by copy of court roll of the ſaid manor, by the 
lord of the ſaid manor, or by his ſteward, or deputy ſteward 
of the courts of the ſame manor for the time being, to any 
perſon or perſons entitled to take the ſame in fee-ſimple or other- 


wiſe, at the will of the lord, according to the cuſtom of the 
| ſaid manor; and that within the manor there was a cuſtom, that 
every cuſtomary tenant, upon his admiſſion to any cuſtomary 
tenement, parcel of the manor, by the lord or his ſteward, or 


deputy ſteward, ſhould pay to the lord, 4 reaſonable ſum, 

be aſſeſſed by him, or his ſteward, or deputy ſteward, for a fine 
for ſuch his admiſſion to ſuch cuſtomary tenement ; - It then 
ſtated eight ſeveral admiſſions of Grant, by the 1 ſteward, 
to each of the eight cuſtomary tenements reſpectively; That 
the /r/{ was of a large annual value, V!Z. of the annual value of 
231. 8 5. 9d. and that A/tle, at the time of the admiſſion of Grant 
to this firſt tenement, did affeſs or appoint the ſum of 46. 175. 64. 


as and for a fine, for his admiſſion to that tenement, to be 
paid by Grant 70 A/ile, at the meſſuage called the Guz/dball, in 


great Tay oforejard, being the place where the courts for the 
manur Were uſually holden, at 12 o'clock, A. M. on Thurſday, 
the 20th of Aug, then next enſuing; That the ſaid 461. 175. 6d. 
was a reaßbnable ſum of money to have been paid to Alle by 
Grant, tor his admiſſion to that tenement; and then an o ſuinp- 


/it by Graat tor the 46 J. 174. 6d. Then amilar ſeparate allega- 
tions 
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tions with regard to the ſeveral fines of 4 J. 105.; 2 J. 12 5. 6d.; 


11l. 18s. od.; $1.05. o d. 11. 109. 0 d.; 71. 104. 0 d.; and 


24 1. reſpectively, for the ſeven other cuſtomary tenements 2 
The ſecond count ſtated; That 


wit, c. was indebted to Afle in the further ſum of 98 J. 185. 4 4. 


for a certain other fine due and of right payable from the ſaid Grant 
to the ſaid Alle, as lord of the manor of Great Tey, for the 


ſaid Aſtle's admiſſion of the ſaid Grant, at his ſpecial inſtance 
and requeſt. to certain other cuſtomary tenements, parcel of the 


aid manor, to be held by the ſaid Grant and his heirs, of the 


lord of the ſaid manor, at the will of the lord, according to the 


cuſtom of the ſaid manor, by certain rents, ſervices, and cuſtoms, 


therefore formerly due, and of right accuſtomed ;” and then an 
aſſump/it for the ſaid laſt- mentioned ſum. The third count was 


for 100 J. money paid, laid out, and expended. Grant pleaded 


the general iſſue, paying, at the ſame time, $47. 55s. 8 d. into 
court; and the cauſe came on to be tried, before AsHHURST, 


Juſtice, at the Aſſizes for the county of Eſex, when a general 


verdict was found for Aftle, with 98 J. 18s. 4d. damages, ſub- 
ject to the opinion of the court of Common Pleas, on a caſe re- 


ſerved LJ. That court having decided in favour of Alle, he 


„ wWphereas Grant afterwards, 3 


T1] Some of the counſel ſpoke of what is | 


here called the firſt count, and was ſo de- 
ſcribed in the aſſignment of errors, as conſiſt- 


ing of eight counts, there being eight ſepa- 


rate a ſumpfits alleged. 


[2] The caſe reſerved ſtated; That Ale was 


lord of the ſaid manor of which the tene- 
ments mentioned in the declaration were par- 
cel, and that the ſame were held of 4/e, as 


lord of the ſaid manor, by copy of court-roll, 
at the will of the lord, according to the cuſs 
tom of the ſaid manor, and that the fine <vas 
arbitrary; That Grant had craved admiſ- 
ſion, (on the death of his father,) and was 
accordingly admitted in fee to all the ſaid 


copyhold tenements, upon which admiſſion a 


fine of 98 J. 183. 4d. was aſſeſſed; That 
the ſaid fine of 98 J. 18 5. 44. appeared to 


be two years' improved value of the faid te- 


nements to which Grant was admitted, after 


deducting 21. 195. 8 4. for the guit-rents, 
which were 11. 95. 10 d. a year; That A4/- 


| te had not deducted any thing out of the 


laid fine for land-tax ; That Graut had paid 


841.55. 84. into court, upon the common 
rule. | 


The queſtion ſtated upon this caſe was, 


whether the lord of the ſaid manor was 
bound to allow any ſum of money for land- 


remitted 


tax, out of the ſaid fine. If he was, a non- 


ſuit was to be entered; if not, the verdict to 
ſtand. 


After the caſe had been argued at the bar, 
Lord Loughborough delivered the opinion of 
the court to the ——— effect. 


Lord Loughborough — This queſtion was 


truly conſidered as of great concern to the 


public at large. It has undergone a very 
deliberate examination, and we are all of 


opinion, that the lord of the manor is not 
bound to male any deduction, for the Iand- 
tax, out of a fine due for admiſſion on a de- 
ſcent, which is the preſent caſe. | 

The grounds which led us to this deter- 
mination lie in a very narrow compaſs. 

In the Vr place, the land-tax act is an- 
nual, and, however probable its continuance 
may be, there can be no legal preſumption 
as to the future intentions of the legiſlature, 


and there can be no deduction, by anticipa- 


tion, of an uncertain future burthen. 

* In the /econd place, the tax, though 
commonly called a tax upon Jand, is not, in 
its nature, a Charge upon the land. It is a 
tax upon the faculties] of men, eſtimated, 
firſt, according to their perſonal eſtate, ſe- 
condly, by the offices they hold, and laſtly, 
by the land in their occupation. The land 


is but the meaſure by which the faculties of 
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wo the 84 J. 5 6. 8 d. upon the record, and took 8 
Wor the difference. Grant then brought this writ of error, and, 


. | 6 


the perſon taxed are nba; and, where 
it is intended by the legiſlature that the bur- 
then ſhould not ultimately reſt upon the per- 


ſon charged, a power of deducting is given 


| 


him by the act; as in the caſe of rents, and 


other certain outgoings. But no dedudtion, 


is allowed for fines which are uncertain. | 
In the /af place, this claim being new, 


and there being no precedent nor inſtance to 
ſupport it, the uſage of almoſt A century is a 
ſtrong proof that no ſuch deduction ought to 


be made, and amounts to a contemporary and 
permanent expoſition of the land- tax . in 


favour of the lord. | 
' © 'Theſe are the reaſons which have * 


this caſe in the manner I have ſtated. 


But the ſubject having led to much curi- 
ous and intereſting enquiry into the nature 
of copyhold eſtates, and the progreſſive ad- 


vancement of the rights of the tenant, Iwiſn 
to ſtate a few circumſtances that have occurred 


to my obſervation, for the inaccuracies of | 
- which I only am anſwerable. I do at in or- 
der to excite the inveſtigation of perſons 


niore able and more diligent ; particularly 
of thoſe who are acquainted with the anti- 
quities of this country, as well as its laws : 

and I wiſh it may have the effect of engag- 
ing the attention of the plainuff i in the pre- 
ſent cauſe, who, I am ſure, is very able to 


make an enquiry of the nature I am going 


to point out. 


Copyhold tenures are agreed, . all 


writers, to be more ancient than the Norman 
government. In ſome of the moſt approved 
authors, the copyhold tenure of land is de- 
rived from the ſtate of villenage, which now 
happily forms a very obſcure title in the law. 


At 18 ſuppoſed, that all copyholders were ori- 


ginally willeins, and that, by the mitigation 
of villenage, and the progreſs of enfran- 


chiſement, the eſtate grew, by degrees, to be 


more free and permanent, till it came into 


the condition of a copyhold. 
I cannot help doubting whether that de- 


ducdtion is not founded in miſtake. The cir- 
cumſtance which firſt led me to entertain the 


doubt is, that, in thoſe parts of Germany from 


v-hence the Saxons migrated into England, 


there exits, at this day, a ſpecies of tenure ex- 


actly the ſame with our copyhold eſtates, 
and that there exiſts likewiſe, at this day, 


ed in the opinion of the court, to determine 


(beſides 


a compleat ſtate of villenage ; ſo that both 


ſtand together, and are not one tenure grow- 


ing out of another, and, by degrees, aſſuming 


its place, In Eaft Friezeland, the dutchy of 
Brunſwick, and other northern parts of Ger- 
many, there are villeins in groſs, and“ vil- 


leins regardant, with the ſame rigour which 


our law formerly knew. There are alſo co- 

pyhold tenants, who are freemen, but whoſe 
eftates are alienable only by licence, and are 
tranſmiſſible by deſcent, and, in both in- 
ſtances, they muſt paſs through the courts of 


| the lord. Nay, in the ancient ſeat of the 
| 4nglo-Saxons, there exiſts, at this day, that 


peculiar deſcent - to the youngeſt ſon, which 
we call Borough Engliſh ; of which the name 
ſhews the original. 

What I have ſtated, I found in a very 
accurate treatiſe of German law by Selc hoæo, 
one of the profeſſors of the univerſity of Got- 
tingen, entitled, El:menta 8 privati 
Germanici. | {FTE 

This ſeems fufficient to negative the 


In England, villenage has ceaſed, and copy- 
holds remain ; but here, as in other coun- 
tries, they both prevailed at the ſame time. 
It is not difficult to conceive, that, when- 
ever agriculture became n object of reſpect 
in the northern and weſtern parts of Europe, 
thoſe who applied themſelves to, the cultiva- 
tion of land, though inferior in point of 


| dignity, would be equal in point ofsfreedom, 


to thoſe whoſe only profeſſion was arms. 
The copyhold tenants were huſbandmen ; 
their perions were free ; and, in that reſpect, 
they were as much above the villeins, as, in 
point of conſequence, they were inferior, 
in a military age, to thoſe who had arms in 


lord who could defend them, and who, in 
return for that defence, was entitled to cer- 
tain profits and advantages, founded upon 
paction expreſs or preſumed. 

* A fine to be paid on the change of a te- 


nant is almoſt a conſtant incident of a co- 


pyhold eſtate, and it does not ſeem to have 
been long befcre the end of the reign of 
Queen Elizabeth, that courts of law inter- 
poſed to moderate the exerciſe of the lord's 
right to a fine, where the cuſtom had left 
the amount of it uncertain ; for it is pretty 
remarkable, that a queſtion on this ſubject 
was depending in the 36th and 37th of 
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idea that copyholders ſprang out of villeins. 


their hands. Their lands were held of 2 
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(beſides ſeveral on the firſt count, which, not having been infiſt- 1781. 


ed on, I omit,) aſſigned the following errors on the ſecond count. 


Queen Elizabeth, in the court of King's 
| Penh, and in this court, at the ſame time: 
you will find jt in 1 Rel/e's Abr. 507. and 
in the contemporary reporters, 'The queſtion 
was this; - under what circumſtances a refuſal 
tb pay a fine ſhould amount, in a court of 
law, to a forfeiture of the copyhold eſtate. 
It was contended, upon the part of the 
tord, that the mere non-payment of the fine 
aſſeſſed would amount to a forfeiture. 
That propoſition appeared too ſtrong, 
even in a court of law; however, the court 
af King's Bench, in the 36th of Elizabeth, 
held, that, after the demand of a ſine by the 
lord, and the refuſal of the tenant to pay, 
though the fine ſhould be unreaſonable, the 
eſtate ſhould be forfeited. | 
„This court, a term or two afterwards, 
in the caſe of Fackman v. Hoddeſdon, report- 
ed in Cro, Lix. 351. held, that, in ſuch caſe, 
there was no forfeiture. The court of King's 
Bench, (as has been Juſt ſtated,) had held the 
contrary, but the opinion of this court pre- 
vailed; and, in the 43d of Elizabeth, in the 
caſe of Hobart v. Hammond, reported in 4 Co. 
27. B. the court of King's Bench, referring to 
the caſe of Jachman v. Hoddęſdon in the Com- 


. 


non Pleas, varied their idea, and held, that | 
the refuſal to pay an unreaſonable fine was no 


forfeiture of the eſtate. From the manner in 
which the report of that caſe is ſtated, and the 
anxiety with which the Judges ſupport the 
propoſition, one would be apt to conclude 
it had not been of great antiquity. 
„ A few years afterwards, in the 6th of 
King James, in Willowe's Caſe, 13 Co. 1 
his. point again occurred, and the law was 
not then taken to be ſo ſettled, as for the 
court {imply to ſay, * the point is ſo,” but 
the report ſtates a great deal, ol reaſoning 
and argument to ſupport the poſition, that 
the Judges not only might, but ought, either 
upon the facts appearing upon a demurrer, 
or upon evidence to go to a jury, to deter- 
mine, what was a reaſonable ne; and, in, 
that caſe, the court held, that zavo years“ 
value was an unreaſonable fine. 
Thus then the matter reſted ; the fine 
Was to be aſſeſſed by the lord; and, whether 
it was reaſonable or unreaſonable was a queſ- 
tion for the conſideration of the court and 
jury; and it would obviouſly be ſubject to 
much fluctuation and uncertainty. To prove, 
upon a trial, the annual improved value of 


land, and then to calculate how much of 


relieved againſt the forfeiture, and taken 


that value ſhould be paid fie a fine, was 
likely to be attended with ſo much diſſatisfac- 


tion, that recourſe would frequently be had 


to the court of Chancery, which had always 


upon itſelf, without a jury, to determine 
what ſhould be a reaſonable fine, 
Lord Keeper Coventry, in the 5th of 
Charles 1. and again, in the 12th of the ſame 
reign, (1 Chan. Rep. 18. or 33. (a), and 
ibid. 5, or 96. (6),) held, that one year's im- 


proved value was a reaſonable fine - guard- 


ing the decree that one year's value ſhould 


not be counted a fine certain, but referable 


to the diſcretion of the court whether it was 
reaſonable, and that the payment was then 
directed becauſe it was reaſonable. 

In the 29th of Charles 2, in the year 
1677, Lord Nottingham, in the caſe in 
2 0 in Chan. 135. (c), held, that two 


| years? value was a reaſcnable fine; and, at 


the time of this determination, in 1677, 


| two years* value was not a much higher pay- 


ment, than one year's value had been at the 


| time of Lord Coventry's determination. The 


intereſt of money had been reduced, and, 

from that, and other cauſes, the value of 
land had riſen. One year's value might be 
nearly as large an aliquot part of the ſell- 
ing price of land in the 5th of Charles 1. 
as two years“ value at the time of Lord 
Nettingham's determination. From that 


time, to the preſent, the idea of two years“ 


value being a reaſonable ſine, in the caſe of a 
fine arbitraty, (or, in the more proper phraſe, 
arbitrable (d),) has W unitormly, and 
the adhering to this rule has been a matter 
of very great convenience, though it cannot 
be ſaid to be a matter of ſtrict juſtice. 

Iwo years? value, the intereſt of money 
being fix per cent. as at the time of Lord 


proportion of the ſeliing price of a copyhol 
eſtate, than the ſame number of year's pur- 
chaſe, the intere!t cf money being at five, 
or four per cent. But to follow the varia- 
tions of price, would create confuſion in 
this property, would occaſion a depretiation 
of it, and is not the true intereſt of the 


copyholder. Public convenience, therefore, 


(a) Middleton V.  Fackſen, 
() Popham v. Lancaſter, 
(c) Morgen v. Sandamore. 
| e 6p VAT RS 


Nottingham's determination, is a much larger 
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can be found, where there has ever been a a 
deduction from that two years? value, (then 


| fixed as the utmoſt amount of a fine,) upon | [z] It was ſolemnly decided that afſump- 
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1. That no title was alleged, nor did appear to be veſted in 


Alle, to entitle him to a fine upon the admiſſion of Grant; 


whereas, by the law of the land, a title ought to have been 
ſtated, whereby he claimed the ſaid fine. 2. That no cuſtom or 
preſcription was therein ſtated or alleged, whereby ſuch a fine 


as was thereby claimed could ariſe, or become payable. 3. That 
it appeared, ** that one groſs ſum bad been aſſe Nd, and was claimed 
<© as @ fine for divers diſtinct and ſeparate cuſtomary tenements ; 
+ 8 whereas, by the law of the land, ſeparate and diſtinct fines 


© ought to 10 ſet and aſſeſſed * Sd ſeveral and pers 
„% tenement.” 
Mood in ſupport of the demurper⸗ Ea for the laintif. 


Mood inſiſted, that the ſecond count was bad, and that, if ſo, 


as the verdict was general, the judgment muſt be reverſed.— 1. In 
order to ſupport this count, he ſaid, a great many circumſtances, 
eſſential to entitle the plaintiff to maintain his action, muſt be 


preſumed, and ſupplied by intendment. 1. There is no alle- 


gation of any cuſtom to take fines, and, without ſuch a ſpecial 


cuſtom, no fine 1s payable. 2. It is not alleged that the fine was 
reaſonable. 3. It is not ſtated how it was aſſeſſed. 4. Nor how 


appointed to be paid. 5. Nor that the defendant had notice 
before the action brought. 6. It is not ſufficiently ſhewn, that the 


tenements are copyhold, for, they are not alleged to have been 


demiſed and demiſeable from time immemorial &c. They are, 
indeed called cuſtomary, but that they may be, and yet not co- 
pyhold, nor ſubject to the payment of fines upon admiſſions. 
It is not denied, that indebitatus aſſumpꝑſit will lie for a copyhold 
fine 3], but all the circumſtances juſt mentioned are neceſſary 
to raiſe the afſumpſit, and there is no caſe in which the court has 
preſumed ſo many things, even after verdict. -Upon this head of 


that great ſource of law and juſtice, has eſta- the fine to be paid upon the renewal of a 
bliſhed the authority of the rule laid down by 
Lord Nottingham; and it is to be obſerved | ſum which has ſubſiſted now above a cen- 
that the decifion was not above eighteen | fury, namely, two years' improved value, 
years prior to the firſt land-tax act. From without any deduction except for quit- rents, 


that time, to the preſent hour, not an inſtance | Which can hardly be called a deduction, for 
the lord muſt allow that which he has re- 


ceived, or is to receive. 
> 


account of the land-tax. | fit will lie, in the cafe of Shuttleworth v. 


| | 
It ſeems, therefore, to me much better Garnet, cited infra, p. 702., by the opinion . 


For the intereſt of copyhold tenants, and for | Holben, Gregory, and Eyret, Juſtices, againl 
the public advantage, as there 1s a great deal | that of Halt Chief Juſtice. | 
of that property in the kingdom, that | | 
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copyhold eſtate ſhould be ſtrictly kept to that 
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objection he cited Moore v. Lewis (a), which was an action of 


dicular ſervice ought to have been alleged; and the court held 


clearly, that, nothing being particularly expreſſed in the con- 
ſideration of the ſecond promiſe, and entire damages being 
given, the plaintiff could not have judgment. He alſo cited 


Elkin v. Waſtell (b), where, upon a writ of error, the court 


agreed that land could not be intended to be copyhold, but muſt 
be ſo alleged. —But, 2. He contended that there was another ob- 
jection, which was deciſive, viz. that aſſigned as the third error 
on the ſecond count. He ſaid, he took it to be quite ſettled, 
that there cannot be one groſs fine for ſeveral diſtin& tenements; 
and it was impoſſible to read this count and not to ſee that the 
fine was for divers tenements. The words are © a certain other 
« fine,” and © certain other cuſtomary tenements; not © a certain 
« other cuſtomary tenement.” This muſt mean more than one 
tenement. It goes on farther, and ſtates them to be held by 


certain rents, ſervices, and cuſtoms ;” and, if there is a plura- 
lity of rents and ſervices, there muſt alſo be a plurality of hold- 
ings. In the firſt count, the words cuſtomary tenements, are 


manifeſtly uſed to expreſs ſeveral diſtin tenements, and there 
cannot be a better way of explaining the meaning of one part of 
the declaration, than by comparing it with the other part. —On 


this head he relied on Hobart v. Hammond (c), where it was 


expreſsly reſolved, that, when a copyholder has ſeveral lands held 
by ſeveral ſervices, by copy, there, the lord ought to aſſeſs and 

demand the fines ſeverally for every parcel which is ſo ſeverally 
held; Taverner v. Cromwell (d); and Hitch v. Wallis, before 


8 Juſtice, at the Lent Ajſizes for the county of 


Cambridge. 17 Geo. 3. 


Lord MANSFIELD defired Law to 3 Binde to HYood's 
ſecond objection. 


Upon that point, La ſaid, it ought to be conſidered, that, here, 
the objection was made after verdict, not on a demurrer, or at the 


(a) B. R. E. 21 Car. 2. 1 Ventr. 27, S. C. Moore 622., and Cre. El. 779. by the 
(5) B. R. M. 14 Jac. I. 3 Bulſtr. 230. name of Dalion v. Hammond. 
(e) B. R. M. 42 & 43 El. 4 Co. 27. 5. (d) B. R. T. 26 El. 4 Co. 27. a. 


88 . trial, 
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1781. 


aAſſumpſit, and the declaration contained two counts; in 1 
the conſideration of the aſſumpſit was, that the plaintiff had done 
the defendant multum et gratiſimum beneficium, in the ſecond, that 
he had done him multa beneficia. There was a general verdict ; and 
motion in arreſt of judgment, becauſe neither of the conſidera- 
tions were ſufficient, eſpecially not the laſt, for that ſome par- 
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trial, as in the caſe of Hitch v. Wallis, in which caſe the- plajatif 
would have given evidence of one groſs conſolidated fine for di- 
vers tenements. The court, in this caſe, will give to the word 
«© tenements,” ſuch a ſenſe, if poſſible, as will ſupport, rather than 
overturn, the count. Tenements,” as defined in Cote Litile- 
fon, (a), means any corporate inheritances,” or any“ inheritances 


« jfſuing out of thoſe.” It may ſtand for meſſuages and lands, and, 


if you tranſlate the ſign into the thing, the declaration will run, 
« certain other cuſtomary meſſuages and lands,” which would cer- 
tainly be ſufficient, as the fine may be ſuppoſed to have been aſ- 
ſeſſed for one copyhold eſtate compoſed of different parts, as 
houſes, arable grounds, Sc. As to the words, rents, ſervices, 
« &c.” in the plural, one copyhold eſtate may be held by ſeveral 
different ſorts of rents, and ſervices, to be paid, and performed, 

at different times. In Shuttleworth v. Garnet, as reported in ſe- 
veral different books (3), the declaration was 6n a general indebi- 


tatus aſſumpſit for a fine, payable on the death of every lord, and 


aſſeſſed on the defendant, as tenant quorundam cuſtumariorum te- 
nementorum (c), and, upon a motion in arreſt of judgment, it was 


determined that the action lay [ 31. So, in the caſe of The Mayor of 


Exeter v. Trimlet (d), where—on a general demurrer to an action 


of aſſumpſit tor petty cuſtoms, in which the declaration contained 


two counts, the firſt ſetting out a preſcriptive right, and the ſe- 


cond being a general indebitatus aſſumpſit for a certain ſum due 


for petty cuſtoms—the demurrer was oyer-ruled, and WILLES, 


Chief Fuftice, in delivering the judgment of the court, ſaid, they 


gave no pY/tive opinion as to the ſecond count, but inclined to 


think it was well enough upon a general demurrer, and that, if 


the defendant had pleaded non afſump/it, the plaintiff, at the trial, 


would have been obliged to ſhew his right to the petty cuſtoms. 


Surely the plaintiff here, is entitled to, at leaſt, as much advan- 
tage after verdict, whatever might have been the caſe upon a ſpe- 
cial demurrer. There, it is ſaid, the plaintiff muſt have proved 


his right, Here, the court will preſume, that the right was 
proved, and no Judge at nf prius would have ſuffered evidence 


to be produced of one general conſolidated fine for ſeveral copy- 


3] The preſent queſtion does not appear | form of action. Vide 2 P. 700. note 


to have been made in that caſe; the only point | (3). 
argued being whether afumpfit was a proper 


(a) Co. Liitl. 19. b. (c) Carth. g1. 


(5) B. R. M. 1 V. & M. Carth. go. | (d) C. B. T. 32 & 33 Gro. 2. 2 Fl 


3 Med. 239. 3 Lev. 261. 1 Show, 35 Comb. 
131. 
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| holds : It muſt be intended that the proof was either of one 


eſtate, or of ſeveral aſſeſſments. If the court ſhould think * te- 
e nements“ in the plural, cannot be interpreted to mean one eſtate 


than turn the plaintiff round. The word * parcel” 285 aſſiſt 
to ſhew that only one copyhold was meant. 


inconvenient and ill- founded a rule ſhould have been eſtabliſhed, 
as that, where there are ſeveral counts, entire damages, and one 
count is bad, and the others not, this ſhall be fatal; upon the 
fictitious reaſoning, that the jury has aſſeſſed damages on all, al- 
though they, in truth, never thought of the different counts, 
but the verdict was ſo taken, from the inadvertence of counſel in 
the hurry of u prius. And, what makes this rule appear more 
abſurd, is, that it does not hold in the cafe of criminal proſecu- 
tions; for, when there is a general verdict of guiliy, on an in- 
dictment conſiſting of ſeveral counts, if any one of them is good, 
that is held to be ſufficient. But, in civil caſes, the rule is now 
ſettled, and we have gone as far as we can, by allowing verdicts in 
ſuch cafes to be amended by the Judge's notes (a). That might 
have been done in this inſtance in an earlier ſtage of the proceed- 
ing, but cannot now after judgment. 
BULLER, Juſtice.— The court may grant a venire de novo. 
A good cauſe of action is ſhewn in the firſt count; and that it is 
true, appears by the verdict; but the plaintiff has alſo had da- 
mages aſſeſſed to him on a count in which he has not ſhewn any 
cauſe of action. The court, under theſe circumſtances, may ſend 
the caſe back to have damages aſſeſſed only on that count, on 
which, in point of law, he is entitled to recover. | 
The court then ſaid, there was no doubt but a vezire de novo 
might be granted by a court of error : That it had been done by 
the Houſe of Lords, and was not a new practice, for upon au 


enquiry made by this court on a late caſe from Ireland, a great 
many inſtances had been found. 


A venire de novo awarded | 4]. 


+» [4] The cauſe came on to be tried, on the 
venire de no, before A ſoburſt, Juitice, at the 
Lent Aſſizes for the county of Ehex, 22 Geo. 3. 
when the jury, upon the evidence, thought 
that the ſum of 461. 17 s. 6 d. ſtated to have 
been aſſeſſed as a fine on the admiſſion to the 
firſt of the eight tenements, exceeded two 
years* value, and that the fine ought only 
to have been 461. 45. 3 4. Aftharſt, Juſtice, 


was of opinion, that the plaintiſt could not 
have a verdict for that ſmaller ſum, but muſt 
recover either to the exact amount of the 
fine declared upon, or not at all, The 
plaintiffs counſel, however, inſiſting ſtrongly 
that he might recover whatever the jury 


on the firſt count, for two years“ value, witk 
(a) Supra, Eddewes v. Hopkins, 361. 303. 


liberty 


compoſed of different parts, they will reject the letter s, rather 


Lord MAaNnsFlELD—T have exceedingly lamented, that ever ſo 


ſhould find the two years? value to be, a ver- 
dict was found for the plaintiff, by conſent, + | 
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| reaſonable fine, 


muſt be a/efed : 


CASES IN. TRINITY ＋ ERM 


liberty to enter the PP for the defendant, 


if the court ſhould think the Flaintiff was 


bound to prove the exact ſum laid. 


In Eaſter Term, 22 Geo. 3. this queſtion | 


was argued, by Nous, Erſkine, B. Hunter, and 


Law, for the plaintiff (Ahle), and Peckham, | 


and Mingay, for the defendant ; and, in the 
ſame term, on Saturday, the 11th of May, 
Lord Mansr1tLd delivered the opinion of 


the court in favour of the defendant, as 
follows. 


Lord Manfeld—The only count in the 
declaration which is now material, 1s for 


| ſeveral fines for admiſſion to ſeveral copy- 
holds ; ; the declaration ſtates, a cuſtom for 
every cuſtomary tenant to pay a reaſonable }. 


fine upon his admiſſion, to be aſſeſſed by the 


lord, &c. ; that this tenement was of a large 


annual value, viz. of the annual value of 231. 
8 5. 94. ; that the lord had aſſeſſed 46 1. 178. 


6 d. as a fine for the defendant's admiſſion to 


this tenement, and that this ſum was a reaſon- 


able fine. On the evidence, it appeared, that 


the fine ſhould have been only 46 J. 8 34. 


that being the full amount of two years? va- 


lue, and the queſtion now 1s, whether the 
plaintiff can, in this caſe, recover a ſmaller 
ſum than the fine aſſeſſed. Two things are 
neceſſary parts of this cuſtom : 1. The fine 
2. It muſt be reaſonable. 
The lord ſays, in his declaration, that he has 
aſſeſſed 461. 175. 6 4. for a fine, and that 
this ſum was rea/onable, and brings his ac- 


tion for that preciſe ſum. The queſtion for | 


the jury was, whether 46 J. 17 5. 64. was a 
and they found it was not, 
therefore the plaintiff is not entitled to re- 
cover. He has not aſſeſſed two years? value, 
but a preciſe groſs ſum; and by what rule 
he went in aſſeſſing that ſum does not ap- 
pear upon the record. It is true, he has aver- 
red, that the eſtate is of a large yearly value, 
—wiz. of the yearly value of 23/. 85. 94. but 
that is no averment of what the yearly value 
really is. And the averment in this caſe 1s 
totally immaterial. It would have been 
enough if the plaintiff bad ſtated, that he had 
aſſeſſed the ſum of 461. 17s. 6d. as a fine, 
and that ſuch ſam was reaſonable z and 
it would then have been matter of evidence, 
juſt as it was on this recerd, whether the ſum 
aſſeſſed exceeded two years” value or not, be- 


cauſe that is the eſtabliſhed criterion whether 
it be reaſonable or not. In the preſent caſe 


the duty is numerically certain, for it is not 
aſſeſſed with relation, and in proportion, to the 
annual value, but is fixed at a groſs ſum. The 
only caſe on this preciſe ſubject is Titus v. 


C 


1 


l 


- 


4 


Perkins (a) . 1 18 ee in Skinner, (5), 


Carthew (c), Leuinx (d), and 3 Modern (e). 


The Chief I uftice, there, ſays, If the lord 


demand more than he ought, he may make 


his demand de novo, for the Judge, i in Caſe of 


c agreater demand than is due, ought not to 
* adjudge as much as is due to the lord, and 
*© bar him for the reſidue, but ought to ad- 
judge againſt him for the whole, and that 


his entry was tortious, if he had entered, 


and put him to a new demand (Ff).” This 
goes to the demand itſelf, and is not confin- 


ed to the caſe of a forfeiture, and there is no 


ſuch diſtinction made in that caſe—(which had 
been infiſted on at the bar.)—The gift and 
foundation of every action muſt be prov ed as 


laid in the declaration. This action is for a 


certain preciſe ſum, and, under the circum- 
ſtances of the caſe, it could not be brought 
in any other way. The caſes cited for the 
plaintiff, —wzz. of debt on a foreign judgment 
(g) ; or againſt a tenant for double the value of 
the land, when he holds over under the ſtatute 
of 4 Geo. 2. cap. 28 (b); or for treble th: 
value for not ſetting out tithes, under the 
ſtatute of Edw. 6. (i); or of A umpſit for a 
total loſs on a policy of inſurance, when there 
bh been only a partial loſs (4);—are not at all 


| applicable to the preſent caſe ; for, in all of 


thoſe, the gift of the action is ſupported, and a 
caſe proved conſiſtent with the declaration, thoſe 
actions being not for a preciſe ſum, but for a 
ſum in proportion to what the jury ſhall find 
to be the value or the damage. We give no 
opinion whether the lord might not have aſ- 
ſeſſed a ſine for two years' value, and made 
that ſolely the foundation of his declaration. 
In Titus v Perkins, a cuſtom to have a year's 
vaiue, generally, for a fine, was held to be 


good. But, however that might be, it is 


very clear that the evidence here did not ſup- 
port the declaration, for the plaintiff has no 
right to any thing but the ſum aſſeſſed ; the 
duty ariſes upon the aſſeſſment, and hat by 
the evidence is proved to have been illegal, and 


(a) C. B. H. 1 TS 2 Jaci 2. 
() Sinn. 247. 
(e) Carth. 12 
(4) 3 Lev. 249. 255. 
(e) 3 Mod. 132. Reported alſo in Comberb. 43: 
(f) Kinn. 249. 
(g) Waller v. Witter, ſupra, M. 19Gee. 3. p.. 
(% Vide Doe v Fackſon, ſupra, E. 19 Geo. 3 
p. 167 
(i) 2 3 Eda. 6 <8, 346 -* 
(4) Gardiner v. Creafdale, B. R. H. 33 c 
2 Burr. 904. 1 Mlackſt. 198. 10 
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void. Therefore, the caſe ſtands as if no | There was, accordingly judgment for the 


aſſeſſment had ever been made, and, conſe- 4] defendant, becauſe, as the fine for the fr? 
Jusatly, the plaintiff's right to demand a fine | tenement was to be deducted from the da- 
35 not yet compleat. N we are all of | mages, he had paid more into court than the 
opinion with the Anden. EE. | plaintiff was entitled to recover, 


EDEN and another againff ParxxIsoON. 


HE plaintiffs inſured the ſhip the Yonge Herman Hiddinga, 
and her cargo, at and from L' Orient to Rotterdam; 
« warranted a neutral ſhip and neutral property.” The ſhip be- 
ing captured in the courſe of her voyage by ſome Engliſh men of 
war, the plaintiffs brought this action againſt the defendant, one 


of the underwriters on the policy, Baring, i in their declaration, 


that the defendant ſubſcribed the policy on the 28th of Novenr- 
ter, 1780, and averring, that the ſhip and cargo were, at that 
time, neutral property. The trial came on before Lord Mans- 
FIELD, at Guildball, at the Sittings after laſt Eaſter Term, when 
a verdict was found for the plaintiffs, ſubje& to the opinion of 
the court, on a caſe which {et forth, (as far as is materia] „) AS 
follows: | 


The ſhip in queſtion ſailed from L. Orient. on the voyage in- 


ſured, on the 11th of December, 1780, having the inſured cargo 
on board, and both the ſhip and cargo were neutral property at 
the time of the ſhip's departure from L' Orient, and ſo continued 
until the 2oth of December, 1780, on which day hoſtilities hav- 
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Tueſday, 
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Under a war- 
ranty in a po- 
licy of inſur- 
ance, that the 
ſhip and cargo 
are neutral 
property, it is 
ſufficient that 
they are neu- 
tral when the 
riſk commen- 
ces. 


ing commenced between the Engliſh and the Dutch, the Dutch 


ceaſed to be a neutral power, and the ſhip and cargo ceaſed to be 


neutral property. They were taken on the 25th of December, 


1780, and condemned as lawful prize, in the Admiralty court, on 
the 19th of February, 1781. 

Smith for the plaintiffs — Howorth * the defendant. 

For the plaintiffs, it was contended, that the warranty was com- 
plied with by the neutrality of the ſhip and cargo at the time 
when the voyage commenced. It is a general principle, laid 
Wann by BLAcEkSTONE, Juſtice, in his Commentaries, That a 

„warranty can only reach to things in being at the time of the 
„ warfanty made, and not to things in future; as that a horſe 7s 
* ſound at the buying him, not that he 227/ be ſound two years 
* hence (a).“ In the caſe of Moolmer v. Muilman (O), where 


(a) 3 Black. Comm. 165. | | 1 Blackſt, 427. 
46) B. R. J. 3 Geo. 3, 3 Burr. 1419. e 3 
5 8 R 5 the 
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the warranty was in the ſame words as here, the jadgment of 1 


cout was for the defendant; becauſe the ſhip and goods were not 
neutral from the firſt [i]. There was no fraud upon the defend- 
ant in this caſe, The inſurer is to inform himſelf “of the 


53 


% probability of ſafety from the continuance of peace; as was 


laid down by your Lordſhip in the caſe of Carter v. Boehm (c). 


If indeed the property had ceaſed to be neutral by the act of the 
party himſelf, the caſe would have been different. But he is not 
anſwerable for the conſequences of a war breaking out during 


the voyage. To make him fa, expreſs words ought to have 


| been uſed; vtherwiſe the conſtruction is to be in the dargeſt 
and moſt advantageous way for the inſured, according. to the 


principle of the deciſion in the caſe of Gorden v. Morley (d). 


The plaintiffs were ready to have proved, at the trial, as the 


premium, at the time of this irfarance, would have been the ſame 


if the wartanty had been ““ Datch Raye" — of neutral 


property.” 
For the defendant, it was „ "aid, that this was a mew < weaken, 


and called for peculiar attention, as it would affect a great deal of 


5 property. It is certainly a queſtion of conſtruction upon the 


* Biackſe. 593. 594. 


face of the policy; but, both from the words, and from the na- 
tute of the fubject, it muſt be interpreted to mean a warranty 
_ <co-extenfive with the voyage. It is admitted by the argu- 


ment on łhe other ſide, that, if the neutrality had ceaſed before 
the ſhip ſailed, the under-writers would not have been liable. 
But what expreſſion of intention is there, that the warranty 


ihould not extend throughout? There are no reſtraining words. 


The ſenſe is the ſame as if the policy had run, © warranted 


* neutral fhip, 'and neutral property at L'Qrient, and from 


&« L Orient to Rotterdam.” If the words were :to be thought 
equivocal, yet the nature of the thing ſpeaks in favour of this 


conſtruction. The merchant propoſes:to 1 inſure the ſhip and car- 


g0: Upon this the under- writer requires a deſcription of the ſub- 


[1] It 8 very diſtinctly from | Blackfonr s together, that they were.not neu- 


the ſtate of that caſe in 3 Burr, that the ſhip | tral at the time of the contract. 
and goods were not neutral at the time ef the] The point there made, as appears from 
contract, or of the ſailing. It is only faid, | Black/ſtane, was that the warranty was tanta- 


The ſhip, at and before the time ſhe was mount toa warranty free from capture, and that 
« loſt, was not neutral property, as avarrant- | the loſs having happened by foundering at 


<< ed by the policy, (3 Burr. 1420)”. It may | fea, was not within the. meaning of the war- 
be collected, however, upon taking Sir James ranty. But the court held, that, as the War- 
Burrewws account of the caſe, and. Mr. Juſtice | ranty was falſe, it was no contract. 


0 B. R. E. 6 Geo. 3. 3 Burr. 1905. To. | (4) N. Pr. H. 20 Geo, 2. 2 Str. 1265. 
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Jea-matter of the inſurance: The merchant anſwers, * I warrant 
it neutral.“ This puts an end to all enquiry about the coun- 
try, — whether Dutch, Swediſh, Norwegian, Sc. Surely, if it 
had been mentioned that the property was Dutch, the under- 
writers would have infiſted on a much higher premium, for there 
was, at the time of the inſurance, an univerſal rumour of a war 
between this country and Holland. At the trial, this was com- 
z pared to the caſe of a warranty to carry a ſtipulated number of 
men, or ſo many guns. But thoſe inſtances do not reſemble 
this. If guns are thrown overboard to ſave the ſhip in a ſtorm, 


-tbat is a circumſtance ariſing out of the very riſk inſured againſt, 
big. ſea-hazard; and, if ſome of the crew die, it cannot be ſup- 


poſed that the inſured meant to undertake that men ſhould be 
immortal. In the cafe of Lily v. _— (e), the warranty wa 

e to ſail with.convoy from Gibraltar; and, becauſe there were 
no reſtraining words, it was held that the convoy 1 muſt be ſor the 
whole voyage. Suppoſe there had been a voyage for two or three 
years — as to China, Sc. it cannot be thought that the under- 


writers would have been ſatisfied, if the property happened to be 


neutral at the commencement of the riſk, and, without ſome large 


addition of premium, would have taken the chance of war during 


ſo long a voyage upon themſelves. It is the underſtanding of 
all perſons converſant with the ſubject, that, unleſs there be re- 


ſtraining words, the warranty extends to the whole duration of 


the voyage. The caſes- cited on the other fide do not apply: 
They prove principles which the defendant has no occaſion to 
diſpute, 


Lord MANSFIELD told Smith Le had no eccafion to reply. 


Lord MaxsPIEID— Many points have been gone into on 
both ſides, which are not neceſſary for the deciſion of this caſe. 
For inſtance, there is no doubt but you may warrant a future 

event. But the ſingle queſtion, here, is, what is the meaning of 


this policy. J had not a particle of doubt at the trial, and 


I know the jury had none; but Mr. Lee preſſed for a caſe, and I 
granted one out of reſpect to him. What is the caſe? It is an in- 
ſurance upon a ſhip, and her cargo, at and from L'Orient to 
Rotterdam. The inſured warrant them neutral, and the defend- 


ant would have the court to add, by conſtruction, * And ſo ſhall 
continue during the whole voyage.” The contract is not ſo. 


The inſured tell the ſtate of the ſhip and goods then, and 
the inſurers take upon themſelves all future events, and riſks, 


le) Supra, H. 19 Geo. 3. p. 72. 
from 
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writers ſhould have enquired. 


from men of war, enemies, detentions of princes, Ge. 


perty; but they did not mean to run the riſk of war. 


cAsE8s IN TRINITY TERM 
The 


parties themſelves could not have changed the nature of the pro- 


a difference what country the property belonged to, the under- 
The riſk of future war is taken 


by the underwriter in every policy. By an implied warranty, 


writer will continue liable. 


the cleareſt caſe that can be. 


every ſhip inſured muſt be tight, ſtaunch and ſtrong; but it is 


ſufficient if ſhe is ſo at the time of her ſailing. She may ceaſe to 


be ſo in twenty-four hours after her departure, and yet the under- 
The caſe of Lilly v. Ewer, turns 
quite the other way. The deciſion there was, that the ſhip muſt 


ſail with convoy according to the uſage of the trade; 7. e. con- 


The preſent is 


voy deſtined to go as far as uſual in that voyage. 
The warranty is, That things 
ſtand ſo at the time; not that they ſhall continue. ES es 
WILLES, and ASHHURST, Tuſtices, of the ſame opinion. 
BULLER, Juſtice.— The caſe of Lilly v. Ewer, is much againſt 
the defendant, for it was not contended, there, that the ſhip muſt 


continue with the convoy during the whole voyage. 


Tueſday, 
26th June. 


When upon a 
negotiation 
for a loan of 
money, the 
lender ſays he 
cannot ad- 
vance caſh, 
but will fur- 
nith goods, 
which the o- 
ther takes and 
ſells by the 
intervention 
of a broker 
recommended 
by the lender, 
if the ſecurity 
given is made 
payable at a 
future day, for 
a ſum exceed- 
ing the value 


of the goods and 5 per cent. intereſt, this is an uſurious loan, and the ſecurity is void. — A bill of exchang? 
given upon an uſurious conſideration is void, even in the hands of an indorſee for valuable conſideration 


alſo infiſted, 


ey 1 to be delivered to the plaintiff. 


Lowe and others against Wa L LE R. 


HIS was an action on a bill of exchange, tried before 
Lord MANSFIELD, at Guilaball, at the Sittings after 
laſt Hilary Term [J. The plaintiffs declared as indorſees of 


Harris & Stratton, to whom the bill was ſtated to have been 
indorſed by Lawton, the drawer and payee, The defendant was 
the acceptor. The defence was, that the bill was given upon 
an uſurious contract between Harris & Stratton, and the de- 
fendant. This was controverted by the plaintiffs ; but, they 
that the bill was indorſed to them for a valuable 
conſideration, and without notice of the ſuppoſed uſury, and it 
was argued, that, although it ſhould appear that the original 
tranſaction was uſurious, till the defendant was  anſwerable to 
them. 


without notice of the uſury. 


[1] Te «ion Was directed by an order of the Court of Chancery, dated the 18th of December, 17 80. 


Upon 


If it made 


. 
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Upon the evidence, the caſe was this : 

Waller, a commillioner of the ſtamp duties, had employed 
one Lemon, a money-broker, to raiſe the ſum of 200/. upon 
the bill in queſtion. Harris & Stratton, hearing of this, ſent 
their broker to Lemon, to enquire whether Waller wanted 
money, and he told the broker he believed he did, for, to his 


knowledge, he had a bill to pay in a few days. The broker ſaid * 


his principal would advance 100 J. in money, and 100 J. in goods, 
but that the goods ſhould be choice ſorts, and he ſhould not 


loſe by them ; that he thould have them at the warehouſe price. 


Lemon, upon this, went and informed Waller, that Harris 
& Stratton's broker had been with him; and Waller aſking 
him how they would deal, he told him what had paſſed, 
and that the broker had appointed him to go with Waller, 
to Harris & Stratton's warehouſe, the next day. Waller, a- 
greeably to this appointment, went, along with Lemon, the 


next day, and found Harris & Stratton at their warehouſe ; who. 


made an apology to Waller for not having any money at that 
time, but only go:ds; and defired the buſineſs might be let 
alone for a few days. Lemon called ſeveral times after this, to 
get a day fixed, and told them, as he had mentioned before to 
their broker, that Waller wanted money, in order to pay ſeveral 


«demands, In the courfe of about three weeks, Harris & Strat- 


ton ſaid to him, that, if Waller would come the next day, they 
would give him 50 J. and he and Waller accordingly went the 
next day. When they came, one of the partners went out, and 
returned in a little time, ſaying he could not get any money, but, 


if aller would take the whole in goods, he thould have them 
directly. Waller agreed; and the goods, (hoſiery ware,) were 


dorted out by one Strutt, a broker who was preſent, and deliver- 
ed to Waller, and, at the ſame time, Waller delivered to Harris 
| & Stratton the bill of exchange, and alſo an aſſignment of his 
falary as a collateral ſecurity in caſe the bill ſhould not be paid 
when it ſhould become due. Strutt and Lemon carried the 
goods to the ſhop of Elderton an auctioneer, who was a ſtranger 
to Waller, and who was to ſell them, or advance the value. He 
deſired two hours to make his calculation, and, at the end of 
that time, Lemon and Waller came to him, and he offered 1201. 
tor the goods, ſaying, it was the utmoſt they were worth. Wal- 
ler took the 120 J. it being agreed, that, if they ſhould ſell for 
more, the balance ſhould be accounted for by E/derton, and, if 
for leſs, that Waller ſhould be anſwerable to him for the dif- 
ference, Afterwards, Elderton delivered an account to Waller 
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of the ſale of the goods at 1 17 J. 25. 24. There was no evi- 
dence that the plaintiffs knew of the above tranſaction, or the 
circumſtances under which the bill had been given. 

The queſtion whether the tranſaction was a loan of money 


for more than 5 per cent. under colour of a ſale of goods, was 
left to the jury. If they -ſhould be of opinion, that it was, it 


was agreed, that a caſe ſhould be reſerved on the other point, be- 
ing a mere matter of law. 


In ſumming up to the jury, Lord Marfeld. old them; that 


the ſtatute of uſury (a) was made to protect men who act with 


their eyes open; to protect them againſt themſelves. Upon 


this principle it makes it penal for a man to tate more than the 


fixed rate of intereſt, it being well known that a borrower in 
diſtreſs would agree to any terms. No perſon ſhall rate, di- 


4 rectly or indirectly, for the loan of money, Sc. above the va- 


„ lue of 51. for the forbearance of 1001. for a year, and ſo af- 
« ter that rate for a greater or leſſer ſum, or for a longer or 


„ ſhorter time (3).“ They were, therefore, to conſider whe- 


ther the tranſaction between the defendant and Harris & Strat. 


ton was not, in truth a Ioan of money, and the ſale of goods 


a mere contrivance and evaſion. The moſt uſual form of uſury 
was, his Lordſhip ſaid, a pretended ſale of goods. He then 
ſtated the material parts of the evidence, and made ſome ſtrong 
obſervations to ſhew that it was not the intention of the partics 


to buy and ſell, but to borrow and lend, and that the contract 


was, in truth, for a loan of money, though under the maſk of 2 


treaty for the ſale of goods, 


The jury found the contract to be uſurious, but i£ in point of 


law, the plaintiffs ſhould be entitled to recover, they aſſeſſed the 


damages at 222 J. 10s. being the amount of the bill with the 


intereſt due upon it. 


| Upon this, a caſe was made for the opinion of the court, 
which, —after ſetting forth the bill of exchange, (bearing date 


the 27th of Odtober, 1778, and payable in three months,) with 


the indorſements (in blank) of Lawton and of Harris & Strat- 
ton, — ſtated; That the bill was given by Waller the acceptor, 
« to Harris & Stratton, upon an uſurious contract, whereby 


«© more than legal intereſt was ſecured. That the plaintiffs 
«« took the bill from Harris & Stratton for a valuable conſidera- 
< tion, and without notice of the uſury.“ 


(a) 12 Ann. ſt. 2. cap. 16. | (5) F 1. 
I 
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In Eaſter Term, on Thurſday, the 3d of May, Dunning ob- 
tained a rule to ſhew-cauſe why there ſhould not be a new trial, 
upon the ground that the original tranſaction was not a loan; but 
a ſale of goods, and, therefore, though it might be fraudulent, it 
was not within the meaning of the ſtatute of Queen Anne. 

The court expreſſed a with, that both queſtions ſhould come 
on at once; and, upon the firſt argument, the counſel for 
the defendant went into both ; but, on the other fide, they re- 


ſerved themſelves on the ſecond point, in order to argue it ſepa- 
rately, in caſe the deciſion of the court ſhould be againſt them on 


the i. 
On Friday, the 11th, and Monday, the 14th, of May, the 


Attorney General, and Davenport, ſhewed cauſe againſt the new 


trial. They cited Symonds v. Corkeril, (a), where a rent-charge 


of 201. a year for eight years, and two years more if A. and B. 


| ſhould live ſo long, was granted for 100 J. and, upon replevin 
againſt the grantee, who had diſtrained for the rent-charge, the 
plaintiff pleaded in bar, that it was a corrupt agreement, and the 
court held, That if the original contract was for a rent-charge, 
0 that is not uſury, but a good bargain and penny worth, but, if 
e the party had come 14 borrow the money, and then ſuch a con- 
e tract enſued by ſecurity, hat is uſury.” They alſo cited the 
caſes of Maſſa v. Dauling (5), and Richards v. Brown (c); which 
laſt caſe was much agitated and conſidered in this court, and 
finally decided in Tn Term 18 Geo. 3. and in which, the 
real and original treaty being for a loan, although it was dif- 
guiſed under the appearance of ſelling an annuity, it was decided 
to be within the meaning of the ſtatute. 

Dunning, and Morgan, for the plaintiffs, contended, that the 
tranſaction was really a ſale of goods; at an exorbitant and ini- 
quitous price: to be ſure.; but, ſtill, only a ſale, the price to be 


paid at a future day, and for which future payment, the note 


and the aſſignment of the ſalaty were given as ſecurities. The 
firſt negociation might be for a loan; but, in the courſe of the 
buſineſs, it came to be merely a barmaio and ſale; and as ſuch, 
however fraudulent and culpable, it was not uſury. Morgan 
obſerved, that, by the ſtatute of 37 Hen. 8. cap. g. (d), intituled, 
„A bill againſt uſury,” and revived by 13 El. cap. 8. (e), 
Was made unlawful to ſell merchandizes or wares, and re-pur— 
chaſe them again within three months, at a lower price. This 


(a) Ney. 151. | | 19 Geo. 3. p. 109. 
(5) N. P. M. 19 Geo. 2. wth; 1213. (A) 5 2. 
(c) B. R. T. 18 Geo, 3. Vide an account (e) 8 2 


of 4 ſubſequent part of that caſe, ſupra, E. | N 
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was the only proviſion, in the acts on this ſubject, relative to 
the ſale of goods, and, therefore, it was to be inferred, that the 


legiſlature did not mean to extend the penalties againſt uſury to 


other caſes of ſales, however oppreſſive, or unfair. He cited 


Murray v. Hardinge (a); where the court of Common Pleas 


ſaid, that no inequality of price, merely as ſuch, will make a 


contract uſurious (4) ; and Floyer v. Edwards (c), Lord Cheſter- 
feld v. Fanſen (d), and Lloyd, qui tam, &c. v. Williams (e). 


Lord MAxs FIELD Before the ftatute of Hen. 8. /, all 


intereſt on money lent was prohibited by the canon law, as 
it is now in Roman catholic countries. This gave riſe to many 
ſhifts and deviſes to evade the law. One, which was then the 


moſt common, was provided againſt by that ſtatute; but the 


prohibition being confined to that particular ſort of tranſaction, 


uſurers were thereby put upon other contrivances; and expe- 


rience taught the legiſlature, in the more modern ſtatutes, not to 


particularize ſpecific modes of uſury, (becauſe that only led to 
evaſion,) but to enact, generally, that no ſhift ſhould enable a 
man to take more than the legal intereſt upon a loan. There- 


fore, the only queſtion, in all caſes like the preſent, is, what is 
the real ſubſtance of the tranſaction, not, what is the colour and 
form. This is one of the ſtrongeſt caſes of the ſort I ever knew 
litigated. It is impoſſible to wink fo hard, as not to ſee that 
there was no idea between the parties of any thing but a loan of 


money. His lordſhip then recapitulated the ſtriking parts of the 


evidence, and obſerved, that the whole complexion of the caſe 
ſhowed, that the only purpoſe of Harris & Stratton was, to 


contrive how to get more than legal intereſt. They firſt of- 


| ered part in caſh ; then leſs, playing the defendant on, in order 


to encreaſe his diſtreſs; and, at laſt, tempted him, by an offer 
to conclude the buſineſs immediately, if he would take the whole 
in goods; aſſigning to the laſt, as their reaſon for this, that they 
could not procure the money: They did not act as perſons ſell- 
ing goods upon credit, to be paid for at a future day ; but as 
lending on the ſecurity of the note and the aſſignment of the ſa- 
lary. The jury, therefore, had done perfectly right. 

The reſt of the court being clearly of the ſame opinion, the 


rule for a new trial was diſcharged. 


(a) C. B. M. 13 Gee. 3. 3 Will. zoo. | Ira 286, 295- 
(60 Teid. 395. (%) C. B. M. 12 Geo. 3, 3 Will. 250, 261. 
(c) B. R. J. 14 Geo. 3. 2 Blackſt. 722, 792. 


{4) In Canc. H. 24 Geo. 2. 2 Pez. 125, | (% 37 H. 8. cap. 9. 
| 3 | | The 
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The remaining queſtion was argued, on the caſe reſerved, in 


this preſent Term, on Tueſday, the 19th of Fune, by Morgan for 


the plaintiffs, and Davenport for the defendant. 
In the caſe of Bowyer v. Bampton, reported by Strange (a), it 
was determined, that, upon the conſtruction of the ſtatute of 


9 Ann. cap. 14.1.4 promiſſory note, given for money know 
ingly lent to game with, is void in the hands of an indorſee for 


valuable converſation, and without notice; for, the words of that 
ſtatute being, That all notes, bills, bonds, judgments, mort- 


«© pages, of other ſecurities or conveyances whatſoever, Sc. 
« where the whole, or any part, of the conſideration ſhall be, & c. 
« ſhall be utterly void, fruſtrate, and of none effect, to all intents. 


% and purpoſes whatſoever,” the court held, that it would 
be making the note of ſome uſe to the lender, if he could 
pay his own debts with it; and that the indorſee would not be 


without remedy, for he might ſue the indorſor, on his indorſe- 
ment. 


This caſe having been much relied on by the counſel for the 


defendant, when they argued the preſent point, upon the motion 
for a new trial, — becauſe, as they inſiſted, the words of 12 Anne 
ft. 2. cap. 16. though not exactly the ſame, are equally ſtrong, 
with thoſe juſt cited from the act againſt gaming,—it was now 
contended, on the part of the plaintiffs; 1. That the two acts 
differed effentially as to the preſent queſtion, and that, both be- 


fore and fince the ſtatute of 12 Anne, uſury was no bar againſt 


third perſons not affected with notice; 2. That the caſe was 
contrary to other deciſions, and not law. 1. Notes and Hills are 


expreſſly mentioned in the act of g Ann. and are omitted in the 


other. Such a difference, in two ſtatutes which paſled ſo re- 

cently the one after the other, muſt have been intentional, and 
this being a queſtion on a penal law, the court will conſtrue it 
with the utmoſt ſtrictneſs. It may indeed be ſaid, that a bill 
comes under the word © afſurance,” uſed in 12 Anne; but it is 
fair to infer, that, as che word“ bill“ itſelf was, (and as it ſeems 
purpoſely,) omitted, the legiſlature could not mean to include 7he 
thing under a general term, and which, in common acceptation, 

is not extended to bills and notes; they being rather conſidered 


as caſh, than as aſſurances for the payment of money. In all the 


prior acts againſt uſury, from the reign of Queen F/izabeth— 
13 Eliz. cap. 8. 8 Jo 21 Tac. 10 2 T7 82 = and 12 Car. _ 


* 
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cap. 13.42.-—a8 well as in 12 Ann. ft. 2. cap. 16, the words © bonds, 
* contratts, and aſſurances,” are uſed, and yet there is not a caſe in 


the books, from the 1 3th of Eliaabetb, till this day, in which jt 

has been determined, that the innocent holder of a hill of ex- 
change ſhall be precluded, an account of uſury in the original 
tranſaction, from recovering againſt the acceptor, Nay, it was 


expreſſly and ſolemnly decided, even in the caſe of a bond, (vix. 


in Ellis v. Warnes (a), which was long after the ſtatute of Eli- 
zabeth,) that, —** Where V. was indebted in 100 J. to A. upon 
an uſurious contract on a bond, and A. being indehted to E. 
transferred the debt to E., and . became bound for the ſame 
uſurious debt to E. whoſe debt was Juſt, and he ignorant of the 
uſury, —the obligation made by V. to E. was not avoidable 
for the uſurious contract made between V. and A,” Therefore, 
though #i/ls ſhould be conſidered as within the meaning of 


Aurances, ſtill the intention cannot have been to make them void 


in the hands of perſons ignorant of the uſury. Indeed it ſhould 


ſeem, by the very words of all the acts, that the proviſion in queſtion 
was only meant to be applied te ſecurities, where an uſurious con- 


ſideration appears on the face of the inſtrument : In all of them, 
the expreſſion is, whereupon, or whereby, there ſhall be reſerved, 


or taken more than, Fc.“ 2. As to the authority of the 


caſe of Bowyer v. Bampton, it is directly contrary to the doc- 
trine laid down by Lord Holt, in Huſſey V. FAO? (5) US | and 


40 81 (Gays "4 wins money af B. and, 5 a debt ih 1] owes 
C. he appoints B. to give C. a bond, tis good, becauſe C. is 
* an innocent perſon, and 'twill be the ſame thing if A. is 

„bound with him;“ or, as it is expreſſed in the Report of the 
ſame caſe by Couvxs, * If a bill is given, for money won at 
«c play, to the winner, or order, and the winner indorſes it to a 
945 ſtranger, for a juſt debt, and the perſon upon whom the bill 
*© was drawn accepts it in the hands of the ſtranger, the acceptor 
«© will be liable (c).“ ComMyns, in his Digeſt, cites this caſe of 

Huſjey v. Jacob, and adopts the poſition of Lord Hof, as law (4). 

A contrary deciſion would be highly inconvenient to trade. 
Bills circulate like money, but, if it become neceſſary for every 


[1] That caſe nol upon the ſtatute of | are nearly the ſame (as to this point) with 
16 Car. 2. cap. 7. $ 3. the words of which | thoſe of 9 Hun. £aþ. 4. 


Cr9. Jac. 32. fl. 6. Telv. 47. (c) Com. 6. 
(6) B. R. M. 8 Will, 3. 1 Salk. 344- (4) 5 Com. Dig. 610, 
21 EP man 


. More, 752. fl. 1035. | Com. 4. 
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man to enquire into the original conſideration, before he can 

take one with ſafety, their currency will entirely ceaſe. Morgan 

alſo cited Robinſon v. Bland (a), and Rex v. Sewell (O). 

The arguments on the other fide were; That the word ** 4, 

« ſurances' comprehends bills as much as any other ſort of ſe- 

curity ; and to hold, that an innocent indorſee could make uſe of 
a bill given on an uſurious contract, would be againſt the obvicus 

meaning of the words ** uzterly void, in the ſtatute of 12 Ann. 

Wherever the acts againſt gaming, and thoſe againſt uſury, differ, 

it will be found that the proviſions againſt uſury are the ſtrongeſt 


Thus, though the ſtatute of 9 Ann. makes all ſecurities given ; 


for money won at play, or lent to play with, void, it does not 
declare that the contract itſelſ ſhall be void; and the prior act of 
16 Car, 2. cap. 7. which ſays, that contrachs, and all ſecurities 
for money 4% at play, ſhall be utterly void (c), does not extend 
to money lent to play with. Therefore, in the caſe of Barfeau 
v. Walmſley (d), it was held, that an action would lie on the con- 


fon v. Bland (e), the fame diſtinction was made. But, by 
12 Ann. ft. 2. cap. 16. not only the ſecurity, or a urance, but the 
contract itſelf is made void. This ſhews that the legiſlature 
was ſtill more anxious to prevent ufury than gaming. Now, as 
to gaming, the caſe of Bowyer v. Bampton is a direct and ſolemn 


Chief Juſtice, obſerved, that what Lord Hol T had ſaid, in H/ 
fey v. Jacob, was ex tra- judicial, and that he had ſeen a Report, 
wherein notice was taken, that all the learned part of the bar 
wondered at it. Indeed, by the Report of the caſe in Carthew 


negociated and indorſed to any other perſon, for value received, 
* then it might have been another conſideration.” It muſt be 
admitted, that the bill, in the preſent caſe, was void ar fr. 
Now, how can a thing void in its origin, be rendered valid by 
any thing done to it afterwards ? If it were to be held, that it 
{ſhould appear on the face of the inſtrument, that more than 


letter; for what uſurer is ſo unſkilful in his trade, as to ſuffer 
the uſury to appear on the face of the ſecurity? And how caſy 


(a) B. R. M. 1 Gee. 3. 2 Burr. 1077. (e) F. R. M. 1 Geo. 3. 2 Burr. 1077, Law 
(6) N. Pr. M. 1 Ann. 7 118. \ + of N. Pr. 274. ef 477 5+: 


(e) § 3. (J) Carib. 356. 
(4) B. R. H. 19 Gee. 2. 2 Str. 1249. 


will 


tract for money knowingly lent to play with; and, in Robin- 


authority. The deciſion was after two arguments; and LRE, 


(7), the court is only made to ſay, „that, if the bill had been 


5 ber cent. is to be paid, the ſtatute would become almoſt a dead 
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1781. will it be for the lender to pay away bills, on which he himſelf 
—— could not recover, either, £ond fide, to perſons to whom he is in- 

7 de bted, or colourably, to ſome ſecret partner in the buſineſs, but 
Warrez. Whoſe knowledge of the uſury cannot be traced ? It is ſaid, it 

will be dangerous to trade, if third perſons cannot recover. But 
this ſuppoſes that uſurious contracts are very univerſal; and, if 

they are, it is highly proper they ſhould receive a check of this 

ſort. Beſides, what greater riſk: will there be than is run every 

day when notes or bills are taken from women who may be 

| under coverture, or from young perſons who may be minors, un- 
: | known to the perſons taking ſuch notes or bills? If Harris & 
Stratton are ſolvent, the plaintiffs will not ſuffer; and it is the 
buſineſs of indorſees to ſatisfy themſelves with reſpect to the ſol- 

vency of the indorſor. In the caſe of Ellis v. IWarnes, there was 

an immediate ſecurity given to the third perſon ; and ſo indeed 

it is ſuppoſed to be, in the caſe put ** Lord Hor x, in Hun 
v. Jacob, as reported by Salkeld (a). 

The court took till this day to ends ms now Lord 

MANSFIELD delivered their opinion, to the following effect. 

Lord Mans?1t.p—Wehave conſidered this caſe very atten- 

tively, and, I own, with a great leaning and wiſh on my part, that 

the law ſhould turn out to be in favour of the plaintiffs. But 

the words of the act are too ſtrong. Beſides, we cannot get over 

the caſe on the ſtatute againſt gaming, which ſtands on the ſame 

ground. This is one of thoſe inſtances in which private muſt 

give way to public convenience. It is leſs miſchievous that the 

law ſhould be as it is, with reſpect to bills and notes, than 

other ſecurities; becauſe they are generally payable in a ſhort 

time, ſo that the indorſee has an early opportunity of recurring 
to the indorſor, if he cannot recover upon the bill. | 
The Poſtea to be delivered to the defendant. plai 
no: 


(a) Sall. 344. 


Jury 
fend. 
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Anotien m EY RESPASS for breaking and entering the cloſe of the 


be wade i ar- . plaintiff, at the pariſh of Orley, in Yorkſhire. The de- 
reit OT ju — - es je 

ent CT: - tendant pleaded; 1. The general iſſue; 2. A right of way, by 
rule for a new 

trial has been diſch: arged, and at any time before judgment is entered up. Alt is not a good juſtification 
in treſpals that che defendant has a right of way over part of the piaintur's land, and that he lad Sone upon 
the adjoining land, becaute the way was impailable from being overtiowed by a river. 


preſcription, 
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preſexiption, chrough a lane of the plantifs 8 contiguous to "is 178 1 
locus in quo, to Otley bridge on the river Wharfe,; that the, tenants 
and beclßplers of the locus in quo were „ from 1 time wheresf, Sc. þ y Taxon 
reaſon of their tenüre, bound fo repair the lane, and the, | banks . LL 
thereof next- to rhef riper; 3 that, at the ſeveral times when, Sc. ; 
the lane was out of repair, and overflowed with 1 water, ſo that 

tlie defendant could not uſe the \ way without ! imminent danger of 

the lofs of his life, and goods ; and that he neceſſarily went into, 

through, and over, the bus in quo, as near to his laid way as 

he polſibly could, as it Was lawful for him to do for the cauſe, 
afottlaid; 3. That the hcus Ge. lay contiguous to a lane of the. 


oldfeleitf's,* a0 that the aid 2.” was. adjoining. to the river 


app, "that the Mn had a right of way, by preſeription, 


cheGlgh an d over the lane; and, that, becauſe, the lane and way, 


* FF 6 © ' o 3 *37 


were over flowe With w water from the aid river ſo much that the. 
2 could not at the ſeveral imes Gg. £ 4 or r repaſs, | he did 
neceſſarily go ou ut of the Taid Way as near to th ſaid way as he. 
80 0 2503 1) 9 5455 
poſſibly could, into, through, an over, 8 


4 1 y 


The plaintiff having traverſed the preſcription t to repair lad 
in the firſt ſpecial plea, and the right of way laid in the laſt, the, 
cauſe came on to be tried, before Lord LoucuBoroven, at The. 


ſammer Aflizes for 1 orkſhire, 1780; N and the; jury found for the 
plaintiff « on the general iſſue and the firſt. f ſpecial plea, and for | 


the defendant on the laſt. ws 

In Michaelmas Term (a), 4 full was obtained, to ſhew cauſe why 
there ſhould not be a new trial on the iſſue found for the defen- 
dant, as having been found againſt evidence, which rule Was, £ 
upon argument diſcharged (5). 

Afterwards, Fearnly' obtained a rule to ſhew' cauſe why the 
plaintiff ſhould * 'not be at liberty to enter up judgment on tbat 
iſſue, as well as the others, notwithſtanding the finding of the 
jury, on on the ground, that, in point of law, although the de- 
fendant had the right of way through the plaintiff s cloſe, he was 
not entitled to go upon the adjoining land of the plaintiff, when, 
the way was out of repair. 

On Saturday, the zd of F ebruary, = 1 was to have been | 
fhewn againſt this rule, and Lee objected, that i it had been applied 

for too late, for that it was in the nature of a motion in arreſt 
of judgment, and, he ſaid he had always underſtood the prac- 
tice to be, that tech: a motion could not be made after a new trial 


kat er ” 


Oo Neun. oth Now, 1780, [ (5) Friday, 24th Nov. 1 780. 
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| had been moved for, anleſs the court, upon granting the 5 he 
a new trial, ſhould have given leave, if that ſhould be diſcharg- x 
<d, to follow it by a motion in arreſt of judgment. It ſeemed, 


he ſaid, very unreaſonable, that a party ſhould be permitted 


1 10 avail himſelf i in ſo late a ſtage of the cauſe, of an objection that 


might have been taken in the firſt inſtance, by a demurrer to the 
plea, by which mode of proceeding, if the objection was found- 


ed in law, all the expence and vexation of the trial, and the 


motion to ſet aſide the verdict, would have been avoided. In 
anſwer to this, it was obſerved, by Dunning, that it weed be 
extremely abſurd if an objection ſhould be ſtated to the court, 
and they ſhould be convinced that the party had not, by law, 


A right to judgment i in his favour, that they ſhould yet be neceſſi- 
tated, by any rule of practice, to pronounce an erroneous judg- 


ment in his favour, and ſo force the other paſty to bring a writ 
of error. Fe POT TOES | 


After ſome conſideration, and conference with the Maſter, the 


court declared their opinion, that a motion in arreſt of judg- 


ment might be made at any time before judgment was entered 


up, and that the preſent motion, being of the ſame nature, was 
not to late. | 

It now appeared, that the officer, by mike, had entered a 
yerdict for the defendant e on all the iſſues ; upon which it became 


neceſſary for the plaintiff's counſel, to move for a rule to ſhew 


cauſe why the Poſtea ſhould not be amended, from the Judge's 
notes, agreeably to the finding of the jury, and that the rule 
then before the court ſhould, in the mean time, be enlarged. 

"The Poftea was afterwards amended, and, this. day, the 


auf en, on the validity of the laſt plea was argued. 


Lee, Davenport, and Wood, for the defendant—They argued 
as follows It is clear law, eſtabliſhed by a number of caſes, 
particularly that of Abfor v. French, in Shower (a), and Henn's 
Caſe (3), that, where a common highway i is. out of repair, by 
the overflowing of a river, or any other cauſe, paſſengers have 
a right to go upon the adjacent ground. So, if the water impairs 
the banks of a navigable river, (which indeed is conſidered as a 
highway,) it is juſtifiable to go upon the neareſt part of the field 
next adjoining (c). No caſes are to be found upon the queſtion 
as to private ways ; but there are determinations, the Principle of 

ſa) B. R. M. 30 Car. 45 4 28. §. C. (c) Young v. 


Lev. 234. 1 Lord Raym. 725, 
(5) 8 Car. 1. Sir N. Jane, 5 


eee eee which 


N. P. before Lord 
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which is, that, where it becomes impoſſible for a perſon to exer- 


ciſe his right without a treſpaſs on the ſoil of another, the law 
will.excuſe the treſpaſs. Thus in Die & Dunflan's Caſe (a), it 


Itisſtated{[1], from the Vear- book of 6 Edw. 4. That, if a man 
eis to lop his tree, and he cannot do it unleſs it fall upon the land 
, another, then he may well juſtify the felling it upon the | 


« Other's land, becauſe, otherwiſe, he could not lop it at all.” So, 
in the caſe of Miller v. Fandrye, reported in Popham (6b), ** A 
% man may juſtify chafing ſheep with a dog upon another man's 


40 ground, if he cannot otherwiſe drive them off his own.” And, 
in that caſe, there is one cited from 22 Edw. 4. 8. where it was 
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held, that, for neceſſity, a man who plows may turn his plow on 
« the land of another” —(BuLLER, Juſtice, There a cuſtom was 


laid.”)—Andanotherfrom8 Edw. 4. where it was laid down, that, 
« jf a tree grow in a hedge, and the fruit fall into another's land, 
«© the owner may go upon the land and fetch it.” Theſe are all 
treſpaſſes occaſioned, as in the preſent caſe, by the unavoidable 
interruption of the exerciſe of private rights in the regular way. 

It is of no conſequence, upon this ifſue, who is bound to repair 
the road, becauſe the juſtification is not, that the road was out of 
repair and ought to be repaired by the plaintiff, but that, by the 
overflowing of the river, it was impoſſible for the defendant to 
paſs along the way, and, therefore, he neceſſarily went out of it. 


If the queſtion who ought to repair 1s {aid to be the material part 


was immaterial, the motion ought to have been for a repleader, 


of the caſe, and that the iſſue tried on the ſecond ſpecial plea 


but, as the plaintiff took the iſſue, the court will not grant a re- 


pleader on his application (c). Suppoſing it not to be true in all 
caſes, that a perſon having a private way over the land of another, 


may, when the way is impaſſable, juſtify going on the adjoining 


ground; yet, ſurely, he may, where the land over which the 


way is, and the adjoining land, both belong to the ſame perſon. 
He, or thoſe under whom he claims, having granted a right of 


way over his eſtate, if the uſual tract becomes impaſſable, the 


tight continues, and muſt be exerciſed on the neighbouring 


ground belonging to the grantor. 


Lord MAN SFIELD mentioned that BL.acksToN E, in his Com- 


mentaries, expreſſes an opinion that the law of England corre- 

iponds with the Roman law, on this point, extending the right 

of going on the adjoining ground when a road is out of repair, 
[1] By counſel. 


(a) B. R. M. 28 & 29 EL. God. 4. 52. that part of the Reports is not by Popbam. 
(5) B. R. E. 2 Car. 1, Poph, 161,,-But | (e) Supra, p. 380. 


to 
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178. to private, ag. Well as publie ways: (a), and that Conv xs, in die 


— .Digeſ, ſeems to have entertained the ſame opinion (6). 5: 
_ 1 Valter „Setjeant, for the e plaintiff. inſiſted, that, by the com. 
| Wrurenzar. mon law, the grantee of a private way is bound to repair, unleſs 

there ĩs an expreſs ſtipulation for the grantor to do it. This 

| principle, he Laid, was clearly deducible-frorh the; ultimate deter- 
| mination. in the, caſe of Pomfrett v. Ricraſt (c), where one 
having granted the uſe. of a pump, for a term, to Another, 
and the pump having fallen into diſrepair, the grantee 
brought. his action againſt the grantor, and, upon-demurrer, the 
court of King's Bench held, (three Judges againſt TwISD EN,) 
that it well lay, for that the grantor was bound to repair, but, 
upon a writ. of error to the Excbeguer Cbamber, their deciſion 
was unanimouſly reyerſed,. Now, on this"record; he ſaid, it was 
expreſſly found, on the firſt ſpecial plea, that the plaintiff” Was 
not bound to repair, and, by t the ſecond,- no cuſtom or duty for 
him to repair was alleged. The de 
conſidered as bound to. repair in this daſe, andi if the road had 
become impaſſable by his neglecting to guard againſt the overs 
flowing of the river by keeping up the banks, it was his own 
fault, and he could not, on that „cn, be 200 to —_ 


on the neighbouring ground. 3 


The court ſtopped Pearnly, who was to have argued on a the 


ſame fide.” erin 


Lord' Mangzzsv—The e 18 1 3 a, I his 


way. Now it-is,nqt laid to be a grant of a way, generally, over 


the land; but of a preciſe ſpecific way. The grantor ſays, —You 


may go in this particular line, but I do not give you a right to go 


either on therightorleft,—I entirely agree with my brother Walker, 
that, by common law, he who has the uſe of a thing ought to 


repair it. The grantor may bind himſelf; but, here, he has not 


432 4 & 


done it. He has not undertaken to provide againſt the over- 


flowing of the river; and, for ought that appears, hat may 
have happened by the neglect of the defendant. Highways 


are governed by a different Principle. They are for the public 
ſervice, and if the uſual tract is impaſſable, it is for the general 


good that people ſhould be entitled to paſs in another line. 
WILIEsõ, and ASHHURST, Fuſtices, —of the ſame opinion. 


\BuLLpR, Fuſtice, —If this had been a way of neceſſity, the 
queſtion- would have required conſideration - but! it 1s not ſo plead- 


(a) 3 Bl. Comm. p- 36. "27h | (c) B. R. M. 21 Car. 2. 1 Savnd, 321. 
(b) Cem. Dig. Tit. Chimin. D. 6. eee eee T8 q 
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endant, therefore, miuſt be 
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There can be no ground for a repleader, for the plea is ſubſtan. ——— 
tially bad ; there is no fat alledged in it which it could ſerve any TarLor 


_ _ againſt 
purpoſe to deny, or go to ifſue upon. Warna p. 
The rule made abſolute. 
Z INCEk againſt L A NG TON. Thurſday, 
| 28th June. 


N bs A Eafter Term, on We In efday, the 2d of May, No Hey- A certiorari 


wood obtained a rule to ſhew cauſe-why an attachment ſhould Sutz, MIT 


not ifſue againſt the Prothonotary of the court of Common Pleas ws, ng 
a | | V : f „ without lay- 
for the county palatine of Lancaſter, for not obeying a writ of ing a ſpecial 


bef 
certiorari, which had been directed to him, to remove the pro- ee 
ceedings in this cauſe from that court into this {© 7 remove pro- 


ceedings from 
The Attorney. General, afterwards, in the ſame term, chtainedl = aan, ge 


a rule to ſhew cauſe why a Juper fedeas to the writ of certiorari wi counties 


palatine. - 
ſhould not iflue. | | 


Both theſe. rules were enlarged till the preſent term, and, this 
day, they were ſpoken to by the Attorney General, and Wilſon, in 


ſupport of the rule for a ſuper/edeas, and by Ang on the 
other ſide. 


The circumſtances of the caſh were theſe : Before the time to 
plead, in the action below, was expired, the writ from this 
court, together with another from the Chancellor of the county, 
conſequent upon it, (as mentioned in note [1],) were delivered to 
the deputy Prothonotary. As he had never before known an in- 
ſtance of ſuch a proceeding, he deferred returning the writ, and, 
at the next Aſſizes, WILLEs, Juſtice, granted a rule to ſhew cauſe 
why the plaintiff ſhould not ſign interlocutory judgment, notwith- 
ſtanding the certiorari; and, upon ſhewing cauſe, and hearing the 
queſtion, whether the certiorari would lie, argued, he permitted 
the plaintiff to ſign interlocutory judgment, but, on condition, 

[1 | The writ of certiorari out of this court | mandate in the language of that court,) under 
Was directed to the Chancellor of the county | the ſeal of the county palatine, but in the 
palatine, and commanded him, that, “ by | King's name, and commanding him to cer- 


our writ, under the ſeal of our ſaid county | tify the plaint, Cc. zo ws, fo that the lame 
* paiatine,” he ſhould command the Pro- may appear to us at Witminſter, Go.” 


thonotary to certify the ſaid plaint to him, Neither of the writs aſſigned any particular 


' that you may certify the ſame to us at | ground, but only ſaid, © we being willing,” 
*Wwtminſfter, &c In obedience to this, a | for ceriain reoſors, to be certified on 2 certain 
It was made out, directed to the Prothono- | plaiat, Ec. 

\ary,in the nature of a certiorari, (but called a | 


1 | Ta | 8 | that; 
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that he ſhould not take out execution till there ſhould be an op- 


portunity of moving this court. A writ of enquiry was after- 


wards executed, and damages given to the amount of 672 J. 4. 


6 d. but final judgment was not ſigned. The affidavits on which 
the rule for the attachment was moved for, did not ſtate any 
particular cauſe, and it came out, when the caſe was argued, that 
the attornies on both ſides had agreed, that the motion below 
ſhould be made for ſigning interlocutory judgment. 

It was contended, by the Attorney General, and Wilſon, that, 
as there was no inſtance of a certiorari to a county palatine to 


remove a record before judgment; it muſt be preſumed, that the 


court has no right to iſſue ſuch a writ ; at leaſt, the novelty of 
the attempt ſhowed there was no neceſlity for exerciſing the 
right, if it really exiſted. It would be highly inconvenient, par- 
ticularly in the county palatine of Durham, becauſe, there, the 
pleadings begin, and the cauſe comes to trial, at the very ſame 
Aſſizes; but, if a certiorari could be brought, defendants would 
in general come provided with one inſtead of a plea; and, if the 


practice can be ſupported in the caſe of the county palatine of 


Lancafter, it muſt be equally valid in that of Durham. But, at 
all events, they ſaid, the court muſt have a diſcretion, and it was 
ſufficient reaſon to ſuperſede the certiorari in this caſe, that it 


bad been ſued out as of courſe, without any ſpecial cauſe, and 


obviouſly only for the purpoſe of delay, and the court would not 


grant an attachment for not obeying a writ which never ought 
to have iſſued, 


On the other ſide, Dunning ſtated, that there were ates; of 


writs of this ſort having iſſued, and particularly, one about ſeven 


years ago, which could be produced, where there had been a re— 
turn, but the cauſe was afterwards made up. The queſtion, on 
the rule for an attachment, was not, he ſaid, whether the writ had 
iſſued properly or not. A certiorari had, in fact, been directed to 
the Chancellor of the county palatine, who had not taken upon 
him to queſtion the propriety of it, but had thereupon iſſued his 
mandate to the Prothonotary. He ought to have obeyed it, with- 
out examining whether the defendant was right or wrong in ſuing 
it out; and then, when returned, the plaintiff might have moved 
to quaſh it, if he had been ſo adviſed. The defendant had not 
itated the reaſons for ſuing it out, in the afidavits he had filed, 
becauſe they were not at all relevant to his motion. As to the 
agreement between the attornies, that did not purge the con- 
2 | temp! 
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tempt of the officer, WARN had been incurred before the Aflizes 


began. 


Lord MAxsPIEID— The only conſequence of the writ would 
have been, that the cauſe would have gone back to be tried, ſix 
months afterwards, by a jury of the ſame county, and probably 
before the ſame Judge; for records in this court, in cauſes. from 


the counties palatine, are ſent to be tried there. 


doubt but this court may, under particular circumſtances, as in 


a caſe which calls ſtrongly for a trial at bar, grant a certiorari to 
remove proceedings from a county palatine [2.] But ſuch a writ 
cannot be ſued out, without laying a ground for it, and, as the 
writ was ſued out, in this caſe, without laying any ground, it iſ- 
ſued improvidently, and muſt be ſuperſeded ; and, as to the of- 
ficer, he is cleared from any contempt in not obeying it, by the 
agreement between the attorneys. 

The rule for an attachment diſcharged, and the other made 


abſolute [3]. 


[2] In Eafter Term, 22 Geo. 3. on Wed- 
' me/day, the iſt of May, in a caſe of Williams 
v. Thomas & another, a rule was obtain- 
ed to ſhew cauſe, why a writ of certiorari, 
which had been ſued out by the defendant 
as of courſe, and without any application to 
the court, to remove the proceedings in an 
action depending in the court of Great Seſ- 
ſions for the county of Pembroke, ſhould not 
be ſuperſeded. On Mexday, the 13th of 
May, (the laſt day of term, ) cauſe was thewn, 
and an affidavit of the defendant produced, 
by which he ſwore, that, from the influence of 
the plaintiff in the county of Pembroke, and 
his being himſelf an entire ſtranger there, 
he believed he could not have a fair trial. It 
was ſaid, on this occaſion, that there were 
many initances of certzorar:s to counties pa- 
latine, and tothe court of Ely, and ſeveral, 
to remove indictments from the courts of 
Great Seſſions in Wales. In general, indeed, 
thoſe were brought by the proſecutor, for 
being tlie ſuit of the King, 
where he pleaſes. But there is one at the 
ſuit of a defendant; in the caſe of Rex v. 
James, (T. 10 Will. 3. 12 Mad. 197.)— 
Wallace, and Douglas, for the plaintiff— 
Hocber for the defendant. - Lord Mansfield 
laid, that the writ was not of courſe, and as 
it had been ſued out, in this caſe, without 
laying any ground! before the Court, it muſt 
de ſuperſeded. 


he may try it 


Which there is a ſort of reaſon, wiz. that, it 


[3] Final judgment was afterwards ſigned, 
and the defendant brought a writ of error in 
this court, upon which the judgment below 
being affirmed, a rule was obtained to ſhew 


cauſe, why the Maſter ſhould not compute in- 


tereſt on the ſum given by the jury onthe writ 
of enquiry, from the day of ſigning final judg- 
ment below, down to the time of the taxa- 


tion of colts, and why the ſame ſhould not 
be added to the cofts taxed for the plaintiff. 
In Eafter Term, 22 Ceo. 3. on the laſt day 
of that term, S. Heywood argued againſt the 


5 and Wilſon in ſupport of it.—3y 3 Hen. 
7. cap, 10. —reciting, that writs of error 
08 often brought for delay—it is enact- 


| ed, © That, when judgment ſhall be amrm- 


ed, or the writ diſcontinued, or the party 


nonſuited, on a writ of error brought by 
«© a defendant or tenant, the perſon againit 
% againt whom it is ſued out, ſhail recover 
and 


 Jiicr (2 


cc 


„ his coits and damage, 191 . "_y 
% wrongful vexation in tac fam 
“ tion of the Juſtice (a) afore wiwm the 
« ſaid writ or error is faed.” 19 Hen. 7, 
cap. 20. recites this act, and that it had not 
been put in force, and enacts, that it hall 
be thenceforth duly put in execution.—Iiy- 
auoced contended, thit intereſt could not be 
allowed under this ſtatute, becauſe, at the 
time when it paſſed, and until the follows 


(a) Supra, 5 to. Nee rey: 


There is no 
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ing reign, all intereſt was againſt law (b), 


that the defendant in error ſhould, beſides his | 
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and, therefore, though the word “ damage 
was uſed in the ſtatute, it muſt be conſidered - 
as only tautology, and ſynonimous to 40s. 
He cited Penruddock v. Errington, B. R. 
M. 39 & 40 El. Cro. El. 587. Coan v. 
Bowles, B. R. M. 2. V. & M. 1 Salk. 205. 
and Bowton v. Nicholls, B. R. H, 10 Car. 1. 
Cro. Car. 401. as authorities to ſhew, that 
the ſtatute of Hen. 7. is to be conſtrued ſtrict- 
ly. But he chiefly relied on the caſe of 
Holroi v. Ebizſon, B. R. H. 1 Geo. 1. 10 
Mod. 274. as directly in point.— That was 


an action in C. B. on ſeveral promiſes, judg- 
ment by default, writ of enquiry, and final 
judgment, and that judgment affirmed upon 


error brought in B. R. Upon this affirmance, 
the court was moved on 3 Hen. 7. cap. 10. 


coſts, have intereſt allowed him for the ſum ad- 
judged due to him, pending the time of the 
writ of error, from the judgment. The queſ- 
tion was fully argued, and, againſt the 
application, the practice of the court of Ex- 
chequer Chamber, which was admilted to be 
not to allow intereſt, was relied on, and it 
was inſiſted. that coſts and damages are often, 
in law, ſynonimous expreſſions, and ought to 
be ſo underſtood in conſtruing the ſtatute of 
Hen. 7. On the other fide, it was ſaid, that 
the court of Exchequer Chamber, not having 
been erected at the time of the ſtatute, was 
not within the operation of it, and that, 
though the word“ damma' does ſometimes 
ſignify coſts, yet it never does when join- 
ed with “ cuftagia;” and that cos and da- 
mages are diſtinguiſned in every Poſtea. The 
court took time to conſider, and then deli- 
vered their unanimous opinion, “ That the 
% Cefendant upon a writ of error brought 
into B. R. ſhould not have intereſt allow- 
« ed him by way of damages for the ſum 
„ adjudged due te him from the time of the 
„ frit judgment, pending the writ of error, 
for, at the time of making the ſtatute of 3 
Hin 7.cap. 10. all intereſt was reputed un- 
« lawtul ; and, therefore, that atute could 
not give it. In fact, When intereſt run 
„ higheſt, as at 10 per cent. it had not been 
© allowed. In the Excheguer Chamber it 
had never been allowed, and uniformity of 
« practice was to be withed and endeavour- 
« ed. -&; hen obſerved, that it was 
clear, from 2 Aud. 123;., as well as from the 
Judgment of tae court in the laſi-mentioned 


_ 


0 
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| caſe, that the ſtatute of Hen. 7. extends to 
the court of Exchequr Chamber, and that the 
practice of that court never to allow intereſt 
was not only admitted by the parties and re- 
cognized by the court, in that caſe, but alſo 
ſtated by Lord Mansfield in the caſe of Bodily 
v. Bellamy. B. K. M. 1 Geo. 3. 2 Burr. 109.4. 
1 Black, 267. He acknowledged, that, in 
one ſort of action, wiz. guare impedit, this 
court had allowed intereſt, (as in the caſe of 
the Biſhop of London v. the Mercer's Company, 
B. R. H. 5 Goo. 2. 2 Str. 925.; an anony- 
mous caſe, M. 4 Car. 1. in Cro. Car. 145. ; 
and the caſe of The Earl of Pembroke v. Bu/- 
tock, M. 5. Car. 1. Cre. Car. 173.) but, in 
that action, he ſaid, the intereſt was allowed 
as a compenſation to the party for being 
kept out of a living, from which, at the 
time of Her. 7. a legal annual profit would 
have been derived; whereas, at that time, no 
legal annual profit could have been derived 
from a ſum of money ; and, therefore, to 
prevent a party from making intereſt, by 
keeping him out of it after judgment, by 
a writ of error, was no legal damage.— 
Wilſon, on the other fide, ſaid, that the 
only reaſon he could ſee for the re- enactment 
of 3 Hen. 7. cap. 10. by 19 Hen. 7. cap. 
20, was, that the Judges had ſcrupled en- 
forcing the former ſtatute, on account of the 
ideas entertained in thoſe days about the 
illegality and fin cf taking intereſt. But 


in the reign of Hen. 7. and therefore it 
might not then be any damage in the eye of 
the law to be prevented from making in- 
tereſt of a ſum of money, yet, as ſoon as the 
legiſlature permitted intereſt to be taken, the 
loſs of the opportunity of making intereſt be- 
came a legal damage, to which the act of 
Hen. 7. would apply. He admitted, that 
intereſt was not to be allowed as of courſe, 
upon the affirmance of a judgment by a court 
of error, but required an application to the 
court. This had been ſtated by Lord Mar/- 
field, in the caſe of Bodily v. Bellamy, and 


to the preſent. Lord Mansfield mentioned. 
that what he had delivered on that occaſion, 
was the reſult of a ſtrict enquiry into the 
practice of all the courts. He ſaid, the pre- 
tent queſtion was a matter of ſome conſe- 
| quence, and therefore the court would think 
of it till the next term. In J. 22 Geo. 3. (Fi- 


the the opinion of the court, that damage” 
in 


(2) Supra, Lowe v. Maler, p. 712. | 


though it might be unlawful to take intereſt 


was all that there was in that caſe applicable | 


day, the 7th of June,) his I. ordſhip delivered 


be the rule for aſſeſſing the damage, and 


"6 
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in the fatate of Hen. 7. muſt mean ſome- 
thing different trom coe, as both words are 


uſed : that the queſtion was, what was to | 'The rule was therefore made abſolute. 


in for a debt (a); but that, in a caſe of an- 
other ſort, the rule might be different. 
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that, in this caſe. the intereſt ought 'to be | np hae . 
the meaſure of the damage, the action be- | (a) The action was 7ndebitatus afſumpſit. 


GooDTITLE, Leſſee of WIN c EL Es, gain, B r- 


LIN GTON and another. 


H IS was an ejectment, tried before Lord LouGnBoRouGH, 
at the laſt Leut Aſſizes for the county of Buckingham. A 


verdict was found for the plaintiff, ſubje& to the opinion of the 
court, on a caſe reſerved, which ſtated, (as far as is material,) as 


follows : 


Bernard Chevall, in 1774s made TY will, in which, inter alia, 
there was this deviſe :—* Next, I give and deviſe unto my ſaid 
loving wife, Elizabeth Chevall, and unto my daughter Anne 
% Cherall, all that my meſſuage, tenement, or farm, (Gc. vis. 
the premiſes in queſtion,) to hold the ſaid meſſuage, tenement, 
or farm, Cc. unto my ſaid wife Elizabeth Chevall, and unto 
my daughter Ann Chevall, for and during the term of their 
natural lives, and the life of the longer liver of them, in equal 
proportions, ſhare and ſhare alike. But, in caſe my ſaid daugh- 
ter Anne Chevall fhould happen to marry and have iſſue of ber 
body lawfully begotten, then, and in that caſe, after the deceaſe 
of my ſaid wife, I give and deviſe all and ſingular the ſaid meſ- 
** ſuage, tenement, or farm, &c. unto my ferd daughter Anne Che- 
* vall, and to her heirs and aſſigns for ever. But, if my ſaid 


CT; 
(e 
.6c 
iT 
60 
640 


cc 


«« 


10 


ſue of her body lawfully begotten, then, and in that caſe, I 
give and deviſe all and fingular the aforeſaid premiſes laſt 


cc 


cc 


ber heirs and aſjigns for ever.” The teſtator died on the 27th 
of December, 1774, leaving Elizabeth Cherall his widow, and his 
daughter Anne Chevall (who was by another wife) his heir at 
ow: Eligabeth Chevall died on the zoth of Fune, 1775. After 
her death, Anne Chevall ſuffered a recovery of the premiſes in 


delten. and deviſed them to the defendants. She afterwards 


above-mentioned, unto my ſaid wife Elizabeth Chevall, and to 


againſ? 
LANGTORN. 


Friday, 
29th June. 


By a 8 
to A. & B. 
for their lives 
and the life of 
the ſurvivor, 
but in caſe B. 
ſho uld marry 
and have iſ- 
ſue, then, af- 
ter the death 
of A., to B. 
and her heirs, 
but if . 
ſhould die 
ſingle and 
without iſſue, 
then to A. and 
her heirs— 
A. & B. take 
a joint eſtate 
or lite, with 
contingent re- 
mainders in 
fee- ſimple, to 
each in the al- 
ternative. 


daughter ſhould happen to die fingle and unmarried and without 


oT | 1 died 
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6a unmarried. The lefler of the plaintiff was the brother and 


heir at law to Elizabeth Chevall. 
The queſtion was, whether the 8 over to Elizabeth 


Chevall and her heirs, was barred by the recovery ſuffered by 


Anne Chevall. 
Grabam, for the plaintiff, contended, that it was not; for that 


it was either an executory deviſe, and not too remote in its crea- 


tion, or a veſted remainder, after eſtates for life to Elizabeth and 
Anne Cbevall and the ſurvivor, and. a contingent eſtate tail to 


Anne Chevall. 1. On the firſt point, and which was founded on 
the ſuppoſition 17555 the limitation to the daughter, in caſe ſhe 
ſhould marry and have iſſue, was in fee-ſimple, he admitted, that it 
would be neceſſary for him to diſtinguiſh this caſe from that of 


Luddington v. Kime (4), and other ſubſequent caſes of the ſame 


ſort. In all thoſe caſes, he ſaid, the limitation over was ſuch, that, 


though the contingency on which it was limited ſhould happen 


before the end of the original ſpecified duration of the particular 
eſtate, yet it muſt await the natural expiration thereof, before it 
could veſt in poſſeſſion. Thus, in Luddington v. Kime, though 
the tenant for life might have iſſue male in his life-time, which 


was the contingency on which the remainder to ſuch iſſue male 


was limited, yet the eſtate to ſuch iſſue male was not to take 


effect in poſſeſſion, till after the regular expiration of the parti- 


cular eſtate by the death of the tenant for life. This is eſſential 
to the idea of a remainder, according to the definition in Coke 
Littleton, iz. that it is © a remnant of an eſtate, in lands or 
e tenements, expectant upon a particular eſtate, created together 
„with the ſame at one time (5).” So, in Chudlcigh's Caſe (c), 
it is ſaid, —** The rule of law is, that he in remainder muſt take 
« the land when the particular eftate determines, or elſe the re- 
„ mainder ſhall be void (4); In Chelmley's Caſe (e) — A re- 
* mainder ought to take effect in poſſeſſion when the particular 


« eſtate ends (; And, in Boraſton's Caſe (g), almoſt in the 


ſame words,—** The remainder ought to commence in poſſeſſion, 
„when the particular eſtate ends (5). — In like manner, the 
definition of a remainder in Noy's Maxims is, © That it is the 
e reſidue of an eſtate, at the re time appointed over, and muſt 
« be grounded on ſome particular eſtate given before, granted 
ſor years or lite, and fo forth; and ought to __ in poſſeſſion, 


(a) C. B. E. ꝙ Wal. 3. 1 Lord Raym. 203. (d) Ibid. 135. a. 
I Salk. 224. 3 Lev, 431. and ſtated fupra, (e) Scacc. E. 39 El. Oo 50. 4. 


252. (J) bid. 51. a. | 
(7) Co. Lin. 143. a. | „ 8. 8. 29 86; 3 Co. 19. 4. 
4e B. R. H. 31 El. 1 Co. 120. 2. (e) Ibid. 2 1. a. 


«& when 


bk ae. Too ck 4 
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ed on, point only at this eſſential quality of a 
remainder, that it muſt be ſo limited as that 
it may, by poſſibility, be capable of veſting in 


as it is expreſſed, though rather obſcurely, in 
Plavden (25), © that the particular eſtate 
«© continues when? (which word there means 


< until) e the remainder veſts.“ It does not 
ceaſe to be a remainder, becauſe it may veſt in 


poſſeſſion on an event which, from the terms, 


mitation, {hall defeat the particular eſtate be- 
fore its natural or regular expiraſion. Every 
remainder limited after an eſtate for life may 
veſt in poſſeſſion before the death of the te- 


tural expiration of the particular eſtate,) 
namely, in conſequence of any forfeiture 
which he may commit. Some have been 
inclined to conſider conditional limitations 
after particular eftates, (as for inſtance, aſter 
an eſtate for life,) but limited to veſt in poſ- 
ſeſſion on a contingency which may happen 
before the death of the tenant for. life, as not 
being remainders (c.) Thus, if an eſtate is 
given to 4. for life, provided that, When C. 
returns from Nome, it ſhall, from thenceforth, 


mitation over is not confined to the remnant 
expectant on the particular eſtate before 


in part defeat and ſuperſede, that firſt eſtate, 
inſtead of awaiting its regular determina- 
tion; and, therefore, it does not anſwer the 
definition of a remainder in Co Littl. 143. a. 
(cited ſupra, p. 726). But this ſeems too great 
a refinement. Every eſtate for life may, by 


abridged, before its regular expiration, and, 
thereby, let in the remainder over in the 
manner aboye-itated, and the only difference 
between ſuch limitations and the others, is, 
wat, in the others, the eſtate for life is not 
abridged by the act of the tenant for life, 
but by ſome exirinick event which happens 


of 
allo to be the centingency on which the 


limitation over depends. But no decided 


cales that I am aware of, have ever con- 
ſide red this laſt ſort of limitations as not 


„ eee 


be to the uſe of B. in fee, it is ſaid this li- 


given to A., but may interfere with, and 


(c) Fearne, 3d Edit. p. 9, lo. 
(a) Noy's Maxims, 31. 


2 


poſſetſion, at-the lateſt, on the regular and na- 
rural determination of the partzenlar eſtate; or, 


2 * 


or from the legal nature, of the original li- 


(1. All the definitions here cited, and reli- 


at. 


| 
_— 
\ 


nant for life, (which is the term of the na- 


— 


the act of the tenant for life, be defeated, and 


** when the particular eſtate endet h (4): - 
laid down repeatedly in the caſe of Colthirſt v. Bejuſhin, in Plow- 
den (6) [1]. But, here, the limitation to the daughter Anne 


2 - 


ſuppoſed diſtinction is Rated (4.) 


The ſame principle is 


being TT AR They have all the legal 
incicents and attributes of remainders. They 


may be barred in the ſame manner, (Pagev. 
Hayward, 2 Salk. 570.) and are limited to 
veſt in poſſeſſion, at the lateſt, on the regular 
determination of the preceding eſtate; for, 
in the caſe put, if C. ſhould not return 
from Reme till after the death of 4, I con- 


ceive the eſtate to B. could not take effect. 


This I think is to be collected from the de- 
termination in this very caſe of Goodtitle v. 
Billingten; for it ſeems that it would have made 
no difference, with regard to the contingent 
limitation over to the daughter in the event 
of her marrying and having iſſue, although 
the joint eſtate with the widow, and the ſur- 
vivorſhip, had been given, not to the daugh- 
ter, but to a ſtranger. Indeed, what differ- 
ence, more than what is merely verbal, can 
there be ſhewn to be between an eſtate to A. 
till C. return from Rome and then to remain 
over to B, and an eſtate to 4. provided that 
when C. returns from Reue, it ſhall, thence- 
forth, be to B? Under beth forms of expreſſion, 
A. takes an eſtate for life defeaſible on the 
very ſame event, and B. a contingent in- 
tereſt depending on the very ſame event. 
The expreſſions zill, &c.“ and © then, &c.” 
in the firſt caſe ſeem to me to be exactly con- 


vertible with © provided that when, Ec, 


It ſhall then, & c. in the other. Now, the firſt 
is given as an example of a ſpecies of contin- 
gent remainders, in the very work where the 
As to the 
firſt limitation, in either caſe, being to A. in- 
definitely or to A. for life, that can make no 
difference, becauſe a limitation to A. inde- 
finitely carries a life intereſt as effectually as 
if the words © for life” were added The 
law ſuppites them (e). In ſhort, the ex- 


preſſion and idea of a conditional limitation 
vas originally paopt ea to evade the neceſſity 


nr Jew + 


of the entry of the heir, in orde; 
vantage of the defeaſance of 

and all conditional limitati 
reducible, 


a prior eſtate, 


either to the head of executory 


deviies, of which ſort was that in Pelle v. 


Broaon, or of contingent remainders, to which 

tne ſecond limitation to the daughter in this 

cafe of Coodtitle v. B, ingten ſee ms to belong. 
8 


— 


(4 Fearne, R. 4.10. 
(e) Co. Litil. 42. a 


(2) C. B. E. 4 Fa. 6. Phd, 21, 24, 32 


Chey "all 


ations in wills ſeem 
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not to wait till the natural expiration of the firft eſtate for life to 


her, but was to take effect in her life-time, as ſoon as the con- 


tingency on which it was limited ſhould happen. It is there- 
fore not @ remainder, but 4 conditional limitation. As ſoon 


as ſhe had married, and had iſſue, the eſtate, to her and her 


heirs, would have taken effect, and would haye enlarged her 
intereſt, and merged her eſtate for life. This limitation to the 
daughter is, therefore, within the principle of the decifion in 
Pells v. Brown (a). There, an eſtate was given in fee, defeaſible 
on the event of the deviſee dying without iſſue living the deviſee 
over. Here, a life eſtate is given, enlargeable on the event of the 
daughter's marrying and having iſſue. In Pells v. Brown, the 
limitation was held to be, not a remainder, but a conditional li- 
mitation, and good by way of executory deviſe. Here, in like 
manner, the ſecond limitation to the daughter is not to be conſi- 
dered as a remainder, and if it is not, the ſubſequent limitation 
muſt be an executory deviſe, As an executory deviſe, it is not 
too remote, for it is limited to veſt, if at all, on the death of the 
daughter. 2. But, if the ſecond limitation to the daughter ſhould 
be thought to be a remainder, then it may be neceſſary to con- 
ſider, whether the teſtator meant to give her any thing more than 
an eſtate-tail by that limitation, and, though the words are, 
« Unto my ſaid daughter and to her heirs and aſſigns for ever, 
yet ſubſequent words may reſtrain the eſtate to a fee- tail, as in 
the caſe of Doe v. Reaſon (6). Here, there are ſubſequent words 
which ſeem to indicate an intention only to give the daughter an 
eſtate-tail; and, if that conſtruction ſhould prevail, the laſt limi- 
tation over to the wife was a veſted remainder, and, of courſe, not 
barred by the recovery ; for it is only contingent on the ſuppoſi- 
tion of the preceding contingent limitation being 1n fee, it being 
a rule, that all eſtates limited after a contingent fee, muſt be 
contingent, on account of the eſtabliſhed maxim, that a fee can- 
not be mounted on a fee. 
During Graham's argument, BULLER, Juſtice, obſerved, that, 


if Anne Chevall had married and had iſſue, her life eſtate would 


not have merged, as contended by Graham, becauſe it was not 
limited to take effect till the death of the wife. 

Le Blanc, for the detendants, contended, * whether the 
daughter took at firſt an eſtate- tail, or only an eſtate for life, the 
(a) B. R. M. 18 Jac. 1 Cro. Fac. 5 go. 224. and ſtated ſupra, p. 254. 


(e) B. R. J. 28 & 29 Geo. 2. 3 Will. . ee 
1 remainder 


IN THE 'TWENTY-FIRST YEAR OF GEORGE 111. 


remainder over to the widow, was barred by the recovery. If ſhe 
took an eſtate-tail the caſe was clear, but if ſhe only took an 
eſtate for life, then, he ſaid, the limitation to the widow was upon 
a contingency with a double aſpect; it was a concurrent remain- 
der in fee, created in the alternative, with a contingent remainder 


in fee to the daughter ; 


and, a recovery having been ſuffered by 


the tenant for life, every body was barred but the heir at law, 


which the daughter herſelf was in this caſe. He inſiſted, that 


it was impoſſible to diſtinguiſh this caſe from thoſe of Luddington 
v. Kime (a), Doe v. Holme (6), and Goodright v. Dunham (c); 

that the ſecond limitation to the daughter was capable of taking 
effect as a contingent remainder in fee, and, of courſe, that to the 
widow was ſo; and it was an eſtabliſhed maxim, that, whenever 
an eſtate can take effect as a remainder, it ſhall not be conſtrued to 
be an executory deviſe [2]. He alſo ſaid, he meant to argue, that, 
if the limitation to the widow ſhould be held to be an executory 
deviſe, yet it ought. to be conſidered as limited on an indefinite 


failure of iſſue, and, therefore, too remote; but Lord MANSFIELID 


faid, it was impoſſible to maintain that poſition, for that the 
words clearly confined the failure of iſſue to the time of the 


daughter's death. 


Lord MansrizID— The rules and oriaciales laid down by 


Mr. Le Blanc are indiſputable. It is perfectly clear and ſettled, 


that, where an eſtate can take effect as a remainder, it ſhall never 
be conſtrued to be an executory deviſe, or ſpringing uſe. Here, 


the firſt limitation is to two perſons and the ſurvivor, ſo that a 
preceding freehold will be in the ſurvivor, and the eſtate over 
is. limited on a contingency upon which a remainder may de- 
pend. It is to the daughter and her heirs, (not ifſue,) if ſhe 


ſhould marry and have iſſue, and it muſt have taken effect after 


the death of the ſurvivor. There is another contingency, on the 
event of the daughter dying unmarried and without iſſue, (not 
on failure of her iſſue,) and, upon that event, the limitation is 


to the widow in fee. 


But the tenant for lite, by the recovery, 


has barred the contingent remainders. 


The Pojiea to be delivered to the defendants. 


[2] In Pellsv. Brown, the limitation over was limited on the defeaſance of a defeaſible 
could not enure as a remainder; becauſe it 


. weſted fee, 


(a) C. B. E. ꝙ V. 3. 114. Raym. 203. | 237+ 241. 2 Black}. 777. and ſtated PR 
Salt. 224. 3 Lew. 431. and ſtated ſupra, | 252+ 


52. 


(6) C. B. T, 11. & M. 12 Geo. 


(c) Supra, M. 20 Geo. 3. 251. 
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RTO r, Leſſee of M1TCHELL and his wife, againſ} 


Friday, 
29th June. 


By the follow- 
ing deviſe, 
viz. © I give 
«© and demiſe 
« to A. her 
cc heirs and af- 
«« figns for 
eder, all my 
© lands at B. 
and I give 
and be- 
e queath to 
«©. . ade 
«« ſaid, all my 
* lands at C.“ 
A. only takes 
an eſtate for 
life in the 
lands at C. 
and the rever- 
ſion thereof 


ſhall deſcend, 


although -the 
will begin 
With theſe in- 
trod uctory 
words, „For 
*© thoſe world- 
ly goods 
and eſtates 
«© wherewith 
„it has pleaſ- 


«ed God to 


«« bleſs me,” 
and contains a 
legacy of 15. 
to the heir at 
law. 


cc 
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N an ejectment, tried at the laſt Spring Aſſizes for the 
county of Oxford, befcre HEATH, Fuftice, a ſpecial verdict 
was found, which ſtated : That one William Sparrowhawk, be- 
ing ſeiſed in fee fimple of the premiſes in queſtion, on the 1oth 


of February, 15 58, made and duly executed his will, and, there- 


by, deviſed as follows:“ For thoſe worldly goods and eſtates 
«© wherewith it has pleaſed Almighty God to bleſs me, I give 
“ and diſpoſe in manner following. Imprimit, I give and be- 
% queath to my ſiſter Suſannah Mitchell, one ſhilling. Item, I 
give and bequeath to John Mitchell, ſon of Suſannah Mitchell, 
& one ſhilling, to be paid by my executrix herein- after named, 
within three months after my deceaſe. Item, I give and be- 
queath to my loving wife, Suſannah Sparrowhawk, all the reſt 
of my goods and chattels and perſonal eſtate whatſoever. 
Alſo, I do give and demiſe unto Suſannah Sparrowhawk, my 
ſaid wife, her beirs and aſſigns for ever, all my lands lying i in 
the pariſh of Bampton in the Buſh, in the county of Oxford ; 
and now in the occupation of Mary Sparrowhawk of Afton, in | 
the pariſh aforeſaid, And I give and bequeath to my loving 
wife aforeſaid, all my lands, tenements, and houſes, lying in the 
pariſh of Chipping Norton, (to wit) the houſe I now live in, 
the Sign of the Plough, ſtanding between the houſes of V. V. 
and T. A. and now in my occupation, with the yard, garden, 
and out-houſes, and all other appurtenants thereto belonging, 
Laſtly, I do make and conſtitute Suſannah Sparrowhawk, my 
ſaid wife, full and ſole executrix of this my laſt will and. 
teſtament.” — That the teſtator died ſeiſed in fee, on the 20th 
1 September, 1766, leaving the ſaid Suſannah Mitchell, one of 
the leſſors of the plaintiff, his only ſiſter and Heir at law, and 


t e 
cc 
cc 
Ce 
cc 
ce 
t 
cc 
cc 
c c 
cc 


<c 


ce 
cc 


that the teſtator's widow married the defendant Sidebotbam, and 


died on the firſt of November, 1777. 

The queſtion, upon this ſpecial verdict, was, whether the laſt- 
mentioned premiſes in the will, were, by the true conſtruction 
thereof, deviſed to the widow in fee, or only for life. 

Caldecot, for the plaintiff, inſiſted, that only a life eſtate in 


thoſe premiſes was given by the will, and that the reverſion ex- 
pectant 
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pectant on the death of the widow, had deſcended to Suſannah 
Mitchell, the teſtator's ſiſter and heir at law. He ſaid, it was 
clear, that, by the words of the deviſe, taken by themſelves, 
nothing was given but an eſtate for life, and the court would 
hold themſelves bound by the legal operation of the words, and 


not indulge uncertain conjectures about the intent of the teſta- 


tor. The circumſtances from which an intent to give an eſtate 
in fee might be attempted to be inferred, on the part of the de- 


fendants, were, firſt, the general introductory words at the begin- 


ning of the will, via. For thoſe worldly goods and eſtates, &c.” 
and, ſecondly, the legacy of one ſhilling to the heir at law. The 
firſt, it might be ſaid, indicated a determination to diſpoſe of the 

complete intereſt in every thing the teſtator had in the world, and 
the other, a reſolution to diſinherit his heir. But, as to the 


introductory words, they are almoſt of courſe in wills, and are 


merely deſcriptive, and not meant to relate to the quantity of 
Intereſt given in the things deviſed ; and, as to the ſuppoſed diſ- 

inheriting clauſe to the heir at law, it muſt be conſidered, that the 
intereſt of the heir at law, is, in no caſe, derived from the bounty 
of the teſtator, but from the diſpoſition of law, and it is ſufficient 
for his title, if the teſtator either does not give the whole to ano- 


ther perſon, or, deſigning perhaps to do fo, executes his deſign with 


ſo much uncertainty, and ſo inſufficiently, as that it cannot be tak- 
en notice of by a court of law. The caſes he relied upon were, 


Den, Leſſee of Gaſkin, v. Gaſęin, B. R. M. 18 Geo. 3. and Roe, 


| Leſſee of Callow & others v. Bolton, B. R. M. 16 Geo. 3.—The 


firſt came on in the form of a ſpecial caſe, which ſtated, That John 
Gaſkin, being ſeiſed in fee, by his will, after prefacing, © As to 


e ſuch worldly eſtate as it hath pleaſed God to endue me with, 
deviſed as follows, “ I give and bequeath, all that my freehold 
meſſuage and tenement lying in G. in the pariſh of D. toge- 
ther with all houſes, farms, edifices and appurtenants, reputed 
as part thereof, or belonging to the ſame, to Matthew Robin- 
« ſon, George Robinſon, and Thomas Robinſon, equally to. them, 
* my ſiſter's ſons;” That the will then proceeded to give ſeve- 
ral pecuniary legacies, of different amounts, to different relations, 
and, among others, ten ſhillings to the leſſor of the plaintiff; That 
the teſtator died ſeiſed in fee, and, afterwards, Matrhewand George 
Robinſon died; That Thomas Robinſon was alive, and that the leſ- 
for of the plaintiff was the teſtator's heir at law. The main 
queſtion was, whether the three nephews took an eſtate in 


fee, 
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Fe or only for life, and it was argued for the defendant, (ar 
they took an eſtate in fee, as muſt be collected from the prefatory 


words, and the legacy to the heir at law; but Lord MANSFPIEID 


ſaid, though he ſuſpected the teſtator's intent was to give the whole 
intereſt, as he did not appear to have had any other lands [I], and 


had given a diſinheriting legacy to his heir at law, the court could 


not connect the prefatory with the deviſing clauſe, and, in the de- 
viſing clauſe, there were not any words by which the court could 
be warranted in conſtruing it to be an entire diſpoſition. of the 
WIIIxS, Juſtice, was abſent; but As Tow, and Asn- 


eſtate. 
HURST, Juſtices, concurred, and As rox mentioned a caſe of Right, 


Leſſee of Shaw & anotber, v. Ruſſell, in the court of Exchequer, 


H. 1 Geo. 3. where introductory words, like thoſe in the preſent 
caſe, were held to be mere matter of form, and not material ; and, 
the day after, he brought his note of that caſe into court, and read 

it, and it appeared, that the will there began, As touching the 
« diſpoſition of ſuch temporal eſtate as it has pleaſed God to be- 


© ſtow on me,” and then the teſtator proceeded to give his houſe 


to his ſon Samuel Ruſſell, and, after his. death, then to the two ſons. 
of Samuel, Thomas and William, and then, at laſt, gave a legacy 
of one ſhilling to the huſband of his heir at law ; and the deter- 
mination was, that Thomas and William only took for life, and 
that the reverſion deſcended ; and AsTon, Fuſtice, obſerved, that 
that was a ſtronger caſe than Den v. Gaſein, becauſe, if Samuel 
had ſurvived his two ſons, they would have taken nothing by | 
In Roe, Leſſee of Callow & others, v. Bolton, there 
were theſe introductory words in the will: „As touching ſuch 
e worldly eſtate werewith it hath pleaſed Almighty God to bleſs 


the will. 


e me with.” The teſtator then gave all his real and perſonal eſtate 
to his wife for life, and then came this deviſe; Item, I give unto 


my ſon Paul Cardale, all that my land lying and being in the 


«« pariſh of Dudley, in the county of Worceſter, near unto a certain 


e place called Tinfly Hill, into three parts divided, at or im- 


© mediately after my wife's deceaſe. Then came ſeveral lega- 
cies of perſonal and leaſehold property to his fon 1/aac Cardale, 


and his daughter Elizabeth Maſon, after his wife's death, and 


then followed this clauſe ; © Tem, my will is, that all my grand- 
children that are living twelve months after my wife's deceaſe, 
«« ſhall have five ſhillings each of them, as a token of the love 


[1] And therefore it was not neceſſary to diſtinguiſh thoſe deviſed, by lccal deſcription. 


2 | cc that 
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Ree v. 
favo Ur 
nithed 
corre 
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te that I bear unto my generation [1].” The leſſors of the plain- 


tiff were the teſtator's heirs at law, being his grand- daughters by 


his eldeſt ſon William Cardale, and the queſtion being, whether 
Paul Cardale took an eſtate for life or in fee, the court held that 


he only took an eſtate for life; yet in that caſe likewiſe, there 
was the ſame ſort of introductory clauſe as here, and alſo a diſ-. 


inheriting legacy.—After ſtating the two foregoing caſes, Caldecot 


obſerved, that it appeared, that the teſtator knew the technical 
words neceſſary to create a fee, having uſed them in the firſt 


branch of the deviſe, and, therefore, he muſt be conſidered as 
having deſignedly omitted them in the other, nay, that the very 
circumitance of making two branches of the deviſe, ſhowed a 


deſign to give different een ; fince, if he had meant to give 


the ſame eſtate in all the premiſſes, one ſet of words would have 
anſwered the purpoſe.— He alſo cited the caſes of SWayne v. 


PFawkener & another, Executors of Middleton (a), and Beviſton 


v. Huſſey (20. | 
Bower, for the defendants, contended, that the intention was 


clearly to give the whole intereſt. The teſtator not only begins 


by expreſſing the purpoſe of diſpoſing of all his property, but 
uſes the double precaution of giving legacies both to his heir at 


law and her ſon. In the caſe of Cole v. Rawlinſon (c), words 


ſufficient to carry a fee-fimple in the firſt part of a deviſe, were 


connected with a ſubſequent part, ſoas to make that an eſtate in fee, 
which would otherwiſe only have been for life, by the opinion of 
Pow EI. L, Powys, and GouLD, Fuflices, againſt Lord HoLT. 
The words were, I give, ratify, and confirm all my eſtate, 
< right, title, and intereſt which I now have, and all the term 


and terms of years which I now have, or may have in my 


e power to diſpoſe of after my death, in whatever I hold by 
* leaſe from Sir fohn Freeman, and alſo the houſe called the Bell 


* Tavern, to John Billing flay.” The copulative word“ and,” ' 


in that caſe, was held ſufficient to carry the preceding words, 


all my eſtate, right, title, and intereſt, over to that | part of the 


deviſe. which reſpected the hguſe called the Bell Tavern. In 


[1] This ſtate of the will in the caſe of | 1045, where the court are mentioned to have 
Ree v. Belton, was taken by Mr. Caldecot (who | taken notice of the teſtator's having afiign- 
favoured me with it) from an office copy fur- ed a whimſical reaſon, vis. his love 10 
nithed him by his client. If that copy was | generation, for giving the legacies to his 
correc, there is a fingntar omitfion of the word | grandchildren. 

y' in the account of the caſe in 2 Blackſ?. | 


(a) Dom. Proc. Show. Parl. Ca. 207. (c B. R. H. 1 Ann. 1 Sali. 234. 214. 
Em, 339. Raum. 331. 
(% B. R. M. 6 F. M. Shinn. 385, 562. 
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1781. this preſent caſe there are, in like manner, words expreſſive of. 


— a fee: ſimple intereſt, in the firſt branch of the deviſe, and that 

3 branch is connected with the other by the ſame copulative *and.” 
again L . a] ; | | 

' $1yxyo- That material circumſtance was wanting in the caſe of Den 


18am. v. Gaſein. In ſhort, if the interpoſing words in the ſecond 


branch of the deviſe in queſtion, between the copulative and the 
_ deſcription of the premiſes thereby deviſed, vis. © I give and 
66 bequeath, Sc. were wanting, there could be no doubt. It 


would then be an expreſs deviſe in fee; and the unneceſſary uſe 
of thoſe words cannot have the effect of defeating the clear in- 


court, as ſtated by Mr. 7uftice BACK STONE, is rather in favour 


caſe, the effect of carrying a fee- ſimple. No ſerious argument 
can be drawn from any ſuppoſed knowledge this teſtator had of 
the technical operation of words, ſince, in the firſt branch of the 


© deviſe.” 
Lord MANnNSFIELD—I verily believe, that, in almoſt every caſe 
| where by law a general deviſe of lands is reduced to an eſtate for 
life, the intent of the teſtator is thwarted ; for ordinary people 
do not diſtinguiſh between real and perſonal property. The rule 
of law, however, is eſtabliſhed and certain, that expreſs words of 
limitation, or words tantamount, are neceſſary to paſs an eſtate of 
4 | | inheritance. '** All my eſtate” or © all my intereſt” will do: But 


5 Dog; Mite ee * all my lands lying in ſuch a place“ is not ſufficient. Such 


and only carry an eſtate for life. Nor are words tending to diſ- 
inherit the heir at law ſufficient to prevent his taking, unleſs 
the eſtate 1s given to ſome body elſe. I have no doubt but 
the teſtator's intention here was to diſinberit his heir at law, as 
well as in the caſe of Den v. Gaſkin; but the only circumſtance 
i of difference between that caſe and this, and which has been 
1 relied on as in favour of the defendants, if the teſtator had any 
meaning by it, (which I do not believe he had,) rather turns the 
other way, becauſe he uſes different words in deviſing two different 
= parts of his eſtate. I think we are bound by the ca of Den 


1 | — v. Gajſkin, and the other cited in that caſe by Mr. Fuſtice ASTON. 


a WIILIES, Juice, — In Cole v. Rarelinſon, (which, however, was 
decided againſt the opinion of Lord HorLT,) the whole deviſe 

was in one ſentence: It was all one deviſe. 

| BULLER, 


tent of the teſtator. As to Roe v. Bolton, the reaſoning of the 


of the preſent defendants, for they clearly thought that a legacy 
to an heir at law indicating an unequivocal intent to diſinherit 
him, would be ſufficient to give to words like thoſe in the preſent 


clauſe in queſtion, he uſes the expreflion © demiſe,” inſtead of 


a words are conſidered merely as deſcriptive of the local fituation, 
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Bur TIER, Juſtice, — It is impoſſible for us to makethis only 


one deviſe, when the teſtator has made it two. 


Judgment for the plaintiff. 


— 


CHANCELLOR againſt POOLE. 


\ CTION of covenant for rent in arrear. —The declaration 
ſtated, a demiſe, by indenture, under ſeal, from the plain- 
tiff, to one Burrougb, his executors, adminiſtrators and aſſigns, for 
21 years, containing the uſual covenant, by Barrough, for him- 
ſelf, his executors, adminiſtrators and aſſigns, for payment of the 
rent, and, alſo, a mutual covenant that the leaſe ſhould be deter- 
minable at the end of the firſt 7, or firſt 11 years, at the option 
of either party, giving fix months' notice to the other. 
claration then ſtated ; 
Burrough the plaintiff and, the defendant, he the ſaid Burrough, 
by and with the conſent of the plaintiff, teſtified by his executing 
the ſaid deed-poll, bargained, fold, gned, and ſet over to the 
defendant, his executors, adminiſtrators and aſſigns, as well the 
aforeſaid indenture of leaſe, and the meſſuage, &c. thereby de- 
miſed, as all the eſtate, right, title, intereſt, &c. of him the ſaid 
Burrough therein, to hold to the ſaid defendant, his executors, ad- 


miniſtrators and aſſigns, for all the unexpired reſidue of the 21 


years, in as large and ample a manner and form, to all intents 


and purpoſes, as he the ſaid Burrougb, his executors or admini- 


ſtrators, might, could, or of right ought to have held or enjoyed 
the ſame, had the ſaid deed - poll never been made, he the ſaid 
defendant, his executors, adminiſtrators or aſſigns, paying the rent, 
and performing the covenants, in the faid indenture of leaſe 


mentioned, and indemnifying him the ſaid Burrough, his execu- 


tors and adminiſtrators, againſt the fame; that it was, by the 
ſaid deed-poll, agreed between Ve plaintiff, the defendant, and 
Burrough, that the ſaid term of 21 years ſhould be and con- 
tinue an abſolute leaſe to the end of that term, and, therefore, 
they did releaſe each other from the covenant in the leaſe con- 
tained, For the ſooner determining the ſame ; that the defendant, 
afterwards, by virtue of the ſaid deed-poll, entered and became 
poſſeſſed, Sc.; that the plaintiff had always, fince the making 
the ſaid laſt-mentioned deed, performed every thing in the 110 
indenture of leaſe, and in the ſaid deed- poll, contained, on his 


Part 


The de- 
that, afterwards, by deed-poll, between 


Friday, 
29th June. 


The aſſignee 
of a term, 4 
clared aga nf 
as ſuch, 18 not 
liable for rent 
accruing at- 
ter he has aſ- 
ſigned over, 
though it be 
ſtated that the 
leſſor was a 
party execut- 
ing the affign- 
ment, and a- 
g-ced, there- 
by, that the 
term, which 
was deter- 
minable at his 
option, ſhould 
de abſolute. 
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paſt to be performed. Then an afignment of à breach of - cove- 
nant, by the defendant, by the non-payment of half a year's rent, 
which became due at Chriftmas, 1780.—Plea, that, before the 
rent ſo in arrear, or any part of it, became due and payable, viz. 
on the 3d of September, 1779. the defendant aſſigned the demiſed 
premiſes, and all his eſtate and intereſt therein, to one Bucho!!, 


his executors, adminiſtrators and aſſigns, to hold, from the 29th 
of September, 1779, for the remainder of the ſaid term, by vir- 


tue of which ſaid aſſignment, Bucholl, afterwards, and before any 
part of the rent aforeſaid became due and payable, vig. on the 


ſaid 29th day of September, 1779. entered and became poſſeſſed 


Sc. — General demurrer. 


The queſtion, on this record, was, . upon the ſtate of 
the caſe as ſet forth in the declaration, the defendant was to be 
conſidered as having become an immediate leſſee under the plain- 
tiff, by the operation of the deed-poll, or, at leaſt, as having 
thereby covenanted perſonally with the plaintiff, for the pay- 


ment of the rent; or whether he was only an aſſignee, with a 


mere derivative title from Burrough the firſt leſſee. If the de- 
fendant was a lefſee, or had covenanted perſonally with the 
plaintiff, he was liable for breaches of covenant happening after 


the aſſignment of his intereſt ; becauſe, though the privity of 


gate was gone, the privity of contract ſtill remained between 


him and the leſſor: If he was only an aſſignee, there never was 


any privity of contract between them, and therefore he ceaſed to 


be liable, as ſoon as his aſſignment to Bucholl put an end to their 


privity of eſtate. 
Wood, for the plaintiff, contended; that, from the circum- 
ſtances of the plaintiff's being a party to the deed-poll, and his 
agreeing, that the term ſhould continue ab/o/ute for the reſidue 
of the 21 years, the court ought to conſider this caſe as very dif- 
ferent from that of a common aſſignment. The deed-poll was, 


in truth, a new grant from the plaintiff; at leaſt, the clauſe in 


it, by which it is declared, that the defendant ſhall hold the pre- 
miſes in as ample a manner as Byurrough, „ he the defendant 
«© paying the rent,” ou ght to be conſtrued to be a covenant from 
the defendant, perſonally to the plaintiff, for the rent. And 
there is a good confideration, on the face of the deed-poll, for ſuch 
a covenant, namely, the enlargement of the intereſt in the term, 
by making it abſolute inſtead of defeaſible. Now, though an 


aſſignee, merely as ſuch, is not liable to the covenants longer 


than while he keeps the eſtate, yet he may make himſelf liable 


2 | | by 
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by a new covenant, with the leſſor inſerted for that purpoſe 
in the deed of aſſignment. No particular ſet of words is 
neceſſary to make a covenant. Any form of expreſſion amount- 
ing to an agreement, if under ſeal, is ſufficient. This has been 


repeatedly determined; Hill v. Carr (a), Brice v. Carre (6), 


Hollis v. Carr (c) [1]. a 
Mingay, for the defendant, inſiſted, that this was a mere e aſſign- 


ment. The clauſe relied upon on the part of the plaintiff, if it 
amounts to a covenant, is only a covenant with Burrough, Who 


is ſtated on the record as the party granting to the defendant ? 
Not the plaintiff, but Burrough.—** He the ſaid Burrough bar- 
gained, ſold, aſſigned, &c."'—If there had been any intention 


of a covenant between the plaintiff and the defendant, there 
could have been no occafion for ſtipulating that the defendant 


ſhould indemnity Burrough againſt the payment of rent. Mingay 


then ſtated that there was, in the original leaſe, a clauſe reſtrain- 


ing the leſſee from aſſigning without the conſent of the plain- 


tiff, though it had not been mentioned on the record; that it 


was on account of that clauſe, that it had been thought proper to 
make the plaintiff a party to the deed- poll; and, if the court 
ſhould think hat a material part of the caſe, he would move for 
leave to amend the plea, by inſerting it. 

Lord MANSFIELD—I think hat would make no difference. 
The queſtion is, whether the plaintiff is a contracting, or merely 
an aſſenting, party, in the deed-poll. 

ASHHURST, Fuftice, — The plaintiff ſeems to me to have de- 


cided againſt himſelf, for he has ſtated this as an aſſignment. If 


he had meant to avail himſelf of it, as a contract between the 
defendant and himſelf, he ſhould have ſtated it according to the 


legal operation [2], and as a demiſe from the Sn to the 
defendant. 


BULLER, Fuſtice.— It ſtrikes me, that, if the plsiotiff had 


conſidered thę deed- poll as a new leaſe, and the defendant as his 
immediate leſſee, he had no occaſion to ſtate the firſt leaſe in his 
declaration. He ſeems to have concluded himſelf. 1 

Lord MaxsTIELTD There is a covenant by the defendant 
for paving the rent, in the deed-poll; but it is with the leſſee. 


Judgment for the defendant. 


[1] This. zs the ſame caſe with Hill v Carr, 


plaintiff is miſtaken in Caſes in Chancery, 
ny in an earlier ſtage. The name of the 


{ 2] Supra p. 642. 
a) In Canc. M. 28 Car. 2. 1 Ca.inChanc. | (6) B. R. M. 13 Car. 2. 1 Lev. 47. 
(c) In Canc. H. 28 Car. 2. 2 Mod, $6, 
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Saturday, 
zoth June. 


An eſtate be- 
ing deviſed to 
truſtees, to 
be ſold to pay 
debts, and to 
divide the ſur- 
plus, if any, 
between A. B. 
und C. A. has 
an equitable 
intereſt in the 
eſtate, and by 
reſiding upon 
it forty days, 
gains a ſet- 
tlement.— A 
dewiſe is not a 
purchaſewith- 
12 9 Geo. 1. 
cap. 7, 
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4 


The King againj} the IxHABITANTS of WiveLinguay, 


Y an order of two Juſtices, Mary Bittany, widow, and 
Mary her daughter, were removed from the pariſh of Had. 
denham in the ifle of Ely, to the pariſh of Mivelingbam in the 
county of Cambridge; and, upon an appeal, the court of Quar- 
ter Zeſſions confirmed the order, Mating the following caſe : | 


Robert Bittany, the late huſband of Mary Bittany one of the 


paupers, came, with the ſaid Mary, and Mary their daughter, 
from the pariſh of Vi velingbam to the hamlet of Aldreth in the 
pariſh of Haddenham, with a certificate from the pariſh of 
Wivelingham, dated the 12th of December, 1750, Which ac- 
knowledged him and Mary his wife, and alſo Fames and Wil. 
iam their children, to be inhabitants legally ſettled in Wiveling- 
ham. Robert Bittany continued at Aldreth between five and 
ſix years, when he returned to Wivelingham, where he re- 
mained between twelve and thirteen years. He then went 
and reſided at Aldreth upon an eſtate he acquired in the fol- 
lowing manner. 
fee of a copyhold meſſuage or tenement in Alareth holden of 
the manor of Haddenham, duly ſurrendered the ſame to 


the uſe of her will, and being alſo ſeiſed of a freehold dove- 


houſe and piece of land in Aldreth, by her laſt will, bearing 
date the 13th of April, 1768, deviſed in the words follow- 
ing ;—*< I give and deviſe all that my copyhold meſſuage or tene- 
„ ment wherein I now dwell, with the appurtenants thereto 


belonging, alſo my freehold dove-houſe, and the piece of land 


e which the ſame now ſtands on, unto T. S. and R. W. and to 


« their heirs, in truſt, to be ſold as ſoon as conveniently can be 
« after my deceaſe, for the beſt price or ſum that can be got for 
« the ſame, and the money ariſing from the ſale thereof, (over 
„and above the charge and expences of ſelling the ſame, ) to be 
* equdlly divided between Robert Bittany and the three daugh- 
ters of William Butany deceaſed, ſhare and ſhare alike.— 
William Bittany, in the will mentioned, was the elder bro- 
ther, and Robert Bittany a younger brother, and they were the 
nephews of the teſtatrix. Upon her death, which happened 
about 12 years ago, Robert Bittany took poſſeſſion of the copy- 


hold meſſuage. By indentures of leaſe and releaſe, of the 24th 
2 25 5 | and 


One Elizabeth Bittany being ſeiſed in 
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and 2 5th of May, 1768, the releaſe being made between T. §. 
and R. W. the two deviſees, of the firſt part, Jane Bittany 


ſpinſter, John Aungier and Mary his wife, late Mary Bittany, 


ſpinſter, and Elizabeth Bittany, ſpinſter, of the ſecond part, 


and Robert Bittany of the third part reciting the will of Eliza- 


beth Bittany, and that the ſaid Zane Bittany, Fohn Aungier and 
Mary his wife, Elizabeth Bittany, ſpinſter, and Robert Bittany, 
had agreed, with the conſent and approbation of T. S. and 


R. W. that the ſaid Jane Bittany, John Aungier and Mary his 


wife, and Elizabeth Bittany, ſhould take, (and accordingly they 
did take,) the ready money of the ſaid Elizabeth Butany, the 
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teſtatrix, amounting to 601. (after all her juſt debts and funeral 


expences were fatisfied,) for their ſhares, and that Robert Bittany 
ſhould take the ſaid dove-houſe and piece of ground for his ſhare 
It was witneſſed, that, in conſideration of the ſaid agreement, 
T. §. and R. V. did, thereby, grant, bargain, ſell, and convey, 
unto the ſaid Robert Bittany, the ſaid freehold piece of ground, 

with the dove-houſe thereon erected, to hold to him, his heirs and 
aſſigns for ever. In the ſaid releaſe, there was a covenant from 
T. C. and R. V. for quiet enjoyment, and to make further aſ- 
ſurances, and a covenant from Fane Bittany, Fobn Aungier 
and Mary his wife, and Elizabeth Bittany, to Robert Bittany, 
his heirs and aſſigns, that, for the further performance of the 
aid agreement, and for quieting him in the poſſeſſion not only 
of the ſaid freehold piece of ground, dove-houſe and premiſes, 
but alſo of the copyhold meſſuage and premiſes with the ap- 
purtenants, and for extinguiſhing any claim they, or any of them, 
might challenge or demand, of, in, or to, the ſame, as heireſſes 
at law of the ſaid Elizabeth Bittany, or otherwiſe howſoever, 
they did thereby remiſe, releaſe, and for ever quit-claim, unto 
the ſaid Robert Bittany, all manner of right, title, traſt, proper- 
ty, claim, and demand whatſoever, of, in, to, or out of, the ſaid 
freehold preiniſes, and allo of, in, to, or out of, all and ſingular the 
ſaid copyhold premiſes; and, thereby, ſeverally promiſed to do any 
further act or deed, for continuing the ſaid copyhold meſſuage and 
premiſes to the ſaid Robert Bittany. No farther conveyance of 


the copy hold premiſes was made by the other parties in the ſaid 


indentures named, to Robert Bittany; but at a court holden for 
the manor of Haddenham, on the 17th of April, 1770, Robert 
Brittany was admitted in fee to the ſaid meſſuage or tenement, 
with the appurtenants, as couſin and heir at law [1] of Elisabeth 


[1] He was couſin, but not heir at law, j elder brother. 
tne grand nieces being the children of an 


Bittany, 


: : S 
* — : 2 . Ss r. RA QC Ce n 
= — —— 5 - TS ene UT" ane or . 
27 7. — — — E; 4 — 2 — —— 
2 QQ—H— d—_ . - _ — 3 2 Ni e M62 * Fw 
f n PRE g | „ 1 
FE CR — 
— = CE OSS r q 
S * n 
— ——— 


EEE. 
— 
—— 
— —__— — — 
2 8 a>, 


Tons — = > 


740 


The King 
againſt 

WI1vVELING- 
walks. 


CASES IN TRINITY TERM 
Bittany,—He reſided in the ſaid meſſuage, and continued in the 
uninterrupted poſſeſſion and quiet enjoyment of the ſaid freehold 
and copyhold eſtates, to the time of his death, being about 11 
or 12 years, and was, during that time, aſſeſſed, and paid to the 
land-tax; but the ſaid premiſes were not, at any time, of the 
value of 30 J. and they are at this time agreed to be ſold for 1 /. 

Howorth ſhowed cauſe againſt quaſhing the orders. The queſ. 
tion, he ſaid, was, whether the reſidence of Robert Bittany, the 


pauper's huſband, at Aldreth, was ſuch a reſidence upon his own n 


property, as would diſcharge the certificate, and pain a ſettle- 


ment. He admitted, that reſidence on an eſtate in which a man 


has only an equitable intereſt is ſufficient, but he contended, 
that Robert Bittany had taken no intereſt of any ſort in the lands 
by the will, neither legal nor equitable. He had only a right to 
call upon the truſtees to ſell the eſtate, and diſtribute the money 
ariſing from the ſale. As to what intereſt he took by the con- 
veyance from the truſtees and the other legatees, that was a pur- 
chaſe within the meaning of the ſtatute of 9 Geo. 1. cap. 7. and 


the whole being under the value of 3o /. he could not, thereby, 


have diſcharged the certificate, or have gained a ſettlement. 
A. Pemberton, on the other fide, contended, that Robert Bit- 
Zany had clearly an equitable title under the will ; that all the 
cettui que truſts had agreed that the truſtees ſhould not ſell; 
and that it is clearly ſettled, that a reſidence on one's own ITY 
coming either by deſcent or deviſe, whether the legal intereſt 
is coupled with the equitable or not, and whatever the value is, 
will gain a ſettlement, and diſcharge a certificate [1]. If the 
certificate was diſcharged in this caſe, Hat was ſufficient, for then 
a ſettlement was gained by the aſſeſſment and payment of the 


land- tax. 


Lord MaNsFIELD mentioned the caſe of Roper v. Radclyffe 
(a), to ſhew, that a deviſe of the ſurplus arifing from the ſale of 
lands after payment of debts and legacies, has an equitable in- 
tereſt in the lands themſelves, it being in his option to My the 
debts and legacies, and keep the land. 

WILIESs, Juſtice, ſaid the ſame queſtion, as in n this caſe, had 
occurred in Rex v. Natland (b), which was referred to GouLD, 


Fuſtice, when upon the circuit, who decided, that a ſettlement 


fr] Vide Pow v Marauocd, H. 29 Geo. 2. 


Ingleton. E. 6 Geo. 3. Ib. No. 179. 
Burr. Settl. Ca. No. 124. and Rex v | | 


(a) Der. Proc. 1713. 9 Med. 167, 181 . | (5) M, 15 Geo. 3» Burr. Sel, Ca. No. 
Bac. Abr. Tit. Papiſis, vol. 3. p. 795. | 247. 2 
a was 
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was gained; and that his opinion had been afterwards recog- 
nized by the court. 


Both the orders quaſhed. 


GooDRIGHT, Leſſee of As TON, againſt WRLLS 
and others. 


\ HIS ejectment was tried before Lord MAN SFIEI D, in 


dict found for the plaintiff, ſubject to the opinion of the court, on 
a caſe, which, (as far as is material to be ſtated,) was as follows: 
James Selly, Serjeant at law, agreed for the purchaſe of the 
eſtate in queſtion, and paid for it, but died before any conveyance 
was made of it to him, having by his will deviſed “ All the 
« reſt of my real and perſonal eſtate whatſoever, and whereſo- 
« ever to my ſaid wife, in truſt, that ſhe do thereout edu- 
% cate and maintain my ſaid ſon, until he ſhall attain the 
age of 21 years, and until he ſhall have ſufficiently ſettled and 
ſecured to, and upon, my ſaid wife, what is to be ſettled 
upon, and given to, her as aforeſaid, and, afterwards, in truſt, 
to convey and diſpoſe of all the then reſt of my real and 
perſonal eſtate, and the produce thereof, to my ſaid ſon, 
„ his heirs, executors and aſſigns ; but, in caſe my ſaid fon 
e ſhall die without iſſue before he ſhall attain his ſaid age of 21 
« years, then in truſt, &c,”—After the teſtator's death, a con- 
veyance, by leaſe and releaſe, of the eſtate in queſtion, was made 
to Mrs. Selby the widow, who died before the ſon attained his age 
of 21 years, which he afterwards did attain, and died in 1772, 
having been always in poſſeſſion of the eſtate after the death of 


cc 
cc 
«c 
cc 


te 


La) 


viſe was void by the ſtatute of mortmain (4). The leſſor of the 
plaintiff was his heir at law oz the part of the mother, and the 
defendants his heirs at law oz the part of the father's mother. 
The caſe was argued on Friday, the 2gth of June, by Wilſn 
for the plaintiff, and Batt for the defendants. 
WMilſon — The queſtion depends on the manner in which the 
fon took; whether by deſcent from the father, or from the 
mother, He cannot have taken the /egal eſtate by defcent from 


(a) 9 Geo. 2. cap. 36. 


Middleſex, at the Sittings after laſt Eafter Term, and a ver- 


his mother, and having deviſed it to charitable uſes, which de- 


the father, becauſe be was never ſeiſed. Suppoſe the father had 


9 C deviſed 
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Satur day, 
zoth June. 


If the legal 
intereſt in 
land deſcend 
in fee ſim- 
ple ex parte 
materna, and 
the equita- 


ble intereſt in 


fee ſimple en 
parte patierna 
or vice ver- 
/a, the equi- 
table eftate 
ſhall merge 


in the legal, 


and both fol - 


low the line 
through 
which the 
legal eſtate 


deſcended. 
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deviſed the equitable eftate to a ſtranger, and-the legal convey- 
ance had afterwards been made, (as now,) to the widow in fee, and 


ſhe had died, the rettui que truſt muſt have called on the heirs of the 
mother, not thoſe of the father, for a conveyance of the legal eſtate, 


Then, if the equitable eſtate deſcended from the father to the fon, 
(which, however, I do not admit, becauſe of the deviſe to the 
mother,) both the legal and equitable intereſt met in him, and, 


after his death, the legal eſtate certainly deſcended on the leſſot 
of the plaintiff, as his heir ex parte maternd. But, it will be 
{aid that he is only a truſtee for the heirs ex parte paternd ; that 
the two eſtates ſeparated on the death of the ſon, and took dif- 
ferent courſes, the beneficial intereſt deſcending in the paternal 
line. I believe ſuch a doQrine is not countenanced by any au- 
thority. There is no caſe where the legal eſtate and equitable 


intereſt, after they have both veſted in Pb ſimple in the ſame per- 


ſon, have been held to ſeparate again, unleſs ſuch perſon has done 
ſome politive act to ſever them. Mr. Selby, the ſon, did no ad 
which could have that effect. If there were a doubt on this ſub- 


ject, and it could be ſuppoſed that the leſſor of the plaintiff ought 
to be conſidered as a truſtee, the queſtion is proper for another 


judicature. But how can any truſt be raiſed in this caſe? There 
is no conſcience to turn the ſcale; no intention, on the part, 
either of Serjeant Se/by, or his ſon, in favour of one ſet of heirs, 
in preference to another. The Jather only meant to give the 
whole intereſt in the eſtate to the ſon, and did not think about 
the courſe of deſcent from him; and the ſon's intention was, 
that neither ſet of heirs ſhould have it, but a charity. The 
only queſtion then is, (ſuppoſing the equitable eſtate to have 
come by deſcent from the father to the ſon ,) whether equity ſhall 


follow the law, or draw the law after it. When the court of 
Chancery had a juriſdiction over uſes, the Chancellor uſed to en- 


quire how the legal eftate would go in a court of law, and direQ- 


ed the ule to go in the ſame courſe. Here, the lega! eſtate goes 
ex parte maternd, and, therefore, the equitable intereſt ſhall do ſo 


likewiſe. But, did the equitable eſtate deſcend from the father 
to the ſon? If the will had ſtopped ſhort at the deviſe to the 
mother, there would have been no doubt that it did not. But, 
as it now ſtands, the whole was deviſed to her in words, and it 


was neceſſary that ſhe ſhould have the fee-ſimple, to enable her | 
to perform the truſts. If the ſon had lived till 21, and the 


mother, on his making the ſettlement upon her required. by the 


will, had conveyed t& 858 he would have taken both the legal 
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and equitable intereſt, by purchaſe from her, and, as he did not, 179 lp 
and no fuch conveyance was made, he took both from her by de- 

ſcent. J have found no decifion on this ſubject in the books, but n N 
I have been informed of a caſe, (vis. Doe, Leſſee of Balch, v. Putt W, 


| WELLS, 
& others,) which was determined in the court of Common Pleas, in 
Trinity Term, 8 Geo. 3. the circumſtances of which were theſe ; — 


» 


It was an ejectment tried before HR] TT, Fu/tice, at the Aſſizes 
for Somerſetfhire, and a ſpecial verdict found, which ſtated; that 
Mary Mortimer, being ſeiſed in fee of an eſtate of which the 

premiſes in queſtion were an undivided moiety, on her marriage, 
conveyed to truſtees and their heirs, to the uſe of them and 
their heirs, upon truſt, to permit her to receive the rents 
and profits to her ſeparate uſe during life, and to grant and 
convey the eſtate, or any part thereof, to the uſe of ſuch per- 
ſon or perſons in fee, or otherwiſe, as ſhe, whether married, or 
ſole, by deed or will, ſhould appoint, and, for want of ſuch 
appointment, to the uſe of the huſband for life, remainder 
to her firſt and other ſons in tail, remainder to her daughters in 
tail, as tenants in common, remainder to her right heirs; that 
the marriage took effect, and ſhe died, leaving her huſband and 
an only daughter an infant; that the huſband afterwards died, 
and then the daughter died, being ſtill under age and without iſſue; 
that the leſſor of the plaintiff, and one Newton, were the heirs 
at law of the daughter ex parte maternd, (being the ſons of two 
deceaſed ſiſters of the mother,) and that, on the daughter's death, 
they entered on the eſtate; that the leſſor of the plaintiff, and 
the ſurviving truſtee, by leaſe and releaſe, —reciting as above, and 
that Neroton had, for a certain ſum, agreed to purchaſe the leſſor 
of the plaintiff's moiety, —had, in coniideration of the ſtipulated 
price, conveyed that moicty to Newton in fee; that, on the ſame 
day, by leaſe and releaſe, alſo reciting as above, the truſtee had 
conveyed the other moicty in fee to Newton; that Newton died 
ſciſed of all the eſtate, leaving the leſſor of the plaintiff his heir at 
law ex parte materns, and the defendants his heirs at law ex 
parte paterna, The queſtion on the ſpecial verdict was, whe- 
ther the moiety conveyed by the ſurviving truſtee alone to Net- 
ton, (for which moiety only the action was brought,) belonged 
to the leſſor of the plaintiff, or to the defendants [1]. The court 


[1] I have compared the above ſtate of the | the Rolls would not decide the queſtion, but 
facts in this caſe with an ofice copy of the | made an order retaining the bull for a twelve- 
record of the ſpecial verdict. Balch had | month, with liberty to the plaintiff **t9 aſſert 
fr gone into Chancery, and the facts were | < his right by an eje&ment”, in conſequence 
lated in his bill, and admitted by the de- | of which the action was brought. Fide ſu- 
tendants in their anſwer, but the Maſter of pra, p. 330. Note “. 
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unanimouſly decided in favour of the latter, though it was con- 
tended that the legal eſtate ſhould follow the old uſe, which had 


come to Newton by deſcent ex parte maternd.— This caſe ſeems 


to be directly in point, for Newton took nothing by purchaſe from 
the truſtee but the mere legal eſtate, yet it was determined that 
the whole ſhould deſcend from him in the paternal line, as in 


other caſes of purchaſe. 


Batt—Surely it cannot be doubted but the equitable eſtate 
deſcended from the father to the ſon, notwithſtanding the inter- 
poſition of the eſtate deviſed to the wife, becauſe, on the mother's 
death and his coming of age, being both deviſee and heir at law, 
he was in of his better title. The intent of the creator of the 
truſt was, that the ſon ſhould take an eſtate to himſelf and his 
general heirs ; hat was a truſt proper to be carried into execu- 
tion; and, although courts of law have no dire& juriſdiction for 
the execution of truſts, they take notice of them to a certain de- 


gree, and will not ſuffer mere truſtees to defeat their cettui que 


truſts, or recover againſt them in ejectment. Uſes and truſts 
were originally the ſame. Both reſted on a confidence in the terre- 
tenant, and it is ſuppoſed, by many reſpectable authorities, that 
it is only from the great liberality which has prevailed in the 
courts of equity, for the laſt century, that any diſtinction has 
been made between them.—(Lord MANnsF1ELD, © It was not 
e the liberality of the courts of equity, it was the abſurd nar- 
% rownels of courts of law, reſting on literal diſtinctions, which 
t in a manner repealed the ſtatute of uſes (a), and drove cettui 


« que truſts into equity.) Before the ſtatute of uſes, the uſe 


was conſidered, in moſt reſpects, as the complete ownerſhip of the 


land. The eſtate of the feoffee was ſubſervient to that of the 


cettui que uſe, and the former could do nothing to defeat the 
intereſt of the latter, unleſs by alienation for a valuable conſidera- 
tion without notice. The ſtatute compleated the ſubſerviency, 
by conſolidating the legal eſtate with the uſe. By analogy to 
uſes thus conſidered, truſt eſtates have been held to be the ſolid 


and ſubſtantial ownerſhip of the land, and truſtees the mere in- 


To apply this doctrine: A truſt was, 


ſtruments of conveyance. 


here, created by Serjeant Se/by, the owner of the eſtate, in his 


widow, for the benefit of his fon, which ſhe did not live to exe- 
cute. If the had lived, the fon, or his heir ex parte paternd, it 


he himſelf had died firſt, might have compelled her, or her heir, 


(a) 27 Hen. 8. cap. 10. 
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(the preſent leſſor of the plaintiff,) to execute it, and, before it 


had been executed, neither ſhe, nor her heir, could have ſet u 


the legal eſtate in an ejectment. 


If ſhe had conveyed to the ſon, 


the whole intereſt would, then, undoubtedly have deſcended to the 
paternal heirs; and ſhall the omiſſion and nan-feſance by her, as 
a truſtee, of an act, which, had ſhe lived, it was her duty to per- 
form, work ſo very material an injury to them? Lex nemmi facit 
mjuriam. Why ſhould a deſcent from a truſtee produce an injury, 
by operation of law, which the truſtee could not have produced 
by a conveyance in her life-time ? This is contrary to the na- 
ture of deſcents, and the principle of remitters already alluded to, 
by which, if a party has two titles, the law conſiders him as 


taking by the beſt. 


[t 1s faid there was no truſt, after the two 


eſtates united in the fon, and that they cannot afterwards ſeparate, 
and deſcend in different lines, unleſs ſome act is done to ſever 
them. But no caſe has been cited to prove that poſition ; the 


paternal heirs are the more worthy in the eye of the law; the 


father meant the eſtate to go to them, as being the general heirs; 


therefore the leſſor of the plaintiff ought to be conſidered as tak- 
ing ſubject to a truſt for them. 


I have not been able to find 


any account of the reaſons of the court of Commzyn Pleas, in givin g 
judgment in the caſe of Doe v. Putt, and it is not ealy to con- 
jecture upon what ground they went. According to a note 
which I have ſeen of the arguments of Davy, and Glynn, Ser- 
jeants, the reaſoning of the former on behalf of the defendants 


was very far from being ſatisfactory [2]; 


[2] I haveſeen the note to which Mr. Batt 


referred, and it appears, by it, that Day, 


Serjeant, contended, that the conveyance 
of the legal eſtate by leaſe and releaſe from 


the truſtee, coupled with the original con- 


veyance to the truſtees, operated in the fame 
manner as a feofiment by a tenant cx parte 
maternd to the uſe of his maternal heirs, 


and a reinſeoffment of him by the feoffee, 
which, even though expreſſed to be to the | 


ute of thoſe heirs, ſhall, of neceſſity, enure to 
to thoſe ex parte paternd. He allo inſiſted, 
tat there was 2 manifeſt intention in New- 
ten to alter the courſe of deſcent of his own 


morety;z the one, parchaſed by him from 


Balch, clearly deſcended in the paternal 
Une; he could not mean that Balch ſhould 
inherit the other, but muſt have deſigned 
that both ſhould go in the ſame courſe; 
nor could any other motive be aſſigned 
for his taking the convevance from the 
truſtee. At any rate, he ſaid, the leſſor of 
Lie PlaintiF had no legal ntereſt, and, there- 


fore, he muſt enforce his right, if he had any, 


in equity. (This laſt argument ſounds a lit- 
tle oddly in a cafe which, though there were 
no controverted facts, had been ſent out of a 
court ofequity to be decided at lav.) G Hun, 
Serjeant, on the contrary, contended, that the 
conveyance by the truſtee enured to the eld 
ute, and operated as a feoirment by a tenant ex 
parte maternd, which would enure to the uit 
of the maternal heirg, witneuft any declaration 


to that purpoſe. He admitted the aw, 8 


to a reinfeofiment, to be {ated as by Davy, 
but ſaid that cafe was peculiar, — The autho- 
rities cited on both ſides were Bacon on Ujes. 


I Ini. 13. a. Martin v. Tregcnwell, 2 Str, 


11285 and 1 Will, 2. 66. 2 Lill. Reg. 11. 
Nelſon's At r. Title Deſcent. 11 Edwards v. the 
Connh of Warwick, 2 P. Nell. 171. Chad: 


le g's Caſe, 1 Co. 120. Price v. Lang fer, 


1 Show, 92. Salk. 337. and Carth. 140. — 


The ca Ps had been argued 1 in the precedinsg 


term, (E. 8 Geo. 3.,) by Jephſen and Leirh, 
Serjeants. 


9 D gs 


Indeed the caſe ſeems. 
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right; neither compleat nor inchoate : Neither jus in re, nor ad | 
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to me not to be diſtinguiſhable from the common one of a legal 
eſtate called in to compleat a title. When a mortgage is ſatis- 
fied, but no reconveyance takes place till after the death of the 
mortgagor, and then his heir calls in the legal eſtate, can it be 


faid that the conveyance to him alters- the courſe of deſcent ? 
Upon the whole, there being, in this caſe, a lawful truſt created 
for the paternal heirs, by one who had a complete dominion over 
the eſtate, the truſtee is bound not to defeat it, and the court will 


not permit him to avail himſelf of his legal title againſt it, or 


to turn the cettui gue truſt round for relief to a court of equity. 
Wilſon, in reply. It is true I have not cited any authority to 


prove, that, when the legal and equitable eſtates unite, ſome act 


muſt be done to ſever them; but it follows from the nature of the 


thing. The terretenant has the eſtate, in confidence that he will 


ſuffer the cettui gue uſe to enjoy the profits; but, if he is cettui que 


uſe himſelf, ſuch confidence ceaſes, and the uſe, or truſt, merges, 


There will be no injury done in this caſe. An injury is where a 
perſon is deprived of a right; and, here, the paternal heir had no 


rem. I admit, that, if a conveyance had been compelled, the 


eſtate would have gone to the paternal heirs, becauſe, then, the 


| ſon would have been a purchaſor, in which caſe, by a known 


rule of law, the deſcent is always in the paternal line.—(WiLLzs, 


Juſtice, I ſhould wiſh to have it argued, whether the leſſor of 
< the plaintiff did not take the legal eſtate charged with the 
« truſt, which was for the paternal heirs, they being underſtood 
„ by the word * heirs,” Is there any caſe to ſhew that the truſt is 


« extinguiſhed? It ſeems to me, that it would be very unjuſt.“)/ 


I own I can ſee no injuſtice, becauſe it appears that Mr. Selby, 
the ſon, did not mean that either claſs of heirs ſhould have the 
eſtate, While an anceſtor, tenant in fee-fimple, lives, the heir 


has no intereſt, The word ** herrs” in a conveyance, only means 


to deſcribe the extent of the intereſt, and to carry the complete 
ownerſhip. Now, if cettui gue truſt of all has alſo the legal 
eſtate, there is nothing left to be the ſubject of a truſt. 


The court took till this day to conlider, when they delivered 


their opinions to the following effect. 


Lord MANSFIELD (after ſtating the caſe)—Serjeant Selby, af- 


ter his purchaſe, was owner of the equitable eſtate, and had a 
right to go into Chancery to compel a conveyance. After his 
death, the vendor conveyed to the widow, which conveyance, on 


the condition of the ſon's living tall 21, and making a cer- 
2 tain 
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tain proviſion for her, was to be abſolutely in truſt for him. He 
out-lived his mother, and, on her death, the truſt eſtate was com- 


pletely veſted in him, (the ſubſequent limitations in the will be- 
ingoncontingencies which neverhappened,) and the legal eſtate de- 
ſcended to him from her. The queſtion is, to whom the whole eſtate 
_ deſcended on the death of the ſon ; for it did d-/cerd, the deviſe 
to charitable uſes being void.. If it deſcended from the mother, 
the leſſor of the plaintiff takes as heir at law. But, it was con- 
tended, that, though he 1s heir, there is a truſt for the paternal 


heirs, and it was ſaid to be ſettled, that the court will not ſuffer 


a truſtee to recover in ejectment, againſt the cettui que truſt. 
When this was mentioned on the trial, I faid, as I did the other 
day in the caſe of Doe v. Pott (a), that this rule is ſubject to the 
qualification of its being c/early the caſe only of a mere truſt, for 


then, by taking notice of it, the court prevents delay and expence; 


but it will not decide when there is a doubt, but leave the queſ- 
tion to a juriſdiction which regularly takes cognizance of mat- 
ters of truſt. The counſel ſaid, there might, perhaps, be caſes on 
the ſubject, and the parties wiſhed to have the opinion of the 


court. Now, who is to be conſidered as heir at law on this 
ejectment? It would be ſufficient, for the judgment which I ſhall 


deliver, to ſay that it 18 not a clear caſe, that the leſſor of the plain- 
tiff is a mere truſtee, for, that point being doubtful, he is entitled 
to recover at law, as he certainly has the legal right. But I will 
go farther, and throw out ſome obſervations, to ſhew, that it is 
not only doubtful, but that the inclination of my opinion is, 
that you cannot ſupport ſuch a truſt. A caſe ſo circumſtanced, 
in every particular, probably never exiſted before, and, perhaps, 

never may happen again. But caſes mult often have happened on 
which the general queſtion would ariſe; 12. whether, when 
cettui que truſt takes in the legal eſtate, poſſeſſes under it, and 
dies, the legal and equitable eſtates thall open on his death, and 
be ſevered for the different heirs. Conſider it, irt upon autho- 
rity, and ſecondly, on principle. 1. No caſe has ever exiſted 
where it has been ſo held ; none where the heir at law of one de- 
nomination, has, on the death of the anceſtor, been conſidered as 
a truſtee for the heir at law of another denomination, who would 
have taken the equitable eſtate, if that and the legal eſtate had 
not united, 2. On principle, it ſeems to me impoſſible ; for the 
moment both meet in the ſame perſon, there is an end of the 
truſt, He has the legal intereſt, and all the profits, by his beſt 
title. A man cannot be a truſtee for himſelf. Why ſhould the 


(a) Supra, p. 695: 
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eſtates open upon his death? What equity has one ſet of heirs, 


more than the other? He may diſpoſe of the whole as he pleaſes, 
and; if he does not, there is no room for Chancery to interpoſe, 
and the rule of law muſt prevail, The caſe in the Common 
Pleas, is an authority, if it went on this ground, and 1 am told it 
did. There, the cettui gue truſt taking the legal eſtate as a pur- 


chaſor, the deſcent was altered. Qyacungue vid data, there- 
fore, the leſſor of the plaintiff is entitled. If the queſtion is 
doubtful, then, in this court, the legal right muſt prevail; and, if 


the weight of opinion and argument is that the legal eſtate muſt 
draw the truſt after it; the caſe 1 is ſtill ſtronger againſt the de- 
fendants. 

WILL ES, Juſtice, * enkirely agree with my Lord as to the legal 
eſtate, but my doubt is what is become of the equitable uſe. 


Let us fee how the facts ſtand. The money was paid by the fa- 


ther, but he died before any conveyance, deviſing as ſtated in 
the caſe. Now, what was the ancient uſe? It was to the heirs 
ex parte paternd. I do not agree that there is no difference 
as to the different heirs. When the queſtion is between thoſe 
of the paternal and thoſe of the maternal line, the law always 


gives the preference to the former. After the father's death a 


conveyance was made to the widow and her heirs, in truſt. So, the 
eſtate in her was not abſolute, but charged with the truſt. Sup- 
pole the ſon, in his life-time, had called in the legal eſtate, and 


become a purchaſor, there is not a doubt, but, in that caſe, the 


paternal heirs would have ſucceeded. There having been no 


ſuch conveyance to him, the legal eſtate deſcended to him from 
the mother. Burt I think he took it clothed with the truſt, and 
ſubject to the ancient uſe. ] do not ſay he was a truſtee for him- 


ſelf, but this ancient uſe remained uncontrouled, and revived, as 
between the different heirs, on his death, no act having been 
done to alter it. If, therefore, the queſtion were to come be- 
fore me in another court, I ſhould decree a truſt in the leſſor of 


the plaintiff. But he certainly is entitled to the legal eſtate, and 


that is enough here. 

ASHHURST, Juice, — We all agree, that, if there is a 8 as to 
the truſt, the leſflor of the plaintiff is entitled to the eſtate in this 
court, and, therefore, it is not neceſſary to give any opinion on the 


other point. But, as it has been moved, I will mention that I am 


inclined to be of opinion, that the truſt, as well as the legal eſtate, 
{hall go to the heirs ex parte maternd, To ſupport the contrary 


polition, it muſt be 12id, that the ſon took as truſtee for him- 


ſelf and his paternal heirs, for 1 do not ſee how the eſtate 
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{hall open for the heirs, if he was not himſelf a truſtee, I ne- 1991. 
ver knew any caſe where the court held, when an eſtate came by Ot 
| deſcent, that the heir was a truſtee although the anceſtor was aner 
not. The caſe in the Common Pleas goes a great way to deter- * wht | 
mine this queſtion ; for it ſhews, that, where the truſt and legal 

eſtates join, they ſhall both go according to the legal eſtate. 

BULLER, Fuftice, —I am entirely of the ſame opinion with my 

Lord, and my brother AsHHURST, on both points. On the firſt, 

we are all agreed. As to the ſecond, it is obſervable that no 

caſe has been cited, nor do I believe any ever exiſted, where, in a 

court of equity, an heir of one ſort has been determined to hold as 

truſtee for an heir of the other fort. In a court of law, try the 

queſtion by the principle ſtated by Mr. Batt, viz. that, where 

two titles unite, the party ſhall be in of the beſt. What is the 

better title here ? The clear fee-fimple eſtate which deſcended 

from the mother. I think there is a miſtake in taking the heirs 

on either fide into conſideration. They had no intereſt during 

the life of the anceſtor ; the whole was in him. The only per- 

ſon to be conſidered is the anceſtor, who was ſeiſed in fee both 

of the legal and equitable eſtate. A caſe has been put, which 

does not in my opinion vary the queſtion, v/z. the caſe of the 

ſon's having called for a conveyance. However, as the mother 
died before he came of age, and ſhe was not directed to convey 

till then, that caſe does not apply. We are to take the facts as 
they ſtand. To be ſure, if he had taken the legal eſtate by pur- 
chaſe, the paternal heirs would have been entitled, but, as he took 

it by deſcent from his mother, (and the caſe would have been the 

ſame if we ſuppoſe her to have lived beyond his age of 21, and 

that he never called for a conveyance,) I think the truſt was 

merged and gone. 


The Poftea to be delivered to the plaintiff. 


Crx and another againſt Morvneux and another, _ 
| | | | ondav, 
| | | | | | | 24 July. 
N Michaelmas Term, 21 Geo. 3. on Monday the 13th of No- On treſpaſs 
| 8 R | | | for break 
vember, Walker, Serjeant, obtained a rule to ſhew cauſe why the platucitfs 
the Maſter's allocatur of the colts taxed for the plaintiffs in this e, and 


| digging up 
action ſhould not be vacated, and why he ſhould not tax the de- the foil upon 
. | | the place in 
fendants their coſts on the Poſtea. | | which. Ee. 
| and taking 


and carrying away the ſame, if the defendant plead not guiity, and a verdict is found for the plaintii, but 
with dama ges under 405. and the judge does not certify, he (hall have no more coſts than damages. 


8 > The 
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. al had been argued i in the beginning of laſt Hilary Term, 
EE. but I was not in court. It then ſtood over till this day, it being 
2 underſtood that there was, for ſome time, a difference of opinion 
AVIOLY.NEUX. Among the Judges. 
Lord MANSFIELD now ſtated the caſe, and delivered the una- 
nimous opinion of the court, to the following effect. 

Lord MANSFIELD.—This is an action of treſpaſs quare clau- 
Jum fregit. The firſt count ſtates, that the defendants broke 
and entered the cloſe of the plaintiffs, and the graſs of the plain- 
tiffs there then growing, with their feet, in walking, trod 
down, ſpoiled and conſumed, and dug up, and got, divers large 
quantities of turf, peat, ſods, heath, ftones, ſoil, and earth, of 
the plaintiffs, in and upon the place in which, &c. and took and 
carried away the ſame, and converted and diſpoſed of the ſame to 
their own uſe. There is another count, upon a ſimilar treſpaſs, in 
another cloſe. The defendants have pleaded the general iſſue to 
the whole declaration, and two ſpecial pleas to the ſecond count; 
and, on the trial, a verdict has been found for the plaintiffs, on the 
general aſſue, with 15. damages, and for the defendants, on the 
ſpecial pleas ; and the Judge has not certified. The queſtion, on 
this record, is, whether the plaintiffs are entitled to any more 
2 than damages under the ſtatute of 22 & 23 Car. 2. cap. 9. 

I 136 (a). There is a puzzle and perplexity i in the caſes on this 
een the ſtatute, and a jumble in the Reports; and, as the queſ- 
tion is a general one, we thought at proper to conſult all the 
Judges; and they are all of opinion, that this caſe is within the 
ſtatute, and that the plaintiffs ought to have no more coſts than 
damages. You will obſerve, that what has been called an aſpor- 

 tavit in this declaration, is a mode, a qualification, of the injury 
done to the land. The treſpaſs is laid to have been committed 
on the land by digging, &c. and the aſpor tavit as part of the ſame 
act; and, on the trial of the ifſue, the freehold certainly might 
have come in queſtion. This is clearly diſtinguiſhable from an 
aſportavit of perſonal property where the freehold cannot come 
in queſtion, and which, therefore, is not within the act. Thus, 
after trees are cut down, and, thereby, ſevered from the freehold, 
if a treſpaſſer comes and carries them away, that caſe is not with- 
in the ſtatute, becauſe the freehold cannot come in queſtion. 
Here it might. 5 | : 

The rule made abſolute as to vacating the aHocatur of the 

plaintiff's coſts. 


{a) Or § 14g. 
B ERM ON 
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B ERMON againſt WooDBRIDGE, 


N the firſt be of this term, Lee obtdined a rule to "Hier 
cauſe why there ſhould not be a new trial in this cauſe, 


which had come on before Lord MAN SHIELD, at Guildball, at the 
Sittings after laſt Eaſter Term, when the jury found a verdict for 


the defendant. The caſe was this: It was an action on a policy 


of inſurance, on the French ſhip Le Pactole, and her cargo, and 
the voyage was deſcribed in the policy in the following words. — 
At and, from Honfleur, to the coaſt of Angola, during her ftay 
* and trade there, at and from thence to her port or ports of 


« diſcharge in St. Domingo, and at and from St. Domingo back 
„ % Honfleur.'—The clauſe reſpecting the premium was as fol- 
lows.—** Slaves valued at 800./iv. fournois per head; the ſhip at 
« 1450/. ſterling ; other goods, Cc. as intereſt may appear; at 
« a premium of 11 J. per cent.” The ſhip failed to Angola, and, 
from thence, after ſtaying ſome time there, to the Yet Indies. 
On her way from Angola, ſhe put in at Cayenne on the coaſt of 
America, and from Cayenne went to Martinico, confeſſedly out of 


the courſe to St. Domingo. The only witneſs called by the 
counſel for the plaintiff, was the captain. He ſwore, that, in 


purſuing the direct courſe from Angola to St. Domingo, he muſt 
have paſſed cloſe to Cayenne but that his putting in there was 
unpremeditated, and from neceſſity: that his bowſprit was 
broken on the paſſage from Angola towards that place, by the 
violence of the weather: his proviſions, too, had run ſhort, al- 


though he had been originally fully victualled, owing to an un- 


WS and unexpected delay in watering on the coaſt " Angola, 
and to his voyage towards Cayenne having been protracted by the 


accident that had happened to his bowſprit : that the loſs of time 


in watering aroſe from his being deprived of the aſſiſtance of the 
crews of the Engliſh veſſels, an accommodation which is conſtant- 
ly given in time of peace, and which it had not been foreſeen 
that he would be deprived of, as the hoſtilities between the two 
nations had not taken place till after his departure from France : 
that, when he left Angola, he thought he had ſuflicient proviſions 
for the St. Domingo voyage; for, notwithſtanding the delay 
there, he had enough to laſt ſix weeks, which was more than the 
uſual length of that voyage, though it ſometimes laſts three 

months: 
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pen at any 
time after the 
commence- 
ment of the 
riſk, there 
{hall be no 
return of pre- 
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1781, months; : that ſome of his water-caſks - were ſtaved on the way 


[ 

— from Angola: that, when he left Angola, he did not mean to put { 

N in any where between that and Sz. Domingo : that, when he was 1 
againſt. | ou 3 | | | 

Woop- At Cayenne, he found it neceſſary to proceed from thence to Mar- d 

DS:. Z771co, in order to get a ſupply of proviſions there, and that he t 

might avoid the Engliſb privateers, which were very numerous in 4 

the courſe of the direct paſſage to St. Domingo: that he meant 1 

to have purſued his voyage from Martinico, to St. Domingo, 0 

| in order to take in his homeward bound cargo of ſugars at 

there, according to his original deſtination ; but, that, after he ci 

had been there a few days, an embargo was laid on, and continued ir 

for ſeven months, ſo that it became neceſſary for him to part 0 

with his cargo of negroes at that iſland, (which he did for tc 

a price 3000 J. ſterling under what they would have fetch- as 

ed at St. Domingo,) and was obliged to take ſugars. in pay- ce 

ment, no money, nor good bills, being to be had: that, after th 

the embargo was taken off, he ſailed with the convoy for St. H 

Domingo, but not to St. Louis his intended port of diſcharge, uf 

but to Cape Francois, a port in another part of the iſland, ſuch N 

being the general orders for the convoy: that, at the end of four tic 

days, his ſhip being a ſlow ſailor, he loſt fight of the convoy, but W 

ſtill perſiſted for ſome time in failing towards Cape Francois; th 

till his officers repreſented to him, in the moft urgent manner, I, 

the danger of purſuing that courſe any further, on account of the 8 

ſwarms of privateers which would unavoidably fill thoſe ſeas, as ou 

ſoon as it ſhould be known that the convoy was gone by. That 

on theſe repreſentations he determined to alter his courſe and Hy 

ſtrike into the direct way to Honfleur, which he accordingly did, ral 

and was failing towards that port when he was taken. To cor- 

roborate the 8 of the captain, beſides reading his pro- poi 

teſt, which was to the ſame effect with his evidence, a certificate tair 

from the directors of the colony of Cayenne and French Guiana wit 

was offered to be produced, ſtating the motives which had in- cou 

duced him to put into that port. Lord MANSFIEID was clear mig 

that this was not admiſlible evidence for the plaintiff ; but, hav- pro 

ing deſired to lock at it, and having himſelf read it, he ſaid, as fact 

it had been offered on the part of the plaintiff, it might be read upo 

as evidence againſt him, and it was accordingly read, and was in cont 

theſe words ;—* We atteſt that the ſaid captain touched here voya 

Hor woant of water, and that it was not poſſible for him to find, ever 

« in this colony, proviſions to be purchaſed, of which he was much had 


in want.“ — This certificate, which muſt be taken to have 
2 been 
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been founded on the captain's own account at Cayenne, his Lord- 
ſhip thought inconſiſtent with his evidence, becauſe it made no 
mention whatever of his bowſprit having been broken, The 
defendant called no witneſſes; ; and Lord MANS FIELD left it to 
the jury to conſider whether the deviation in the voyage from 
Angola to St. Domingo, by putting in to Cayenne and going to 
Martinico, was wilful or neceſſary. They were clearly of opini- 
on that it was not neceſſary, Upon their declaring that opinion, 
as there was a count in the declaration for money had and re- 


ceived, the counſel for the plaintiff contended, that the voyage 


inſured ought to be conſidered as compoſed of three diſtinct parts, 
or voyages; v2. 1. From Honfleur to Angola; 2. From Angola 


to St. Domingo; 3. From St. Domingo to Honfleur ; and that, 


as the voyage from St. Domingo to Honfleur had never commen- 
ced, the premium ought to be apportioned, and a return made of 
that part which was paid to inſure the riſk from St. Domingo to 
Honfleur. Lord MANSFIELD took the opinion of the jury alſo 
upon that point, and they were clear there ought to be no return. 
Next day, however, his Lordſhip ſaid, he had turned that queſ- 
tion in his mind, and entertained ſome doubts upon it, and, as it 
was a queſtion of law, defired Lee to move for a new trial 2p 
that ground, The motion was made on both grounds, vis. 

1. On the queſtion of fact, whether the deviation was wilfut; ; 


2. On the queſtion of law, whether, ſuppoſing it wilful, there 


ought to be a return of premium. 

On Saturday, the zoth of June, the cafe was argued, by Lee, 
Howorth, and Douglas, for the plaintiff; and the Attorney Gene- 
ral, Dunning, and Bower, for the defendant. . 

In ſupport of the verdict, it was inſiſted; 1. On the firſt 


point, that the certificate produced entirely diſcredited the cap- | 


tain, and that it was manifeſt he muſt have failed from Angola 


with the intent of going to try the market at Martinico, for it 


could not be believed that he had ſet ſail on a voyage which 
might laſt, according to his own account, for three months, with 
proviſions only for fix weeks: That this was a mere queſtion of 
fact and credit, and properly left to the jury, and their judgment 


upon it ought to be concluſive. 2. On the ſecond point, it was 


contended, that the deſcription in the policy was of one entire 
voyage, and one entire riſk, and that, in ſuch caſes, no return is 
ever to be made after the riſk has once commenced. That this 
had been decided in a variety of caſes, but, particularly, in Tyrie 
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v. Pletcher (a), and Loraine v. Thomlinſon (b).—In Tyrie v. Flet- 


cber, the policy was upon the ſhip the Jſabella, At and from 


* London to any port or place, where or whatſoever, for twelve 
«* months, from the 19th of Auguſt, 1776, to the .1gth of Auguſt, 


„ 1777, both days included, valued at 1000/7. for account of A. 


„B. the maſter, and others that may be concerned with him, at 
« gl. per cent. warranted free from captures and ſeizures by the 
% Americans, and the conſequences of any attempts thereof.” 
The ſhip was taken by an American privateer, on the 13th of 
October, 1776, and the plaintiff brought his action for a return 
of premium, in the proportion of ten twelfths of the whole, 


the riſk having ceaſed before the expiration of the ſecond of 


the twelve months. The cauſe was tried before Lord Mans- 
FIELD, at Guildhall, and a verdict found, by conſent, for the 
plaintiff, in order to take the opinion of the court, whether there 
ought to be an apportionment and return of premium; if there 
ought, a nonſuit to be entered. The caſe was ſolemnly argued, 
and the caſes of Stevenſon v. Snow (c), and Bond v. Nutt (d), 
relied on, by the counſel for the plaintiff. But the court were 
clearly of opinion, that there ought to be no return; that the 


Caſę was ſimilar to an inſurance upon a life for a year, with an ex- 


ception of death by ſuicide, where, if the life inſured is put an 


end to by ſuicide within the year, there never is any return of 


premium; that the contract was entire, and, when fo, whether 
for a ſpecified time, or for a voyage, there ſhall be no apportion- 
ment nor return, if the riſk has once commenced ; and that the 


opinion of the court, in Stevenſon v. Snow, and Bond v. Nutt, 


went upon there being two diſtin riſks [1], which there cer- 


tainly were in thoſe caſes, but not in this. In the preſent caſe, 
if the parties had choſen to do ſo, they night have made three 


inſurances in one policy, by dividing the voyage into three diftin@ 
parts and riſks. There is no long voyage where that may not be 
done. But this contract is not fo. It is on a voyage from Hon- 


fur back to the ſame port, by Angola and St. Domingo. Many 


of the policies on our Eaft India voyages run in the ſame way, 
and there is never any return of premium on them, in whatever 


[1] In Bend v. Nutt, the reaſcning of the | bout a return of premium; for the defendant, 
.court went upon there: being a diviſible riſk, in that caſe, had tendered He avhele premium, 
or two riſks united in the ſame policy; but I | and it was taken out of court t by the plaintiff 
believe no queſtion was agitated in court a- } before the trial, 


l J. N. . en. 3. | I Blacke. 3 15. 318. 
() Supra, H. 21 Geo. 3. p. 564. (4) B. R. E. 17 (eo. z. ſtated ſupra, p. 
tc) B. R. M. 2 Ges. z. 3 Hurr. 1237. J 352. Nets [g. 
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part of the voyage the loſs happens. The difficulty of appor- 1781. 
tioning the premium is inſurmountable. The riſk varies every 
day, and hour, in time of war; and it is impoſſible to aſcertain Ao 


how much ſhall be appropriated to each different part. The . 
premium is mentioned in the groſs—11 J. per cent. on the whole 


voyage ; not in ſeparate diſtinct ſums for different parts of it.. 
Dunning ſaid, he had adviſed the action in the cafe of Tyrie 
v. Fletcher, having then an idea, that Stevenſon v. Snow had 
been decided on the broad ground that there ſhould be a return 
in all caſes where the riſk could be aſcertained to have ceaſed 
before the end of the voyage inſured, bur that, on the argument 
of Tyrie v. Fletcher, it came out clearly, that the \adoment in 


Stevenſon v. Snow had gone upon the ground of there being two 
voyages. 


BRIDGE. 


For the plaintiff, it was contended, 15 That the certificate 
produced, was not at all inconſiſtent, or incompatible, with the 
captain's evidence. It did not follow, becaule the reaſon of want 
of water was there ſtated for his putting into Cayenne, that he 
had not alſo other reaſons for adopting that meaſure. The cap- 
tain alone was examined. He ſpoke to facts and motives within 
his own knowledge; and the jury could not diſbelieve him, with- 
out imputing perjury to him, which they had no right to doina 
cafe where there was no incongruity in his evidence, and he was 
not contradicted, nor his credit impeached, by any other witneſs. 
The verdict was founded in part upon his evidence; for, as he 
was the only witneſs on either fide, the fact of the ſuppoſed de- 
viation could only be gathered from what he ſwore; and, if one 
part of his teſtimony was to be adopted, the whole ought. If an 
affidavit, or an anſwer in Chancery, is read in evidence, it cannot 
be mutilated, and part received and part rejected; but the whole 
muſt be taken together. 2. As to the return of premium, it is 
certainly moſt reaſonable, that there ſhould be nothing paid for 
that part of a voyage, in which no riſk is run by the under- 
writer. This ſeems to follow from the very nature of a contract 
of mere indemnity, which a policy of inſurance is; and, in Steven- 
n v. Snow, the determination went upon that general principle, 
not merely on there being two voyages. The cafes of Tyre 
v. Fletcher, and Loraine v. Thomlinſon, were upon time; and, in 
ſuch caſes, the reaſon why there ſhall be no return, is, that, from 
the nature of the thing, it is impoſſible to aſcertain the degree of 
riſk in the different portions of the time inſured, But, where the 
inſurance is upon a voyage, conſiſting of different parts, from port 
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to port, there i is nothing ſo eaſy, becauſe the reſpective premium 
for the voyage between all the different ports mentioned in the 


policy are always known and ſettled. If there were any thing 
in the ſuppoſed difficulty of apportioning the'premium in time of 


war, it ought to be conſidered that the war had not commenced _ 


when this contract was entered into. But, if it were neceſſary 


for the plaintiff to ſhew, that, by the very words of the policy, 
there were three different voyages inſured, furely they are as diſ- 


tinctly marked out here, as the two were in Stevenſon v. Snow. 
The words at and from,” are repeated three times, which 
would have been unneceſſary, if one entire voyage, and one entire 

contract, had been in contemplation. In ſhort, the form of ex- 
preſſion here is fully as deſcriptive of ſeveral ſucceſſive voyages, 


as the words of the policy were in Stevenſon, v. Snow, and in- 
deed much more ſo, if they were as ſtated in Mr. Fuftice 
| BracksToNe's Report of the caſe, for, according to him, the 


words of that policy run, © Warranted to depart with convoy for 
« the voyage (a), not, as ſtated by Sir James Burrow, ** War- 
* ranted to depart with convoy from Portſmouth for the 
« voyage (b).” In all caſes where there is an inſurance on an 
outward bound voyage, and alſo on the homeward bound voyage 
from the ultimate port at which the homeward bound cargo is to 
be taken in, though» in the ſame policy, the diviſion into two 
voyages, and two riſks, is obvious and natural; inſomuch that, 
by the French ordinance of 168 1, which is, in ſome meaſure, a 

digeſt of the general law of merchants relative to maritime 


cauſes, it is expreſſly provided, that a fixed proportion of the 


premium ſhall be returned, if the homeward bound voyage 


never commence. Si Pafſurance eſt faite ſur marchandiſes pour 
«7 'aller & le retour et que le vaiſſeau, étant au lieu de ſa deſtination, 
eil ne ſe faſſe point de retour, Vaſſureur ſera tenu de rendre le tiers 


« de la prime, 5'il ny a flipulation contraire (c).“ There, too, 


the words ** aſſurance pour Jaller & le retour, are much leſs ex- 
preſſive of a diviſible riſk, than thoſe uſed in the preſent policy.— 
Lee mentioned a caſe of Scott & others v. Rae, tried before Lord 
MANSFIELD, at Guildhall, as directly in point. The inſurance, 
there, was, „at and from Grenada to Boſton, in New England, 
and from thence back to Grenada and London.” The ſhip 
failed from Grendda to Boſton, and from thence to Go/dſborough, 
in New England, and from Gold/borough, directly to London, and 


(a) 1 Blackft, 315. (e) Ordonn. de la Mar. 1681. Art. 6. 
(6) 3 Burr. 1237. | 


Lord 
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Lord MansFIELD held, that the contract was capable of being 


ſevered, that there ought to be a return of premium, proportioned 
to the riſk from Go/dſborough back to Grenada and from thence 
to London, and that this proportion might be aſcertained, and 
had been proved by a witneſs to amount to 3 f. per cent. {1],— 
Howorth ſtated, that, in the caſe of Lavabre v. Walter (a), the 


under-writers were ſo well ſatisfied that the riſk might be ap- 


portioned, that they had voluntarily made a return of premium. 
Lord MANSFIELD ſaid, the reaſon why he had defired the 
motion to be made on the point concerning the return of-premz- 
um, and why he ſhould now direct that the caſe ſhould ſtand over 
till the court ſhould conſider of their opinion, was, that in all 
mercantile tranſactions, it is infinitely more important that the 
la ſhould be certain and uniform, than that, at firſt. it ſhould be 


one way or the other. 


This day, his Lordſhip delivered the n of the court to 


the following effect. 


Lord MANSF 18I5—The motion for a new trial, in this . 
is made upon two grounds: 1. That the verdict is againſt evi- 


dence: 2. That there ought to be a return of premium for the 


voyage from St. Domingo to Honfleur.—1. There was but one 
witneſs examined the captain—and he did give evidence that 
he was forced to go into Cayenne and Marti Zico on account of the 
breaking of his bowſprit, and the deficiency. of proviſions, and 
| averred that the whole was occaſioned by inevitable neceſſity. 
If this was true, there was no deviation in point of law ; but there 


were many ſuſpicious circumſtances in his evidence; and the jury 
expreſſly found, on the ſpecific queſtion being put to them, that 


his going out of the direct courſe was wilful, not neceſſary. They 
thought, that when he failed from Angola, he did not intend to 
go to St. Domingo, but meant to try the Martinico market. It 
is faid, that, as the caſe reſts entirely on his evidence, you muſt 


take it all together, and believe the whole; but, though the whole 


of an afidavit, or anſwer, mult be read, if any part is, yet you 
need not believe all equally. You may believe what makes 


[1] Nobody at the bar recollected this | depart from Grenada for London, on or before 


the 1 of Auguſt, 1772; ſo that, according 
to the original contract, and independent of 
brief at (.uildball, by Mr. 7. poreſoy, who | theagreements mentioned infra, p.759. there 
was attorney for one of the parties, andwho | were two riſks, viz. one ablolute, from Gre- 
has favoured me with the peruſal of the | nada to Beſton and back to Grenada, and ano- 


ther conditional, wiz. from Grenada to London, 


cate, Mr. Lee cited what Lord Mansfield 
laid, from a note taken on the back of the 


brief, from which it appears, that there was 
a warranty in the policy, that the ſhip ſhould |! i 


(a) Supra, M. 20 Geo, 3. Pe 271. 
9 G 


in like manner as in the caſe of Bond v. Nutt, 
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againſt his point who ſwears, without believing what a for it. 


— It was an extraordinary circumſtance, that the ſhip ſhould be ſo 


Ber mon 


againſt 


Woop- 


A | 


againſ} him. 


' ſoon in want of water, and a very ſuſpicious one, that the ſhould. 
fall ſhort of proviſions. How came the captain to ſet out on ſuch 
a voyage ſo ſcantily provided? Then, there was a piece of evidence, 
Which, though not admiſſible for the plaintiff, was very ſtrong 
That was the certificate, which was obtained out of 


the regular courſe of buſineſs, and manifeſtly intended to be a juſti- 
fication ; and yet mentions nothing of the loſs of the bowſprit, 
which the captain ſtated, on his examination, as his principal reaſon 
for going to Cayenne. There are alſo other ſtrong circumſtances. 
But, if this point was doubtful, who but the jury were to decide 
upon it ? No new evidence 1s pretended. It is not pretended that 
the plaintiff has any of the crew to produce, to explain, orcorro- 


borate, the captain's teſtimony, If we were togrant a new trial, on 
the ground of the verdict being againſt evidence, it would be ſend- 


ing the cauſe back to a jury, with an intimation that they ought 
to believe the captain. We are all, therefore, againſt granting a 
new trial on this ground. —2-If, however, the plaintiff ſhould ſuc- 


ceed on the ſecond point, the determination would virtually al- 


low him a new trial on the whole of the cauſe, becauſe no ſpecial 
caſe was reſerved, But, on the fulleſt conſideration, and after 


| looking into- all the caſes, (though my opinion has fluctuated,) 
we are, now, all clearly of opinion, that there ought not to be any 


return. The queſtion depends upon this : whether the policy 
contains one entire riſk on one voyage, or whether it is to be ſplit 
into fix different riſks ; for, by ſplitting the words, and taking 
* at” and from” ſeparately, it will make fix ; viz. 1. At Hon- 


| eur; 2. From Honfleur to Angola; 3. At Angola, Se. The 


principles are clear. Where the riſk has never begun, there muſt 


be a return of premium; and, if the voyages, in this caſe, are diſ= 
tin, the riſk from St. Domingo to Honfleur never began. On 


the other hand, if the riſk has once begun, you cannot ſever it, 

and apportion the premium. In an inſurance upon a life, with the 

common exceptions ot ſuicide, and the hands of juſtice, if the 

party commit ſuicide, or 1s executed, in twenty-four hours, there 

ſhall be no return, The caſe is the ſame, if a voyage inſured is 

once begun. Is this one entire riſk ? The inſured and inſurers 
conſider the premium as an entire ſum for the whole, without di- 

viſion: It is eſtimated on the whole at 11 per cent. And, which 
15 extremely material, there is no where any contingency, at any 

period, out or home, mentioned in the policy, which happening, 

| or 
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or not happening, i is to put an end to the inſurarice. The argu- 
ment muſt be, that, if the ſhip had been taken between Honfleur 
and Angola, there muſt have been a return. By an implied war- 
ranty, every ſhip muſt be ſea-worthy when ſhe firſt fails on 
the voyage inſured, but ſhe need not continue ſo throughout the 
voyage; fo that, if this is one entire voyage, if the ſhip was ſea- 
worthy when ſhe left Honfleur the under-writers would have 
been liable though ſhe had not been ſo at Angola, &c.; but, 
according to the conſtruction contended for on the part of the 
plaintiff, ſhe muſt have been ſea- -worthy, not only at her depart- 
ure from Hon fleur, but alſo when ſhe failed from Angola, and 
when ſhe failed from St. Domingo. The caſes of Stevenſon v. 
Snow, and Bond v. Nutt, were quite different from this. They 
depended upon this; that there was a contingency ſpecified in the 
policy, upon the not happening of which the inſurance would 
ceaſe. In Stevenſon v. Snow, it depended on the contingency of 
the ſhip failing with convoy from Portſmouth, whether there 
ſhould be an inſurance from that place. This neceſſarily divid- 
ed the riſk, and made two voyages. In Bond v. Nutt, it was 
held that there were two riſks, upon the ſame principle.“ At 
Jamaica was one. The other, vis. the riſk . from Jamaica, 
depended on the contingency of the ſhip having failed oz or be- 
fore the firſt of Auguſt : That was a condition precedent to the in- 
ſurance on the voyage from Jamaica to London, The two caſes 
of Tyrze v. Fletcher, and Loraine v. Thomlinſon are very ſtrong, 
for, if you could apportion the premium in any caſe, it would be 
in inſurances on time. Therefore, on very full conſideration, 
we think this one entire riſk ; one voyage and that there can be 
no return of premium. 


The rule ilch . 


After Lord MAN Ss FIELD had delivered the opinion of the 
court, as above, he ſaid he had forgot to mention the caſe of Scott 
v. Rae; that he had no recollection of it, but that it appeared 
from the brief, (which Lee had brought into court, ) that there 
had been a new agreement with the under-writers that the ſhip 
might go to Goldſborough : that he muſt have looked upon 
that as a new voyage. Lee took notice that there were two 
agreements ; one, that the ſhip ſhould load at Goldſberough 

to which the defendant had acceded ; another, that ſhe ſhould 


come directly from that port to London without returning to 
Grenada, to which the defendant had not acceded ; but Lord 
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Perjury being 


committed in 
the booth- 
hall, ww7hin 
the limits of 
the city of 
Glouceſter, 
which is a 
county in it- 
ſelf, on the 
trial of a cauſe 
before a jury 
of the county 
at large; the 
indictment 
may be found 
and tried by 
juries of the 
county at 
large. — The 
King cannot, 
by charter, 
authorize the 
trial of crimes 
out of the 
county where 
they were 
committed.— 
A new trial 
may be grant- 
ed at any time 
before judg- 
ment. 


CASES IN TRINITY ERM 4 


Mineriato laid the ficſt agreement was ſufficient t to uren 
the determination. | 


* 


The KINO againſf oven. 


H E defendant was tried before PERRYN, Baron, at the 


Spring Aſſizes, in 1777, at Gloucefter, on an indictment 


for perjury. The indictment was found by the grand jury for 
the county of Gloucefter. It ſtated, That, on the trial of an 


action brought in the King's Bench, in which the venue was in 
the county of Glouceſter, between Lord Ducie and Doctor Bo/- 


worth, at the Aſſizes holden at Gloucefter for the ſaid county 


of Glouceſter, the defendant was produced as a witneſs, and 


falſely, wilfully, corruptly, and maliciouſly, * did, among other 
things, depoſe in ſubſtance as follows, &c., whereas in truth, 
Sc. and fo the. jurors, aforeſaid, &c. ſay that the defendant, 
Sc. at the ſaid Aſſizes held at the id city of Gloucefter, in 


his evidence, committed falſe, wilful, and corrupt perjury. 


Then another act of perjury was laid on the ſame occaſion, 
and at the fame time and place. The record then tated, after 
the appearance of the defendant, and a plea of not guilty, 


that the ſheriff of the ſaid county of Glouceſter was commanded to 
ſummon a jury of the ſaid county of Glouceſter for the next Aſ- 
ſizes and general ſeſſion of oyer and terminer to be holden for the 


ſaid county of Glouceſter, and that, thereupon, ſuch proceedings 


were had, that, at the Aſſizes and general ſeſſion of oyer and ter- 
miner holden at Glouceſter, for the ſaid county of Glouceſter, on 
the 12th of March, 17 Geo. 3. a jury impannelled and returned 


by the ſheriff of the ſaid county of Glouceſter, was choſen, tried, 


and {worn to try the priſoner, 

Upon the trial, a ſpecial verdict was found; which ſtated: 1. A 
charter to the burgeſſes of Glouceſter in the firſt year of Ric. 3. 
whereby that King granted to them, and their ſucceſſors, that 
the town of Glouceſter ſhould be ** unus integer comitatus per 


ſe Corporatus, diſtinctus, et penitus ſeparatus, a ditto comitatu Glou- 


ceſtrienſi, in perpetuum, et non parcellum ipfius comitatus Glou- 
ceſtrienſis; et quod idem comitatus fic corporatus, et a ditto comi- 


tatu Glouceſtrienſi diſtinctus et ſeparatus, comitatus ville Glouce- 


ſtrie pro perpetuo nominetur ; ſalvis tamen et reſervatis nobis, et 
hzredibus noſtris, quod juſtitiarij ad aſſizas in comitatu G/oucef- 
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trienſi capiendas alſignandi, juſtitiarij ad goalam in comitatu 
Ghouceſtrienſi liberandam affignandi, nec non juſtitiarij ad pacem 
in dicto comitatu Glouceſtrienfe conſervandam aſſignandi, in te- 
nendas ſeſſtones ſuas, ac etiam vicecomites comitatus noſtri Glou- 
ceſtrienſis, in tenendos comitatus ſuos, liber& poſſint, et corum 


quilibet poſſit, ingredi villam prædictam, et eaſdem ſeſſiones et 
comitatus tenere de quibuſcunque rebus et materijs extra dictum 


comitatum ville Glouceſtrie ef infra comitatum Glouceſtrienſem 5 


emergentibus, ſicut ante hæc tempora tenere conſueverunt, 
preſenti conceſſione noſtra in aliquo non obſtante.” The char- 
ter then declared, that the bailiffs of the town of Glouceſter 
ſhould be ſheriffs of the county of the town; that they ſhould 
hold county courts from month to month; that they ſhould 
exerciſe all the ſame powers, Sc. belonging to the office of 
ſheriff, within the limits of the town, as other ſheriffs exerciſe 
in their bailiwicks; that all writs, &c. which would have 
been directed to the ſheriff of the county, if the town had 
not been made 4 county in itſelf, ſhould be directed to them; 
and that no other ſheriff or his bailiffs ſhould enter the town to 
do any thing belonging to the office of a ſheriff, except the ſheriff 
of the county of Glouceſter to hold his county courts as afore- 
ſaid: 2. That this charter had been accepted: 3. That it had 
been confirmed by a charter of 5 Hen. 7. and declared to be by 
authority of parliament : 4. A charter in the 33d year. of Hen. 8. 
under the privy ſeal, and declared to be by the authority of 
parliament, whereby Hen. 8. incorporated the burgeſſes of 
Glouceſter, by the name of the mayor and burgeſſes of the city of 
Chucefter and city of the county of Glouceſter, and made it a city, 
and confirmed to the faid city the former grants making it a 
county in itſelf: 5. That this charter was accepted: 6, A char- 
ter in the 24th year of Car. 2. confirming all former privileges 
contained in prior charters which had been ſurrendered ; and 
containing a clauſe in effect the ſame _ and. nearly in the ſame 
words with that above ſet forth from the charter of Ric, $2 
7. That this charter of Car. 2. was accepted: 8. That, during 
all the time aforeſaid, commiſſions of niſi prius, aſſize, over 
and terminer, and general goal delivery, had been, from time to 
time, granted to divers juſtices, to hear and determine, try and 
adjudge upon, the ſeveral matters and things to ſuch commiſſions 


belonging, and ariſing in the aid city of Gloucefter, and to 
deliver the goals of the ſaid city; and that other, and ſeparate, 


commiſſions, of the ſame ſort, had, from time to time, during 


all the time aforeſaid, been granted to divers juſtices, to try and 
9 H determine, 
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determine, Ge. upon the renn matters ind things to ſuch laſt- 
mentioned commiſſions belonging, and arifing in zhe ſaid county 
/ Glouceſter, and to deliver the goals of the ſaid county: 9. That 


the commiſſions both for the city and the county, had been 


executed af a place in the ſaid city of Glouceſter called the Booth- 
| hall: 10. That, during all the time aforeſaid, the jurors for 
the city had enquired and made preſentment of ſuch matters and 
things belonging and given in charge to the jurors for the city, 
and ariſing in the ſaid city of Glouceſter in the ſaid place called 


the Booth-Hall, and that ſuch matters and things ſo preſented by 
the ſaid jurors, when tried, had been tried by a Jury of the ſaid 
11. That the grand and petty juries for the 
county had exerciſed the ſame juriſdiction as to matters ariſing 
within the county : 12. That, during all the time aforeſaid, 
the ſeflions of the peace for the county had been held in the 
Booth-hall: 13. That the iflue in the indictment mentioned 
had been tried by a jury of the county in the Booth-hall: 14. That 


the defendant, being then and there ſworn, did upon his oath, 


in the ſaid place called the Booth-hall, commit wilful and corrupt 


. perjury, in the ſeveral matters charged in the inditment. 
The objection to this indictment was, that the offence had 


been committed within the county of the city, and that the 


juries of the county at large had no jvriſdiction to find or try an 


indictment for any crime not committed in the county at large. 
It came on to be argued, on Wedneſday, the 2 3d of May, by 

Bearcreoft for the proſecution, and Baldwin for the defendant. 
The court directed Baldwin to begin. | 


He ſaid, the general poſition was clear, that offenders can 


only be indicted and tried by juries of that county in which the 


offence was committed. This nicety was formerly carried fo 


far, that, till the ſtatute of Edw. 6. (a), if a perſon received 


a mortal wound in one county, and died in another, the crime 
could not be tried in either. 2 Hale's Pl. Cr. 163. 2 Hawk. 
P. 220. § 34, 35» 36. 4 Blackf. Comm. 303. Stedman's Caſe, 
Cro, El. 137. Richard Thomas's Caſe, Tbid. (in which, the in- 
dictment being that the defendant at the caſtle of Lincoln falſely 
depoſed, without ſhewing in what county, he was diſcharged,) & 


1 Salk. 288. Such being the general principle, the counſel for 


the proſecutor muſt endeavour to diſtinguiſh this caſe by ſome 


of the clauſes in the charters found by the ſpecial verdict. They 


will probably rely on the clauſe in the charter of Ric. 3. But 


(a) 2 & 3 Edw.6, c. 24. Vide 1 Hawk, Pl. Cr. c. 31. F 13s 
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by that clauſe, the juſtices for the county at large are only au- 
choriſed to enter into the town, and to enquire of things there 
which had ariſen out of the county of the town. The true 
meaning of this charter was to give the uſe of the Boozh-hall to 
the Judges and juries for the county at large, and to authoriſe 
their proceedings there, relative to matters within their juriſ- 


juries for the county of Middigſex fit to try offences committed 


a trial before a Middleſex jury, ſuch perjury is never tried by a 
Jury of the county of Midaleſex, but by one of the city of London. 
In the celebrated caſe of Eligabeth Canning, after a proſecution at 


of the witneſſes for perjury was laid in the city. In like manner 
on a trial at bar in J/eftminſter-hall, from Y: orkfpire for example, 
though the cauſe is tried by a 7or4/bire jury, if perjury be com- 
mitted by a witneſs he muſt be indicted and tried by a Middle eſex 


mentioned, and in the authorities there cited, all that is meant 
is, that juries of the county fitting in the city may find and try 
offences committed in the county, The caſe in Popham 16. 


tioned on the other ſide, ſeems to be in favour of the defendant, 
for the decifion only was, that the juſtices of aſſize and goal de- 
livery might ſit in the city for things which happened within 
the county; and, in a note at the end of the caſe, it is ſaid, that, 
by the commiſſion for the county, a thing which happens in the 
town cannot be determined, albeit it be felony committed in the 
hall during the ſeſſions (a).” Conſiderable pains have been 
taken to enquire if there is any precedent, or inſtance, in the city 
of Glouceſter, like the preſent caſe, and none has been found. 


indictment cannot be ſupported, becaule the verdi& Rates, that 
there are grand juries in the city, who may find offences com- 
mitted in. the Booth-hall. 

Bearcreft, for the proſecution, argued, that the perjury having 
been committed on the trial of a county cauſe, it muſt of neceſſity 
be taken, that, at that time, the ſpot where the offence took 
place was part of the county at large. It is no uncommon thing 
for the lame * to be conbicered, for different purpoſes, as 


(a) Poph. 17. | ö 


diction. At the Old Bailey, which is within the city of London, 


in that county; but, when perjury has been commited there on 


the Old Bailey for a crime committed in Mzddleſex, the indictment 1 


Jury. In 2 Hawk. c. 5. \ 19. where this caſe of Gloucefter is 


{alſo reported in Anderſon 291.) which will probably be men- | 


No inconvenience will ariſe if the court ſhould hold that this 
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his within different juriſdictions. The ſpace between the meh 


and low water marks, when dry, is within the juriſdiction of the 
ſheriff, but when it is overflowed, the meriff and Admiralty 


have diviſum imperium over it [1]. Before the charter of Ric. 6. 


this ſpot was clearly part of the county at large. By the ſta- 
tute of 6 Ric. 2. cap. 5. the juſtices. of aſſize and gaol deli- 


very are to ſit in the county towns of the different counties; by 
13 Ed. 1. cap. 30. trials at nf 7 prius are to be held before the 


Judges of aſſize; and the authority of the Judge at 7 ifi ; prius is 
by the commiſſion of aſſize, as is laid down by Lord Ho, 


(Salk. 45%). By giving authority to the juſtices for the county 


at large, to try county cauſes within the limits of the town, the. 


charter of Ric. 3. made the place where they fat part of the 
county at large for that purpoſe. - The trial on which the per- 


Jury was committed was at 7z/i prius. The whole proceedings 
were void unleſs the Boot b-Hall be conſidered as being, at that 
time, part of the county. All the Judges in Queen Elizabetb's 
time, in the caſe reported by Popham, agreed, that they might fit 
in the city for county cauſes, and that the King might, in mak- 
ing a ſeparate county, ſave and except part of the juriſdiction 
within it which the county from which it was taken had in it 


| before. By the ſaving in the charter of Ric. 3. all that ap- 


pertains to, and is connected with, the execution of commiſſions 


for the county is neceſſarily ſaved. It is true, that a felony com- 


mitted in the hall during the aſſizes for the county, muſt be tried 
in the city, becauſe ſuch ende is entirely unconnected with the 
execution of the commiſſions for the county. The calc i in 
Popham i is more materially reported by Anderſon, and be ſtates, 
that the Judges were of opinion, that it was the intent of the 


charter, that the town of GH, e r ſhould continue, for the pur- 


poſes mentioned in the exception, to be part of the county at 
large. It may be true, that indictments for perjury before 
Middleſex juries, at the Od Barley, are laid and tried in London, 
but no inference can be drawn from thence with regard to Glou- 
cefter. There may be ſome particular proviſions for that pur- 
poſe in the charters of London, which charters are confirmed by 
act of parliament. Perhaps the proſecution in the preſent caſe 
might be in either county. In point of law, the Booth-hall 
was, at the time, in the county at large, and, in point of fact, 
and local: ſituation, in the cout, ty of the City, and, therefore, the 


| (1) Jide 5 Co, 107. 
L . - offence 
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offence might be ſaid to have been committed either in the one 
or the other. | 


Lord MansrmLp—lt rand to me, as at preſent adviſed, to be 
the better opinion, thatthe.crime might be laid in either county; 


but the gueſtion now before us is, whether it could be laid in the 


county at large. The doubt before the Judges, in the caſe in. 
Popham,. was as Mr. Baldwin ſtates it, (viz. whether the Judges 
could ſit. in the city to try matters ariſing in the county at large.) 


But it is material to ſee how it was ſolved. In the time of 


Ric. 3. the town was part of the county at large. By his 
charter it was made a diſtinct county, but with an exception, 
that the Judges for the county at large might fill try cauſes there. 
The King cannot by his charter give Judges a power to try in 
one county offences committed in another. That was admitted 
in the caſe before the Judges, as reported by Anderſon. But, it 
was anſwered, that he had continued the city as part of the county 
at large. I this is ſo, the cauſe in which the perjury was com- 
mitted, was tried in the county at large, and the witneſs was 

examined, and the crime committed, in the county at large. This 
_ diſtinguithes the preſent caſe from that of the Old Bailey, which 
ſtruck me ſtrongly at firſt. The city of London has many char- 
ters and cuſtoms confirmed by act of parliament, and the cuſtom 
of trying offences committed in Middleſex, at the Old Bailey, has 
probably been confirmed by act of 9 z for . it 
would be void. 

WILL ES, eee it had not been for drank of the Ol 
Bailey, J ſhould have had no doubt; but, with regard to that, 
there is no occaſion to ſuppoſe a grant or cuſtom confirmed by 
act of parliament, becauſe the whole court ſeems to think, that 
the indictment may be laid either way, and, at the Old Bailey, the 
"uſage has been to lay the indictment in the city. 

ASHHURST, Juſtice,. No argument can be drawn from the 
practice at the Old Bailey, unleſs we knew more exactly how the 
caſe ſtands; there may be an act of parliament enabling the 
Judges to try matters there, which ariſe in the county of Middle- 
ex. Here, I think, the indictment would have been good 
either way. The King cannot, without an act of parliament, 


give the Judges a power to try in one county, facts ariſing in | 
another. Therefore, the meaning of the charter muſt have been, 


to continue the town as part of the county at large for the pur- 
poſe of trying county cauſes. 
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1781. "Pe FRY: am of the ſame N There is no 5 
tre way of ſupporting the judicial proceedings at Glouceſter, from the 


| TheKix® time of Ric 3. but by conſidering them as having been had 


TX 24 county at large; becauſe I take the law to be clearly as my 


GovGn. 


Lord and my brothers have ſtated it. We have no authority to 
compel a jury to come, or to adminiſter an oath, out of the 


county where the matter ariſes. Therefore, the meaning of the 


Charter muſt have been, to leave the place as part of the county 


at large. I am very ſtrongly inclined to think the indictment 
might be laid in either, but, if there i is eas I think this 


the moſt proper 2 


i 


The defendant was this day brought ap for 1 hen 
BUuLLER,. Juſtice, read the report of the evidence, and Dunning © 


was heard on his behalf; after which, the court obſerved, that, 
from the ſtate of the evidence, the conviction appeared extraordi- 

' nary, and hinted that a new trial would be proper. Dunning ſaid, 

he ſhould have made a motion for that purpoſe, if he had thought 


it was competent, after ſuch a long interval of time fince the con- 


viction. Upon this, Lord MAxSTIEL p declared, that it was till | 
competent, becauſe the report of the evidence coming regularly 
now before the court, if enough appeared to raiſe an inclination 


in them to think the defendant ought not to have been convict- 


ed, they could only grant a new trial, -or poſtpone for ever pro- 
nouncing judgment; for that there would be an abſurdity in a 


judgment on a.convidtion for perjury, where a 125 of a nn 
Mould be POR as the puniſhment. 
A new trial was a (0). 


0 1 Birt v. Barlow, E. 19 Geo. 3. 5. 162. 
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PRINCIPAL MATTERS. 


N. B. The letter n., by itſelf, indicates that the paſſage referred to is in 


the notes marked with numerical characters; and n. followed by 
another letter, thus, n. . (0), n. 01: Sc. that it is in one of thoſe marked 


with letters. 


A B AT EME NT. 
F an attorney is ſued by original, in any 
action, he may plead his privilege in 


abatement. | Page 299, 300 


2. Vide IN DIC TMENT, No. 2. INFORMATION, 
No. 1. | 


ABANDONMENT, 


Hide InsUk ANCE, No. 10, 11. 


ACCEPTANCE, ACCEPTOR, 


Vide BILL of n. No. 1, 2, 4, 55 65 1s 
127 14. 
ACKNOWLE DGEMENT. 


1. Evidenceof the acknowledgment of the debt, 
by an obligor, does not ſuperſede the ne- 


ceſſity of producing the ſubſcribing witneſs | 


do the bond, in an action on the bond. 205, 


q 


206 


2. Nor in an ation by the aſſanees of a bant- 


rupt when the petitioning creditor's delt 
ariſes on a bond, Page 205, 206 
3. An acknowledgment by one of ſeveral 
drawers ef a joint and ſeveral promiſſory note, 


as againft any of the other drawers, in a 
ſeparate action on the note againſt him. 


ACT of Bankruptcy. 
Vide BANKRUPT, No. 2, 3, 4, 17, mT 
ACT of Parliament. 
Fi de STATUTE. 
ACTIO non, Ac. 


| Aftio non goes in every Caſe, to the time of 

pleading, not to the commencement of the 

action. 108 
A C TION. 


1. An action on the caſe will lie for ſuppreſſing 


material facts in a return to a mandamus. 


153, 154 


will take it out of the ſtatute of limitations 


629, 630, & n. 
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| thoughit be true in words. Page 154 
3. And againſt the Bank &c. for refuſing to 
transfer ſtock. 506 to 509 


* 


4. An action will not lie for a malicious proſe- | 


cution, without ſhewing, in the declaration, 

that the original ſuit is terminated. 205 
5. An action will not lie, againſt a peace-officer | 

for arreſting a perſon bond fide on a charge 


* 2 


of felony, without a wwarrant, although it turn 


out that no felony was committed. 345 to 
1 24 
5. Nor againſt the captor, for impriſonment 
in conſequence of a captureas prize, although 
the captured ſhip has been acquitted. 572 
to 591 
7. Nor for goods taken on ſhore as prize by 
thejoint 9 of a fleet and army. 591,n. 


97 


8. Nor againſt a herifFor lis officer for having 

arreſted a.certificated bankrupt, a diſcharged in- 

ſolvent debtor, a Peer, a party to a cauſe, or 
A utneſss av vel Fedeunge. 646 to 652 il 


ACTA ENTRY. 
1. bi what caſes neceſſary, Vide EnTzY. 
2. Vide ASSIGNMENT, No. 4, 5. 


ADMINISTRATION, 

TOR. 
1. An adminiſtrator; having recovered judg- 
ment for a debt due to the inte/tate, needs not 


declare as adminiſtrator in an action on the | | 


5 n. 
Ibid. 


judgment. : 
2. If he does, it is ſurpluſage. 
3: And it is no objection on a ſpecial demurrer, 
in ſuch caſe, that he has not made profert 
of the letters of adminiſtration. Ibid. 
4. The effects of an inteſlate having veſted in 
the King, by a forfeiture for ſelony, if the ordi- 
nary grant letters of adminiſtration to A. in 
conſequence of a warrant from the King, 
and they run in the uſual form, viz. & to pay 
* debts, Cc.“ though with this additional 
clauſe, & for the uſe and benefit of his Ma- 
A. may be ſued by the inteſtate's 
creditors, and ſhall not be permitted to im- 
peach the validity of the letters of admini- 
ſtration. 524 to 530 
. Vide AMENDMENT, No. 4. APPREN- 
TICE, No. 1. -CosTs, No. 4, 5. LIuI- 
TATION of actions, No. 4 


CC jeſty,” 


ADMINISTRA- | 


4 


PLEADING, } 


3 


= 
=} 
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A TABLE OF THE PRINCIPAL | MATTERS, 
1 nn falſe in ſubſtance | | 


No. 14. SerTTLIMEMT, No. 3 4 — 
18. 9985 No. 2. 


ADMIRALTY. 


1. The judge of a court of Admiralty in the 

Plantations may grant a cert! Fate that there 

was probable cauſe for the ſeizure of a fhip as 

a /muggler, after the ſentence. P. 104, 10 5 

2. Such certificate may be granted by the judge 

of an appellate court of Admiralty. bid. 

3. The ſentence of a foreign court of Admiralty 

is voncluſive againſt all the world, in all civil 

ſuits, as to all matters within its juriſdiction, 

and decided by the ſentence. 559 

4. The juriſdiction over all matters of prize, 

and every thing conſequential to a capture 

as prize, belongs excluſively to the court of 
Admiraty. 572 to 591, 591, n. to 597, n. 

5. The court of prize in the Admiralty is 2 

different juriſdiction from the ordinary court 

of Admiralty, called the 1r/ance court, and 

"ib governed by different rules. 592 

6. Of the origin, nature, a and Juriſdiction, of 
the court of prize. 591, n. to 597, n. 

7. Lu. Whether queſtions on ranſoms do nat 


S 8 2  exculigy £0 the ou court. 


; 627, n. 
8. Vide PRIZ E, No. 3 7 55 65 7. 


ADMISSIBILITY of Evidence. 


Vide CORPORATION, Na. 6. EviDEXCE. 


ADMISSION f Corporaters. 
Vide Stamps, No. I. 


AFFIDAVIT. 


| 1. Two or more defendants i in different ac- 
tions cannot be held to bail on one affidavit. 


| 207 
2. 21. If ich affidavit is not good againſt 


the firſt perſon mentioned in it. Lid. 
3. A defect in an original affidavit to hold to 
bail cannot be cured by a ſupplemental one. 

| 451 

4- It is not ſufficient, in an affidavit to hold to 
bait, for the plaintiff to ſwear that the defen- 


dant is indebted to him, in ſo much, per 


promiſes. 450, 451 
5 Vide Ba, No. 35 45 2 BANKRUPT, 


|: 00s $6» 


-KFORE- 


1 


« AFORESATID.” 


The word © aforeſaid” implies and binds the 


party to an exact recital, Page 93 


«<AFI ER.” 


If a flatute limits a proceeding againſt a garty 


to ſix months, a year, &c. after an act 
done, the day on which the act was done 
is to be reckoned in the fix months, year, 


&c. 448 
| AGENT. 


1. An agent's bill to an attorney in the country 
may be taxed by the after. 189,n. 190, n. 
2. Payment to the agent for the attorney of a 
party, is not payment to the party. 600, 


to 602 
3. Vide SHERIFF, No. 2. 


AGREEMENT. 


Y; An agreement to accept a bill of exchange 

may amount to an acceptance. 
2. Several owners of different ſhips having 
entered into a bond to a truſtee, binding 


themſelves and their aſſigns, to indemnity 
| each other, to a certain amount, if any of 


their ſhips ſhould be loſt, and one of them 


having ſold his ſhip, and ſhe being after- 
wards loſt, the others are not liable under 
the bond, unleſs the vendor has ſold , together 
with the ſhip, his intereſt 1 in the agreement 
of indemnity. 1 
3. But, if the vendor had agreed with the 
vendee to pay him ſo much if the ſhip ſhould 
be loſt within a given time, and the ſhip 
had been loſt within that time, it ſhould 
ſeem that the vendor might ſue the others. 

| | 371, n. 
4. Government having contracted to furniſh 
forage for a certain number of Horſes to be 


kept by a ſutler, and the contractor for fo- | 


rage having agreed not to commute the fo- 


rage for money, an agreement between the 


ſutler and contractor for forage, that the 
latter ſhall allow the former a ſum of mo- 
ney for each ration of forage allowed for 
the whole number of horſes, and ſhall retain 
the forage, is void. 433, 434 
5. And officer or ſailor who has agreed to 
ſerve on board a letter of marque, for certain 
wages during the voyage, and a ſhare of all 


285, 286 


poſſeſſory title in himſelf, 


. An agreement to pay a ſum of money to 


It 1 
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prizes, is not entitled to any part of the 
wages, if the ſhip is taken before ſhe com- 


pleat her voyage, although he ſhall have 


been ſent from the ſhip, before the capture, 
as prize-maſter on board a prize taken by 


her in the courſe of the voyage. Page 520, 


524 


In an action on an agreement to deliver 


poſſeſſion of certain premiſes, ſubject to 
the forfeiture of a ſtipulated ſum on failure 
by either party, the perſon who was to de- 
liver poſſeſſion cannot ſupport an action for 
the forfeiture, although he aver that he was 
ready and willing to deliver the poſſeſſion, 
&c. without ſhewing in his declaration a 


598, 599 


the aſſignees of a bankrupt when his certif- 


cate ſhall be allowed, whereby a creditor is 


induced to ſign, (although the money to 
be paid is for the benefit of all the credi- 
tors,) is void under 5 Geo. 2. c. 30. HI. 


660, n. to 673, n. 


. Vid Axxurry, No. 3. ASSIGNEE, No. 8. 


AsSSUMPSIT, No. 10. BILL of Exchange, 
No. 6. Box, No. 1. CoveEnanT, No, 
2, 16, 17. DEMAND, No. 3. Equity. 
No. 2. OprTion, No. 1. UsuRx, No. 
LA: | 

ALDERMAN. 


. Qu. Whether non-reſidence is a forfeiture 


of the office of alderman. 7 


. An alderman of London is not compellable 


to ſerve the office of cotable, 519 
ALIEN Enemy. 


is no defence in an action on a ranſom bill, 


(at leaſt on the plea of non aſſump/it,) that the 
plaintiff is an alien enemy. 619 to 626 


ALLEGATION 


. Allegations of fats ;mpertinent to the cauſe 
are ſurpluſage, and need not be proved. 642 
Such allegations will be ſtruck out, upon 


motion, and cots allowed. 


042 


. Allegations of facts immaterial but relative 


to the title of the party, though not neceſ- 
ſary, yet, when introduced, muſt be proved, 
otherwiſe the plaintiff will be no»ſuited. 


641 to 644, 643, n. 
K. ALT ER 
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ALTERNATIVE. 


Of limitations which can only take effect in 
the alternative. Page 487, n. 


AMENDMENT. 
I. The name of the attorney in the plaintiff's 8 
warrant may be altered ſo as to make it cor- 


reſpond with that in his declaration, after er- 
rer brought and the variance between the 


| warrant and declaration aſſigned for error. 


| 


109, 110, & n. 11II, n. | 


2. 80, a miſtake in the addition in the warrant 
of attorney may be amended after error 
brought. 110 


3: So, the ſirname of the attorney in the declara- 


tion may be amended and made to correſ- 
pond with that in the warrant after error 
brought. 110, & n. 
4. A judgment may be amended by changing 
it from © de bonis proprijs“ to de bonis teſtatoris 
1 Sc. after error brought. 110, n. III, n. 
5. So, if the judgment do not ſay that the da- 


mages occaſione detentionis debiti were award- 


ed ex aſſenſu ſao, it may be amended though 


that has been aſſigned for error. III, n. 


6. Amendments of omiſſions in matters of 


| 7. Vi ae 1 No. 2. 


form may be made after error brought, in 
qui tam actions. 1 
7. Aclerical miſtake in a return to a manda- 
mus may be amended after the return has 
been filed. i 
8. When there has been a general verdict and 
entire damages on ſeveral counts, ſome of 
which are bad, and evidence was only given 


that applied to the good counts, the verdict 


may be amended by the Judge's notes, and 
entered for the plaintiff only on the good 
counts. 362, 70g, FA 18 


AMO TION. 


Vide CoRPoRATION, No. 1, 2, 3, 4, 5. 


ANCIENT Demeſrc. 
Vie TENANT. 
AN 0 IENT Mil. 
Vide DECLARATION, No. 1. 
ANNUITY. 


I. If an annuity is ſecured by a Lond and alſo a 


deed of covenant, though the bond has been 
dogs | | 


131, 132 


| 


| 


| 


under an inſoluent act, he ſhall be liable to an 
aclion on the covenant for payments accru- 
ing after the diſcharge. Page z to 


2. But grantors of annuities diſcharged un- 


der the inſolvent act of 18 Geo. 3. c. 52. are 
protected from future Nye by § 30. of 
that act. 96 
3. By an expreſs Arten, the i of an 
annuity bond may wave a forfeiture for non- 
payment on the day, ſo as to be entitled to 
recover future payments, although the obli- 
gor has been diſcharged under an inſolvent 
act, between the time of the forfeiture, and 
the action brought. 378, 382 
4. If an annuity bond has been forfeited before a 
bankruptcy, the annuity may be valued, and 
the value proved under the commiſſion. 505 
5. If anannuity bond has been forfeited by ſlip- 


pletely extinguiſhed by a bankruptcy and cer- 


the arrears ſhall have been paid previous 
to the bankruptcy. 501 to 506 
6. Qu. Whether a Load for ſecuring an an- 
| nuity is within 4 & 5 Ann. c. 16. & 12. giv- 
ing the es of ſolvit poſt diem. 


APPARITOR. 


1. An apparitor cannot ſue in the ſpiritual 
court for his fees. | 607 
2. Vide PROHIBITION, No. 2. 


APPEAL. 
1. The juſtices are bound to receive an appeal 
from an order of removal, if tendered at the 
next quarter ſeſſuns, although no notice of an 


appeal has been given. 182 
2. If the pariſh to which a pauper has been 


not. time to lodge an appeal at the quarter 


moval, the ju/?ices are bound to receive it 
at the ſeſſions next enſuing, ſuch being the 
true conſtruction of 13 & " Car. 2. c. 12. 
183 

3. No appeal lies from an order of juſtices for 
the relief of a pauper. 316 to 319 
4. An appeal lies from the Inns of court, in 
matters relative to calls to the bar, to the 


12 Judges at Serjeant's Inn. 3309 to 343 
' Fa A 


forfeited prior to the diſcharge of the grantor 


ping the day of payment, the debt is com- 


tificate ſubſequent to the forfeiture, although f 


502, 503, 
504, 505, 50 


removed is at ſuch a diſtance that there is 


ſeſſions immediately ſubſequent to the re- 
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5. AJ udge of appeal from the Admiralty juriſ- 


6. Appeals to the commiſſioners of appeals from 
judgments by the commiſſioners of exciſe, 
and to the quarter ſeſſions from judgments 
by juſtices, in cauſes and proſecutions for 
forfeitures and offences againſt the exciſe 
laws, are ſaved by 1 Geo. 2. c. 16. 3. Page 


3325533 
A PORTIONM ENT. 


1. Apportionment of premium. 
ANCE. 
2. Of the produce of prizes taken by two or 
: more privateers. Vide PRIVATEER. 


Vide INSUR- 


APPRENTICE, APPRENTICESHIP. 


1. An apprentice is not aſſignable, nor tranſ- 
miſſible to perſonal repreſentatives. 270 
2. Settlement by apprenticeſhip. 
TLEMENT, No. 3, 4. 
4. Vide CovENANT, No. g. 


ARBITRARY Fine. 
Vide FINE on admiſſion, &c. 
ARES T: 


Vide Action, No. 5, 8. PEACE-Officer. 
\ PRACTICE, No. 8. 


ARTEFLLERY: 


Horſes employed in drawing the artillery are 
billetable under the mutiny act, whether they 
belong to the ordnance or are furniſhed for 

the ſervice by contract. 40⁰ to 410 


AS PORT AIX. 
Vide Cosrs, No. 16. 


I. An aſſignee of a bankrupt, a deviſee, and a 
perſonal repreſentative, are aſſignees in law to 
tae purpoſe of being liable to actions on a 

_ covenant for rent in a leaſe to the bankrupt's 
acviſor, or inteſtate. 176 

2. Qu. If the transfer to them is an aſſign- 
ment which will occaſion a forfeiture under 

| a proviſo not to aſſign. 170, Kn. 


is good unleſs the huſband diſagree. 
s If a term is aſſigned by way of mortgage, 


dictions in the Plantations may certi ify probable. 
cauſe of ſeizure. Vide ApmIRAaLTY, No. 2. 


Vide SEr- 


ASSIGNEE, ASSIGNOR, ASSIGNMENT. 


3 leaſe may be aſſigned to a feme covert, and | 
435 


not declare againſt the mortgagee in covenant 
as aſſignee of all the eſtate, right, title, in- 
tereſt, '&c. of the morigagor, even after the 
mortgage has been forſeited, unleſs the 
| CI has taken actual poſſeſſion. Page 
438 to 444 
5. But, under an abſolute aſſignment of a term, 
the aſſignee may be ſued on the covenants, 
before he has taken actual poſſeſſion. 444, n 
to 246, 5 
6. An aſſignee ixkes the thing aſſigned ſub- 
ject to all the equity to which the original 
party was ſubject. 614 
7. Difference between an under-leaſe and an 
aſſignment, Vide LEASE, No. 4, 5, 6. 
8. The aſſignee of a term, declared againſt as 
uch, is not liable for rent accruing after he 
has aſſigned over, though it be ſtated that 
the leſſor was a party executing the aſſign- 
ment, and agreed, thereby, that the term, 
which was determinable at his option, ſhould 


be abſolute. 735 to 737 


ASSUMPSIT. 


1. Indebitatus afſumpſit will lie on the judgment 
of a foreign court without declaring upon or 
proving the grounds and cauſe of action 
on which the judgment went. 4, n. 5, n. 

2. Aſſumpſit is a proper form of action although 
there has been an expreſs warranty. 18 to 21 

3. And although the warranty is of ſome- 
thing paſt or then exiſting, _ Lid. 

4. A ſumpſit for money had and received will 
9 when the money has been paid on a 
contract which the other party contends to 
be ſtill open. 27%, 24, Kn. 

5. Indebitatus aſſump/it lies upon an order to 
pay money made under the authority of an 
act of parliament. 10, 387 

6. Aſſump/it for money had and received willlie, 

if A. having obtained poſſeſſion of goods 
entruſted to B. by C. to be ſold at a e 
price, refuſes es to return them to B. 
or to pay the fixed Prices and B., being 
threatened with an action by C. pays him 
the price, for A. ſhall be preſumed to have 
ſold the goods. 132 to 134 

7. But, in ſuch a caſe (No. C.), the plaintiff 

muſt have given the defendant notice of the 
nature of his demand, becauſe a partythall 
not be permitted to avail himſelf of the 
generality of a declaration for money had and 


with a clauſe of redemption, the leſſor can- | 


received, to ſurprize the defendant. - 133 


8, If 


II. Aſſumpſit will lie for a fine aſſeſſed on ad- 
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8. Qu. If affumpſi for money laid out and | 


expended would lie in the aboye caſe 
r Page 134 
9. Aſumpſit will lie againſt the aſſignees of a 
* for a creditor s ſhare under an order 
* the W Eta for a dividend, 392 to 
394 

If the declaration contain a count on a 
"= agreement, and. alſo general counts, 
though the plaintiff fail in proving the ſpe- 
cial agreement, he may go into evidence on 
the general counts. | h 


miſſion to a copyhold eftate. 700, & n. 
12. In ſuch ain (No. 11. ), you muſt prove 
that the ſum laid to have been aſſeſſed, does 
not exceed two years' value of the eſtate 
(Vide FINE on admiſſion, &c. No. 1. ), becauſe 
you cannot recover a lefs ſum than that laid 
in the declaration. 70g, n. to 705, n 
13. Qu. Whether, in ſuch action (No. 11. ), 


you may declare that two years' value was | 


aſſeſſed as a reaſonable fine, without ſpecify- 
ing a particular ſum. 70oq, n. to 705, n. | 
14. In aſumpſit on a lic of inſurance, as 
for a total * an average iofs may be re- 
covered. | 704, n 
15. Vide BILL of Exchange No. 17. Lamar, 
No. 1. TIr IE, No. 4. 


ASSURANCE, ASSURED, ASSURER. 
Vide INSURANCE. | 


ATTACHMENT. 


I. bon of money in the 8 


Vide BANKRUPT, No. 11. 
2. The cuſtom of foreign attachment in the city 


of London has been certified by the Recorder. 
364, 365 
LE The form of ie on a foreign attach- 
ment. | 36 I 
In what caſes the proceeding againſt a he- 
riff aſter he has gone out of offcc mall be 
by attachment, and when by diſtringas. 447 | 
5. Vide PRACTICE, No. g. SHERIFE, No. 3. 
. No. 3. 


ATTORNEY. 


1. If an attorney has been ſtruck off the roll, 

_ {though at his own requeſt,) and called to 
the bar, the court will not permit him to 
be put on the rell again; atleaſt not unleſs | 


d 


he bas been diſbarred 0 application for 
that purpoſe to the Inn of court where he 
e Page 109 


2. A warrant of attorney may be entered at 


any time, pendente lite. | 110 


3. If an attorney's bill has been delivered a 


month, and not referred for taxation, the 
defendant, (in an action brought upon it,) 
ſhall not be permitted to queſtion the rea- 
ſonableneſs of the items at niſi prius, nor 
before the ſheriff. 188, 189 
4. If part of an attorney's bill is for buſineſs 
done in court, and the reſt for conveyanc- 
ing or parliamentary buſineſs, the Mater 


has power to tax the whole. 189, n. 
5. But not if the whole is for conveyancing, 
&c. ; Ibid. 


6. A party cannot change his attorney with- 


out the leave of the court. 286 


7. An attorney has a ſien on his client's deeds 
and papers for his bill. 100, 101, 206 
8. And may obtain an order to ſtop his client 
from receiving money recovered in a ſuit 
in which he was employed for him, till his 


vill is paid. „ 


* Qu. If he give notice to the other party not 


to pay the money over to his client, becauſe 


he has no other ſecurity for his bill, whe- 
ther he can recover againſt ſuch other par- 
ty, if he pay the money over after the notice. 
226, 227 

10. Unleſs ſach notice is given, the parties may 
compromiſe the debt and coſts, and the 
plaintiff releaſe the defendant, without the 
intervention gf the plaintiff's attorney, who 
in ſuch caſe will have no remedy for his 


bill againſt the defendant, Ibid, 
11. An attorney cannot be ſued by original. 
269, 300 


12. The ericson of the county court of 
Middleex, does not extend to attorneys, 


366, 367 

13. But that of the court of conſcience for Mel 

minfter does. We 
14. An attorney cannot be baz/. 450, n 


15. Nor the clerk to the defendant's We | 


| Lid. 
16. An attorney cannot de leſſee in an - 


ment. | 5 
17. And is not compellable to ſerve as con- 
table. | 519 

16. Pay- 


+ 
l 


"© 


the principal. Page 601 
19. Vide AGENT, AMENDMENT, No. 1, 2, 3. 
ATTORNEY General. 


Vi 4 INFORMATION ex officio. 


r ORN MEN T. 
1. Attornment is not neceſſary in any caſe 
ſince the ſtatute of 4 Ann. c. 16. $9- 2695 


270 
8 Vide anch No. 7, 8. 


A VE R A GE Li. 
Vide InSULANCE, No. 10, 11, 18, 48, 49- 


AVERMENT. 


- 0; Averment of facts, Pile ALLEOATION: 


verification. Vide V ERIFICATION: 
AVOWANT. 

Vide Cosrs, No. 14, 15. 

AVOWRY. 

Vids PLEADING, No. " 


; B. 
B A 4 i 


motion, if the defendant become 

a peer pending the action. 45 
2. If notice of juſtification has been given by a 
new attorney, not allowed by the court, the 
bail will not be permitted to juſtify. 206 
3. Bail to the a7 are not liable beyond the 
ſum ſworn to, and the co/ts, whatever the 
amount of the damages recovered may be. 
| Heer | 31 
4. In debt on a band conditioned for an in- 
demnification, &c. the defendant ought not 


for the amount of the damages incurred. 
4.32» 433 

5. The court will never go into the merits on 
a motion to diſcharge a party on filing com- 
mon bail, but will take the fact as ſworn 
to iu the Adavit to hold to bail. 422 


2. The concluſion of a plea by averment or 


. THE bail wil be diſcharged, upon 


to be held to bail for the penalty, but only | 
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18. Payment to the attorney is payment to | 


6. The keeper of a priſon cannot be bail. 


Page 450 
7. Nor an attorney. 450, n 
8. Nor the clerk to the defendant's Arey, 
3 450 n 


9 But if a perſon diſqualified from being bail 
(No. 6, 7, 8.) is put in, and not excepted to, 
the plaintiff cannot proceed on the bail-bon7 
as if no bail had been put in. 450, n. 


Facias againſt bail. 
No. 1. 


Vide VERIFICATION, 


BAILI F F. 


| Yide SHERIFF. 


BANKRUPT. 


| 1. Though a prior commiſſion has been ſuper- 


ſeded by conſent, a certificate under a ſecond 
bankruptcy does not protect future effects, 
unleſs the bankrupt pay 15 8. in the pound 
under the ſecond commmiſſion. 


2. An aſſianment, by deed, of a leaſe, part of 


a bankruptcy, 1s itſelf an act of bankruptcy. 
36 to 89 
3. So is an aſſignment of all a trader's ſtock, 


though only by way of ſecurity, and for 


4. So, though ſuch aſſignment (No. 3.) is 
only of one third of his ſtock. | 87 
5. A parole aſſignment of only part of a 
trader's ſtock and though by way of ſecuri- 
ty, if done in contemplation of a bank- 
ruptcy, is void. | 87 
6. A demand againſt a bankrupt cannot be 


| and converſion, ſubſequent to the bank- 
ruptcy, of effects belonging to the bankrupt 
eſtate. IOI 
7. On a general plea of bankruptcy under 
5 Geo. 2. c. 30. to an action on a bond, 
the plaintiff may give in evidence the condition, 
(without having ſet it out on the record), 
to ſhew that the action is not barred by the 


ceriificate. 155 to 160 


ment of a ſum of money, by a principal and 
ſurety, has not been forferted till after the 
bankruptcy of the ſurety, the det cannot be 
proved under his commiſ/ion, and therefore 
he may be ſued upon it notwithſtanding his 

9 * certificate, 


10. The proper form of a replication to a ſcire 


40 to 49 


a bankrupt's eſtate, in contemplation of 


Dalnuable conſideration. 07 


 fet-off in an action by his aſſignees, for trover 


8. Where a bond conditioned for the repay- 


EY 


of . ns. #4. 


« 
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4 


Bs _ certifcae, the debt as to him being contin- | 


Sent, and not within + 7 Geo. I. c. 31. Page 
T 5 5 to 160 
9. Bonds payable at a future day, are within 


5 Gee. 1. c. 31. though not given for goods 
fold by a trader. 159, n. 


10. Debts, which at the time of the bankruptcy 
may never become due, (and which are not 
within 19 Geo. 2. c. 32.) cannot be proved 

under the commiſſi on, and therefore are not 

- diſcharged by the certificate. I 59 n. 

11. Money owing out of England, (as in the 


Plantations, ) to a bankrupt, may be attached | 


by the law of the place, after the bankruptcy, 


for a debt due before it. 161, 162 


12. Qu. If a bankrupt after his certificate pay 


intereſt on a bond conditioned for the re- 


payment of money, granted before the bank- 

: ruptcy, whether this will amount to a new 
contract for the principal i in the bond, ſo as to 
| make him liable. „ 
When the petitioning creditor S debt is 
05 bond, it is not ſufficient in an action by 
_- me aſſignees for them to prove an ac- 
| knowledement of the debtby the bankrupt, but 
they muſt produce the ſubſcribing witneſs to 
prove the execution of the bond. 205, 206 
14. If! ſome of the bankrupt' s creditors are in- 
duced, by money, to ſign the certificate, 
though the bankrupt does not know of it 
at the time of their, ſigning, nor even when 
he makes the neceſſary affidavit in order to 
obtain the allowance by the Chancellor, yet, 
"IF he knows it before the actual allowance, 
the certificate is void. 216 to 218 

15. If money is given without the bankrupt's 
privity to induce creditors to ſign, in order 

to deprive him of the effect of his certificate, 
and ſufficient in number and value have 
ſigned, excluſive of thoſe who have taken 


TY 


money, the certificate ſhall be valid, 218 


16. But if, in ſuch caſe (No. 1 5l. ), the neceſ- 
ſary number and value is not complete ex- 
cluſive of thoſe who have taken money, it 
is void. | 2 WED 

17 The depoſitions of the act of bankruptcy, 
when recorded according to 5 Geo. 2. c. 30. 
§ 41. (or copies thereof, ) are evidence in an 
action at law, to prove the preciſe time of the 
act of bankruptcy, if ſuch time is ſpecified in 


them. 244 to 247 


18. An i inaecutacy in. 5 Geo. 2. £. 30. relative 
to the method of atteſting the record of pro- 
. ceedings before commiſſoners of bankrupt. 


Fage 245, n. 
19. A delt contracted before the Party enter- 


ed into trade may be the ground of a petition 
for a commiſſion of e 2282, & 


b 
20. If a trader execute a 6:1! of ſale of Mc 


_ ſtock and effects to pay certain creditors; the 
overplus, if any, to be accounted for to him. 
ſelf, this is an a# of bankruptcy. 283 
21. If a bankrupt, after he has obtained his 
certificate, and who trades again for himſelf, is 
left for ſeveral years in poſſeſſion of his houſe, 
houſhold goods and furniture, in order to 
aſſiſt in ſettling the affairs of the bankrupt 
eſtate, the aſſignees repeatedly ſtating the 
goods, &c. in their accounts with the ce. 
ditors, as part of the eftate, ſuch poſſeſſion 


| does not fall within 19 Jac. MET 1; 


ſo as to veſt the "= in aſſignees under a 
new commiſhon. _ 303 to 306 


22. Aſſumpſit will lie for a creditor”s ſhare un- 


der an order for a dividend.” 392 to 394 
23. And in ſuch action (No. 22.), the pro- 
ceedings under the coxmzſfion are conclu- 
five evidence of the debt. + Ibid, 
24. And the aſſignees cannot, in ſuch action 
(No. 22.), /et-off a debt due to the bank- 
rupt eſtate by the plaintiff, Lid. 
25. If a creditor has taken money for ſigning 
a bankrupt's | certificate it ſhall be recovered 


back in an ation for money had and receive! 
becauſe of the oppreſſion, and that there 


is not par delictum. 455, 670, n. to 672, n. 
26. An agreement to pay money to the aſſignees 
of a bankrupt on his certificate being allowed. 
though for the benefit of all the creditors is 
void under 5 Geo. 2. c. 30. II. 669, n. 
"on 67 3 n. | | 
| 27. Bankruptcy 1s no plea in bar to an action 
of treſpaſs for meſue profits. 562, 563 
28. Vide Excrse, No. 1. EX TENT, No. I. 
SCOTLAND, 


BAR. 


Trial at bar. Vide TREASON, No. 3. T rai, 
No. 55 7 ö 


. N ITT F 


Vide EviDENCE, No. 5. 


BARON. 


: n Hovenme: 
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M4748 B AR ON. 


BARRISTER. 


T5 0 bareifler cannot be admitted an at- 


3 Page 109 
A mandamus will not lie to compel the ad- 
N to the degree of barriſter. 339 to 

ä 343 

3 The only remedy in caſe of an arbitrary re- 
fuſal by the Inn of court to which the party 


belongs is by appeal to the I2 Judges. bid. 


DASTARD: 


1. A baſtard living with its mother for nurture | 


at the place of her ſetlement muſt be maintain- 
e by its own 1 and not by the mo- 
Wr 7 to 10 
2. When a baſtard dies inteftate the King 
takes his effects ſubject to his debts. 529, 

| 6 3 

3. An original order of baſtardy may be made 
at the Quarter ſeſſions. 610, 611, & n. 
4. An order of baſtardy, ſtating “ whereas it 
c hath appeared to us, Sc.“ without an 
expreſs adjudication that the perſon charged 


is the father, 1s Void. 6 37 to 640 
B 1 L L. 
1. An attorney mult be fad by bill. 299 to 
300 


2. A bill againft an attorney may be filed .in 
vacation to ſave the ſtatute of limitations. 
. 300 

BILL of Exchange. 


1. If a bill of exchange is not accepted, an action 


will immediately lie againſt the drawer, be- 
fore the time when it is made payable. 55 
2. Nothing but an expreſs declaration by the 
holder will diſcharge the acceptor. 235 to 238 
3. A bill of exchange given for money won 
at play is void even in the hands of an in- 
dorſee for valuable conſideration without notice. 

| 235, n. 614,713 to 716 

4. An agreement to accept may amount to an 
acceptance. | 285, 250 
5. Such agreement (No. 4.) may be fo ex- 
prefied as to put an indor/ce in à better ſitua- 
tion than the drawer. 286 
b. An agreement to accept on certain conditions 
is diſcharged if the conditions are not com- 
plyed with. 284 to 287 


{ 


| 7. If there i is a virtual acceptance in conſidera- 


tion that goods ſhall be conſigned to the ac- 
ceptor to anſwer the bill, together with a 


taking to the goods and ſelling them him- 


8. An attorney ſued by original on a bill of ex- 
change, and declared againſt as having ac- 
cepted it according to the cuſtom of mer- 
chants, may plead his privilege in abatement. 

3 99, 300 

9. A bill of exchange given upon an :ſuri- 


inddrſee, though for valuable conſideration, and 
without notice of the vfury. 713 to 716 


check in the form of a bill of exchange or 
promiſſory note, will bind the indonſor for any 
ſum and time of payment which the perſon 
to whom he entruſts the note ſo indorſed 
ſhall inſert in it. 4190 togys 
1 And the holder may declare againſt ſuch 


or promiſory note. r 
12. What ſhall be reaſonable nztice to the in- 


$ dorfor of non-payment by the acceptor of a 


bill of exchange, or drawer of a promyſſory note, 
is for the deciſion of the jury. 497 
13. A bill of exchange, with a blank indorſe- 


indorſee for valuable conſideration ſhall reco- 


614 
14. So, the innocent holder of a forged bill of 


conſideration, ſhall recover againſt the acceptor 
who accepted it not knowing of the forgery. 

| 613 

15. A bill of exchange being drawn by A. on 
B. payable to C. or order, and indorſed by C. 


ed to D. value in account“, and D. being 
indebted to B. and the bill ſent to B. and 
accepted by him, and he having given D. 
notice that he had received it and placed it 
to D's account, this is ſuch a ſpecial in- 
dorſement as reſtrains the negotiability of the 
bill. Ho 615 to 618 
16. And if afterwards a forged indorſement, pur- 
porting to be by D. to pay to E. or order, 
is written upon ſuch bill (No. 15.), and the 


bill 


policy on them, the holder of the bill, by 


elf, . the acceptor. Page 284 to 
EN Oy - 


ous contract! is void in the hands of an 
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An indorſement written on a blank note or 


an indorſor, as indorſor of a bill of exchange 


ment, being ſtolen and negotiated, an innocent. 


ver upon it againſt the drawer. 611 to 


exchange for which he has gived valuable 


in theſe words, © the within mult be credit- 
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bill difcounted, the perſon diſcounting . it 
| ſhall ſtand to the loſs. Page 615 to 618 
17. And if an agent of A. (B. having become 
inſolvent,) pay the money for A. and take 
up ſuch bill (No. 15), A. may recover back 
the money in an action for money had and 
received. Ibid. 
18. In an action againſt an indonſor, if the 
declaration do not alledge a demand on 
the acceptors and refuſal by him on the 
day when the bill became payable, it is 
error, and not cured by verdif. 654 to 659 
bg So, if the declaration do not alledge notice 
to the defendant of ſuch demand, and 
refuſal (No. 18) by the acceptor. id. 


B E of Middleſex. 
Fi e No. 8. 


BILL of Rey 
Vide Ransom. 


BILL of Sale 


Vide BANKRUPTCY, No. 20. 


BLACK Aa. 


If the offender under this a& (9 Geo, 1. 


c. 22.) is convicted within 6 months, the 
Hundred is not liable. 


BOND. 


1. A bond for performance of covenants or 
agreements is only a ſecurity (under 8 & 9 
Will. 3 c. 1 1.) to the extent of the penalty. 

| 492 50 

2. If the condition of a bond is that a ſervant 
ſhall not embezzle any money that ſhall 
come to his hands on account of his maſter, 


it is neceſſary for the obligee, in an action 


on the bond, to ſhew in his replication ſome 
particular ſum or fums embezzled, and how 
or from whom received. 203, 204 
3. Evidence of the acknowledgement of the debt 
by the obligor is not ſufficient to ſupport 
an action on a bond conditioned for the 
payment of money, but the execution muſt 
be proved. 205 
4. The condition of a bond being to render a 


fair, uſt, and perfect account in writing, of 
Ifums received, if the obligor neglect to pay 


678 


| 


| 


over ſuch ſums itis a breach of the condition. 
Page 367 to 369 
5. Vide AnnviTY, No. 1, 2, 4, 5 6. Bair, 
No. 4, 9. BANKRUPT, N No. 75 8, * Ix- 

| SOLVENT EY R 


a 


C. 
CAPITAL Baryeſt. | 
Whether” non- reſidence is a forfei- 
ture of the office of a capital burgeſs. 
CAPTOR, CAPTURE. 


| Vide InsURANCE, No. 10, 11, 14; 37, 35 
30, 46. PRIZE | 


CASE. 


I. Action on the caſe, Vide Action, No. 1, 


2, * 4. ASSUMPSIT. 

2. A caſe cannot be ſent by the committee of 
appeals of the privy council for the opinion 
of a court of law. 330, n 


3. Nor by the Maſter of the rolls. 330, n. 


CER TAILINTY.. 

1. The different ſorts of certainty. 153 to 154 
2. Certainty 1% a certain intent in general is 
all that is requiſite in counts, replications and 
indiciments, and returns to writs of manda- 
mus and habeas corpus. 
3. Such certainty (No. 2.) means what, upon 

a fair and reaſonable conſtruction, may be 


called certain, without recurring to poſſible 
facts. | 153 


4. Certainty 0 4 common intent is ſuficient in 


pleas in bar. 153 


| 5. Certainty fo a certain intent in ve particu- 


lar 1s necellary in eſtoppels, Ibid, 


CERTIFICATE by a Fudze. 


1. The certificate of the Fudge or court that 
there was probable cauſe for ſeizing. a ſhip or 
goods as contraband, ſhall protect the per- 
ſon making the ſeizure and proſecuting for 
a condemnation, although the fhip or goods 
ſhould be acquitted. 103, 104 
2. Or, when an action is brought for ſeizing 


a {hip or goods, although there is a verdict 


for the plaintiff, if the Fudge or court grant 
8 ſuch 


5 


153 


. 


Vide 


Vide 


2 
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ſuch certificate (No. 1.) the plaintiff ſhall 
not have more than nominal damages, beſides 
his ſhip or £0008, and ſhall not have cots. 
Page 103 

Such contficis (No. 1.) may be granted 
Bay the trial or ſentence. 103, 104 
And by a court of appeal from the Admiral- 


* juriſdiction in the Plantations. 104 


5. Vide Cos Ts, No. 6, 16. 
CERTIFICATE of a Bankrupt. 


Vide BANKRUPT, No. 1, 7, 8, 10, 12, 13, 15, 


10, 21, 25, 26, 27 


CERTIFICATE V Pauper. 


Ta Inſtance where it ſhall not operate to pre- 
vent the pauper”s ſon from gaining a ſettlement 

in the certifying pariſh. 402, 403 
2. Areſidence on the pauper's own e/tate, what- 
ever the value is, diſcharges a certificate, 740 


CERTIFIC ATE of a Cuſtom. 

I. If the Recorder of London has certified a 
cuſtom as part of the cuſtoms of London, the 
court mult take notice of it. 365 

2. And it cannot be certified again, Ibid. 

3. Vide CusTom, No. 10, 11, | 


CERTIORARI. 


1. A certiorari will not lie to remove a con- 

|  viftion by commiſſioners of exciſe for the 
double duties on beer. 

2. Acertiorari cannot be ſued out as of courſe, 
and without laying a ſpecial ground before 
the court, to remove proceedings in an 
action in the courts of the counties palatins. 

| | 721 to 723 

3. Nor to remove ſuch proceedings (No. 2.) 
in the courts of Great Seſſions, in Wales. 


4. Vide Cox vIcriox, No. 3. 


CESTUL que Truſt. 


Vide EqQuiTABLE Eftate, EjEcTuIxx, 
No. 3. 


CEST UI gue Uſ. 
Vide UsE. 


CHANCERY. 


N le PRACTICE, No. 10. 


530 to 534 


723, n. 


| 


886 


CHARTER. 


1. A charter creating a new corporation muſt 


be accepted in toto if at all. Page 517, & n. 
2. Qu. Whether a charter granted to an ex- 
iſting corporation may not be accepted in 
part. 517, Kn. 
3. Vide CORPORATION, No. 1. County, 
Nee. 


CHARTE R-Party 


1. Freighters of ſhips under the charter-par- 
ties of the Ea/t-India Company are not 
anſwerable for damage or loſs to the cargo 
happening by the act of God. 266, 267 


2. * Ship-damage” in thoſe charter-parties 


means damage from negligence, inſuffici- 
ency, or bad ſtowage in the ſhip, excluſive 


of what is occaſioned by ſtorm or other 


ſea-hazard. 


CHILDREN. 


I. Children, whether legitimate or baſtard, 


264, 265 


living with their mother for nurture, but 


having a different ſettlement from her, are to 
be maintained by their own, not their mo- 
ther's pariſh, | 10, n. 


2. Operation of the word * children” in a 


will, Vide W1LL, No. 15, 17. 
CLERGYMAN. 
r.'A clergyman is not liable to ſerve on 


juries. | 181 
2. Vide MARRIAGE, No. 4. 


| COMMISSION, COMMISSIONERS. 


1 What debts are proveable under a com- 
Vide BAN KRUPT, 


miſſion of bankrupt. 

No. 8, 9, 10, 19. 
2. Commiſſioners of exciſe. Vide Excisk. 
3. Vide Nift Prius. 


COMMON PLEAS. 
Vide OyeR, No. 2. TRIAIL, No. 3- 
COMPETENCY. 


Competency of evidence. Vide Eyipence. 


CONCLUSION. 


When the concluſion of a plea ſhould be to 


the court and when to the country. Vide 
o M PLEADING 
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' PzADING; No. 2, 125 13. Travzxss, | 
— VERIFICATION. | Drag 
CON © LU $ I V E. 


What evidence ſhall be cone luſive and in what 


caſes. Vide ADMIRALTY, No. 3. BanK- 
| RUPT, No: 23. 


CONCURRENT. 


1. What remainders are ſaid to be concurrent. 


Page 252, 487, n. 
be! inaccuracy of that ren. 487» n. 


CONDEMNATION. 


Condemnation in a foreign court of 4. 


ralty, Vide AnmiRALTY, No. 3. InsvR- | 
ANCE, No. 37+ | 
© CONDITION. 

Vide AGREEMENT. BAIL, No. 4. Boxp, 
No. I, 2 i : 


CONDITION Precedent. 


& 7 Inftance where the veſting of a prior, limi- 


tation is not a condition precedent in a will. | 


5 63. to 66 
2. Inſtance where it is. 
3. Where the performance of one cavenant is a 

condition precedent to another. 
| 4. Inſtances of conditions precedent in policies 


| of inſurance. Vide INSURANCE, No. 42, 43. 


CONDITIONAL Linitation. 


| In wills conditional limitations are all either 


« contingent remainders, or executory deviſes. 


| ” 727, n. 
CONSCIENCE. 


Vide CourrT, No. 1. 


CONSTABLE. 


1. When entitled to o double  cofts. Vi de 8 | 


No. 6. Ps, 
2 When a conſtable may plead the general 


iſſue, and give matter of juſtification in evi- 
dence. 294 


3. 2%. Whether an inhabitant of the city of 
| Oxford, but entitled to the privileges of the 


Univerſity, is liable to ſerve the office of 
conſtable for the city. 


2. Subſequent words in a will or deed may 


74 to 79 | 


665, 


4 
on —— —— 4 2 
— 1 * 


- * 
— en llidrade, Zh 


4. An attorney nes how atom terre as 2 

conſtable. Page 519 
5. Nor an e of London. id. 
6. Vide INDICTMENT. No. 7. Leer, No. . 
Ne. 


CONSTRUCTION. 


1. All W contracn ought. to have a 
liberal conſtruction. 264 


© 4 5 * 


qualify the extent of prior general words, 


© 399 
3. * where they have been held to do 
-: Ibid. 


4 The palpable miſtake of a word in a deed 
_ ſhall not > ra the amd intent- of the 
parties. 309 
| 4 When. the 8 1 time is . or 
after. an act done the day when the act was 
done is to be included. 448 
6. Obſervations on the rule in Shelley s Caſe, 
He 478 480, 483, 488, n. to 489, 


n. 489, 490, 


„ ĩ——8 — r EO lia 


5 7. That rule does not hold where the eftate 


for liſe is in one conveyance, and the kmita- 
tion to the heirs in another. 400 
8. Vide. Equtry, Na. 2. Maxis, No. 2, 
95 10, 11, 1, 18. Powen, No. 3: 8. 


OS CONTEMPT. 


Vide ATTACHMENT, No. 4. WrTxESs, 
No. 3. 


| CONTINGENCY. 


The meaning of the terms * double contingency,” 
or “ contingency with-a double aſpett.”” 65, bb, 
476, 477, 481, 482, 484, 48 5) &n. I 
4875 n. 488, n. 


CONTINGENT Detr. 

Vide BANKRUPT, No. 10. 
CONTINGENT. Remainder. 
Vide REMAINDER, No. G. WILL, No. 30. 
| CONTRABAND, | 


Vide SMUGGLING. 


- wu cs ws 
i — . 1 
„4% „„% „% * 


| 
. CONTRACT. 


1. Mercantile contracts ou ght to have a liberal 


conſtruction. 


513 to 520 2 


264 
2. Vide 


on 


2. Flr Adkrinnvy, Akri ERL, Assour- 
8rr, No.4. BAxK RU T, No. 12. Couxr, 
No. 2. Ex RETUTORY, No. x. GAMING, 
No. 1, 8. INDEMNITY, InsVRANCE, No. 
38, 39, 40, 41, 42, 43. PARTNER, No. 1. 

; PRIVITY, Usun! Y, No. 4. 


CONUSE E, CONUSOR. 
Vide Fixx, No. I. 


n 4 


CONVICTION. 


1. A conviction by a juftice of peace is void, 
 . _ unleſs it ſet forth the evidence. Page 469 | 
2. Difference between convictions and orders 

of juſtices. 112, 638 
3. Every conviction may be removed into the 
court of King's Bench by certiorari, unleſs 
where the power is ee taken? away by 
ſtatute. 5 31 
4. A conviction by the commiſſuners of ex- 
ciſe cannot be removed 7 certiorari. 5 30 to 
% an #4 Rok 1c. 83% 
5. Aconviction for 1 a gun, „being an en- 
gine for the deſtruction of game, without 
adding that the party uſed it for the deſtruc- 
tion of game, is void. 658, n. 
6. The information | in a een en for killing 
game muſt negative all the qualifications in 
22 & 23 Car. 2. cab. 25. 331, 332 

7. Vide ORDER, No. 2. 


C ON v 0 Y, ; 
Vide INSURANCE, No. 8, 9, 18, 19, 29, 30, 
3b 42. 


COPE. 


Cope and lot, in lead mines, are rateable to the 
poor. 291, n. 
COPY. 
1. The copy of a marriage regiſter is good evi- 
dence, 166, 572, n. 
2. And of depoſitions before commiſſioners of 
bankrupt, when recorded according to 5 Ges. 
2. cap. 30. § 41. 245. n. 
3. And of entries in n the journals of parliament. 
572, & n. 
4. And of the transfer books of the Eaft- India 
Company. 7 572 n. 
5. And wherever the original is of a public 
nature, though not a record. Ibid. 


181k 0 F THE PRINCIPAL MATT ERS. 


co HY L b. 


1. Qu. If copyhold eſtates are included in the 
word hereditaments in 27 El. cap. 4. F 2. 
| Page 690 n. 
2. One groſs fine cannot be aſſeſſed on the ad- 
miſſion to ſeveral copyhold tenements. 696 to 
704 
I And ifitis ſo ſtated (No. 2. ) in the declaration 
in an action for the fine (Vide AsSUMPSIT, 
No 11. th it is error, and not cured by ver- 
diet. Thad. 
4. Qu. Whether copyhold tenures aroſe out of 
villenage. | 698 n. 
5. Vide FINE on A , &c. No. 1. 
HEREDITAMENT. Monroe, No. 13. 
14. R Eflate, W ILL, No. 29- 


CORONER. 


A coroner is not liable to ſerve on Fon 181 
CORPORATION. 


1. The power of amotion is incidental to the 
body at large in every corporation, unleſs 
where it is expreſsly. confined to a ſelect 
part, by charter, bye-law, &c. 144 to 154 
2. Therefore, it in a retitrn to a mandamus to re- 
ſtore, if it is ſtated that the party was amov- 
ed by the body at large, it is unneceſſary to 

aver, that the power is veſted in them. 

| Ibid. 

4” If the party means to \ contend that it is con- 
fined to a ſelect part, he muſt allege it in 
reply to the return. I54 

4. Where non-reſidence is a good ground of 
amotion, it is unneceſſary, before proceeding 
to amove the party, to ſummon him to come 
and reſide. | 152 to 154 

5. Qu. If the ſame nicety is required in a 
charge to ground a disfranchiſement as in an 
indictment. 173, I 74 

6. Toprove the exiſtence of an aggregate cor- 
poration conſiſting: of different incorporated 
trades, entries of admiſſions into the different 
trades, as the company of carpenter*, the 
company of plaſterers, &c. are admiſſible evi- 
dence. 359, 360 

7. The court will not decide the validity of the 
election of acorporator, if the queſtion is new 

or doubtful, on a rule to ſhew cauſe for an in- 
formation in the nature of quo warrants, 
382 to 386 

8. Vide 


1 TABLE oF. THE. PRINCIPAL MATTERS. 


8. Vi Fu Cvsron, No. 1 
No. £6 TTY No. 1. 


* . 


0 OST . 
an The plaintiff in an action for VOTRE his ip 


or goods, ſhall not have coſts, although a 
verdift ſhould paſs for him, if the judge or 


court certify that there was probable cauſe of 
ſeizure as. contraband, Page 103 


2. To entitle a defendant to coſts under 3 Fac. 


1. c. 15. H & 4. when the damages are 


under 405. he muſt ſhew that he is reſiant 


in the city of London: 233 & n. 


3. Qu. If he muſt not alſo ſhew that the plain- 


tiff is. | 233 n. 
4. If the damages are 3 405. in affumte t 


againſt an inhabitant of 14; Alger, the de- | 


fendant ſhall have double colts, whether the 


plaintiff ſue in his own right, or as perſonal 


re preſentative. 2347 235 


| 5. But a perſonal repreſentative cannot be ſued | 


in the county court of Middleſex, and ſhall 
therefore pay coſts, though the damages are 
under 405. | 250, 251 
6. To entitle a con/table, i of peace, &c. to 
double coſts under 7 Jac. I. cap. 5. it muſt 
be certified by the judge who tried the cauſe 
that the defendant acted by virtue or rea- 
ſon of his office.  . | 4294, 395 
7. Under particular circumſtances, though an 


; information is refuſed, *the court will order 


the defendant to pay the coſts of the appli- 
Cation. l 
8. In taxing coſts, the am loſſes which 
witneſſes may have ſuffered by obeying the 


ſubpæna cannot be allowed. _ 422 


9. If there is a plea of tender as to part and non 
aſſumpſit as to the reſidue, and the iſſue on 
the tender being found for the defendant, 

the balance proved is under 40 s. yet the de- 

fendant, though within the juriſdiction of 
the county court of Middleſex, is not entitled 

to coſts under 23 Geo. 2. cap. 33. § 19. 


431, 432 
10. Nor if the debt 1 is reduced under 405. by 


a /et-off. : bid. 


11. Where there are iſſues joined on ſeveral 


counts, and on ſome a verdict for the plain- 
tiff, and on others for the defendant, the de- 


fendant ſhall not have coſts on the part of 
the record on which the verdict is found for 
him. 652, 6 53 


 Inronitarion, I 


| 7 Vide ALLEGATION, No. 2. 


12. Where the ine i is found for the ut 


on a ſpecial plea, or be has judgmenton de- 
murrer to ſuch, plea, he is to have coſts, by 
4 Ann. cap. 16. § 5. Page 653, n. 


13. Qu. If that clauſe of 4 Ann. (No. 12.) ex- 


tends to caſes where there is judgment for 
the plaintiff on a demurrer to a ſpecial flea, 
and afterwards a verd:# for the defendant 
on the general iſſue. Nia. 


14. An avowant ſhall pay coſts on the ſpecial 


683, n. 
15. And ſhall not have coſts on the affirmance 


avowries found againſt him. 


of ajudgment in his favour on a writ of er- 
ror. e bil. 


16. On treſpaſs for baking the plaintifPs cloſe, 


and digging up the ſoil upon the place in 
which, &c. and taking and carrying away 
the ſame, if the defendant plead not guilty, 
and a verdict is found for the plaintiff, but 
with damages under, 40s. and the judge 
does not certify, he ſhall have no more 
coſts than damages. | 749, 750 
HusgAxp, 
No. 4. TRIAL, No. 758. | | 


COUNCIL. 


The law committee of the y Council can- 
not ſend a caſe to a court of law for their opi- 


| nion. c | 335, n. 
COUNSEL. 
Vide BakRisTER, 
COUNT. 
1. What certainty is neceſſary in a count, [i de 
CxkxrTAINT v, No. 2. 


| 2. Vide CosTs, No, 11. 


COUNTRY. 


When a plea, Sc. ſhould conclude to the coun- 


try. Vide PLEAniNG, No, 12. 
VERSE, 


ITRA- 

COUNTY. 

1. The King cannot by charter authorize the 
trial of crimes out of the county where they 


were committed. 765, 766 
2. Vide W ALEs, No. 4. 


COU N T Y Palatine, 


A certiorari does not lie to remove civil pro- 
ceedings from the courts of the counties pa- 
latine without ſpecial cauſe. 721 to 723 

e COURT, 


r 


A TABLE OF THE PRINCIPAL MATTERS, 


COURT. | the ſon, and the maſter; the father is an- 
An action far »ſe and occupation does not ſwerable in covenant for what is to be per- 
" in the court of conſcience for the city of formed by the ſon. Page 500, 501 &n. 
ö Page 232 to 234 10. In a declaration in covenant, it is only ne- 
2. Nor any action for rent, or any real contra, | ceſlary to ftate as much of the deed as will 
or for any debt arifing by reafon of any cauſe ſhew the plaintiff's title. 642 
concerning a t/fament, matrimony, or any 11. And that need not be done in hæc verba 


thing concerning or belonging to the eccle- but according to the gal Ne. 642, 644 
| fraftical court. 233 | 12 Where ſomething is covenanted or agreed 
3. Nor for any ſuch matters (No. 2.) in the ad be dane by each of two parties at the Jame 
court of requeſts for the Toer Hamlets. Thid, | time, he who was ready and MHered to per- 
| 4 An inferior court cannot grant a neto trial. form his part, but was diſcharged by the 
365 other, may maintain an action againſt the 
8. * court of error may award a venire de other for non-performance ofhis part. 659 ts 
move. 703 3 
6. Court 2 vnde . Iz. Where there are mutual and independant 
| > ither party may recover dama- 
7. Vide ATTORNEY. No. 12, 13. FFF 
7 : P | ; 5 goes fora breach by the other, and it is no ex- 
COVENANT. cuſe for the defendant to allege a breach by 
Ix | 3 the plaintiff of the covenants to be perform- 
1. No ſet form of wards is neceſſary to conſti- ed by him. = 665 
tute a coẽ,rn ant. 2256, 27,737 14. Where covenants are ee and de- 
2. Any words amounting to an agreement, if pendant, the performance of the one is a con- 
under ſeal, are ſufficient. 737 


dition precedent to the performance of the 
3: If there is a power for huſband and wife joint- other. Ibid. 


ly to declare the 2% of a fine of the wife's | 15. Inftances where covenants or agreements are 
eſtate, and the huſband covenants with a conditions precedent, and where not. 659 to 669 
leſſee for quiet poſſeſſion againſt any perſon | 16. Inſtances where a party has done enough 
<laiming under the huſband, his executors ſhall to entitle himſelf to an action of coyenant 
be liable if the leſſee is evicted by a remain- or upon an agreement. 60 to 666 
der-man claiming under a joint execution 


17. Inſtances where he has not. 666 to 668 | 
of the POOL. 43 to 45 | 18. Vide Equity, No. 2. HUSBAND, No. 
4. A covenant for rent in a leaſe does not bind I, 2. | 
an under-tenant. 174 to178 STE : 
5. If one covenant to do a certain act in con- | COVENTRY. 


ſideration of a reward, and the other party | 


Vide PooR-rate, No. 10, II. 
prevent the ſtipulated thing from being lite- | 


rally done, and accept ſomething elſe asan | COVERT, COVERTURE. 
equivalent, he may be ſued for the reward, . | 
8 the reaſon of 5 non-compliance with | an, 
the literal terms averred in the declaration. "CREDITOM 

259 to 266, 659 to 669 | 

6. Covenant will lie againſt an original leſſee Vide BanKRUPT, DECREE, No. 1. 
before he takes aCtual poſſeſſion. 440 | NT 

q And againſt an aſſignee under an abſolute | | CRIMINAL Converſation. 
indefeafible aſſignment of the whole intereſt | . An action for criminal converſation is the 
in the term. 444, n. to 446, n. 


only civil caſe, where the actual celebration 
of a marriage mult be proved. 166 
2. Vide EviDENCE, No. 12. 


8. But not againſt a mortgagee of the term, even 
after the mortgage is forſeited till he takes 
actual poſſeſſion, | 438 to 444 „ 

9. In a common indenture of apprenticeſhip un- CROSS Remainder. 
der 5 El. cap. 4. between the father, the ſon, 


; 1 typ - vii * 
* 


| Vide REMAINDER, No. 1, 2. 
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© ROWN. 


3 


Vide ADMINISTATION, * 4 BASTARD, 
No. 2. Exciss, ExTenT, FORFEITURE, 


No. 1. e 


0 RUI J E. 
Senſe of the 804 i cruiſe” in "_ 0 in- 
44„„Cö·ĩw nr 2: PagOSIO 
CUSTOM. | 


1. A corporation being entitled to a cuſtomary 


duty on corn imported, acuſtom that factors, 


free of the corporation, ſhall receive to their 


own uſe, that part of the duty which ariſes 
from corn conſigned to them as factors, is 


gaod in law. 114 to 129 
2. Inſtances of cuſtoms good in law. 121, 
5 1 1 1 5 193, 194 
3. Of cuſtoms void in law. 194 to 196 


4+ A cuſtom that tenants, whether by parole 


or deed, ſhall have the way-going crop after 
the expiration of their term, is good in law. 

. | 190 to 197, & n. 
5. So is a cuſtom that the inhabitants of a 
| manor ſhall grind—all their corn grain and 
malt which by them or any of them fhall 
be uſed or ſpent ground within the manor 
—at certain mills. 208 to 214. 


6. But if it were, that they ſhall grind—all 


their grain whatſoever by them ſpent or 
ſold—at certain mills, it would be void. 210 
7. A decree to eſtabliſh a cuſtom binds all per- 
ſons in the ſame circumſtances with the ori- 
ginal defendants. 2175 n. 
8. In caſe of a dire breach of the cuſtom ſuch 


decree (No. 7.) may be revived by feire 


factas. 1 Ibid. 
9. But where it is only OD the proceeding 
muſt be by ſupplemental bill. Ibid. 


10. The court takes notice of ſuch cuſtoms of 
London as have been certified by the recorder. 
—— 1 363 to 365 
11. But will not take notice of the cuſtom 
in London that an. action ſhall lie for calling 
a woman * whore” becauſe it has not been 


certified, 365, n. 


12. Vide EVIDENCE, No. 13, 15. 


6. Vide Drunk ER to Evidence, No. 2 


A TABLE OF THE PRINCIPAL) MATTERS. 
1 


. 5 
DAMAGES. 


1. The plaintiff; in an action for taking hs 


ſhip or goods ſhall not recover more than 
two pence damages if the Judge or court 
certify that there was as probable cauſe of ſei- 
zure for ſmuggling. Page 103 


| 2. A jury may give interęſt on book-debts in 


name of damages. 360 


3. A court of error may give intereſt as damages 
on the ſum recovered by the original Judg- | 


ment, on the affirmance thereof, 723 to 
| 10 725 
4. Where there are entire damages on 1 ſeveral 


counts, ſome of which are badin law, it is 
F 


error. 1 23562, 703 


5. Qu. If the court may not aſſeſs the damages 
in all caſes where there is judgment by de- 
fault. : | 302. n. 


Pa zx, No. 4: een No. 1, 2. 


* 


DEBT, 


1. * aftion of debt will lie on a p FP 


ment, and without ſtating in the declaration 


or proving the ground. of the judgment. 


07 
2. Debt will lie wherever dates aſſump 
. 6 


3. Inſtances of ns of debt i in which it 
is not neceſſary to prove the exact ſum laid 


in the declaration. 6, 704 


4. What evidence is ſufficient in debt upon a 
bond where the ſubſcribing witneſs cannot be 


produced. 89 


. What debts are proveable under a com- 
miſſion of bankrupt and diſcharged by the 
certificate. Vide BAXkKRuPT, No. 8, 9, 10, 

6. Vide Wir N Ess, No. 2. 


DECLARATION. 


1. In a declaration in caſe for breach of a cu 
tom for inhabitants to grind at the plaintiff's 


mill, it is not neceſſary to ſtate that the 


inhabitants had and ought, from time 
0 whereof, &c.” nor that the mill is an 
ancient mill. 208, n. 
2. Vide ALLEGATION, AMENDMENT), No. !, 
3. ASSUMPSIT, No. 7. 13: BILL ff 
| Exchunge, 


I, 


A. TABLE: OF. THE: PRINCIPAL MATTERS.” 


Bebe Ned ths! 18,1. Corvnorp, 
No. 3. Covenant, No. 5, 10. DEB, 
No. 1, 3. Hus BAND, No. 1,2. MALICIoUSS 
| Proſecution, NUL tiel Record, PLEADING, 
No. 5 ge 7. 19 20, 21. SHERIFF, No. 4. 


i” 13 


Vat. DECREE. 


1. any one knowing of a decree purchaſe, 
though for a valuable conſideration, the pur- 
chaſe is fraudulent and void as againſt the 

\ creditor under the decree. Page 88 

2. Decree to eſtabliſn a cuſtom. Vide CUs- 
TOM, No. 7, 8 

3. A decree whlch only recites part of the 
proceedings cannot be read in evidence with- | 
out the bill and anſwer. -_ << 58 


DELIVERY. 
Vide MorTGaGE, No. 8. 


DEMAND. 
1. A demand is neceſſary before a landlord 
can enter for non-payment of rent. 466, 


and there is not a ſufficient di/reſs on the 
premiſes. 91 5 Ibid. 
Or unleſs the neceſſity of a demand is 
waived by the tenant, by expreſs agreement. 


| 46g 

4: A demand muſt be made on the acceptor 

before an indorſor can be ſued on a bill of 

exchange. 654 to 659 
DEMESNE. 

Tenant in ancient demeſne, Vide TENANT, 


No. 1. 


DEMURRER. 


F. Examples of good cauſes for 1 de- 


2. Inſtance of what is not a cauſe for ſpecial 


DE MU RR ER to Evidence. 


could have inferred from the lend de- 
murred 8 127 to 129, 214 


469 


2. Unleſs where 6 months' rent is in arrear 


murrer. 93, 314 to 316, 658. n. 


demurrer. 5 n. 


1. A demurrer to evidence admits the truth of : 
every concluſion of fact which the Jury i 


2. On a demurrer to evidence the party can- 


not take advantage of any objection to the 
pleadings, Page 211 to 213 
3- When evidence is demurred to the jury 
may aſſeſs the damages conditionally. 212, n. 


PE If they do not, and judgmenton thedemur- 


rer is given for the plaintiff, there ſhall be 
a writ of enquiry. „ 


F. And after the execution thereof the party 


may move in arreſt of the final judgment, 
on any objection to the pleadings, 213, 


214 
 DEPUTATION for * Game. N 


Vide Gans, No. 1. 
DEPOSITION. 


Depoſitions before commiſſimers of bankrupt 
when recorded or copies thereof are evidence 
w prove the time of the act of bankruptcy 

if ſpecified in them. 244 to 247 
DEVIATION. 


Vide INSURANCE, No. 7, 20, 22, 23,24. 


DEVIS E, DEVISEE. 


1. A deviſe is not a purchaſe within the mean- 
ing of g Geo. I. cap. 7. 738 to 741 


2. Vide ExEcuToRY deviſe, MoRTGAGE, | 


No. 15. WII. | 
DISCONTINUANCE. 
Vide PENAL action, No. I. 


DISCRETION. 


Inſtances of the exerciſe of the diſcretionary 
power of the court. Jide ALLEGATION, 


No. 2. CosTs, No. 7, INFORMATION, 


OVvERSEER, PRACTICE, RELEASE, I RIAL, 


DISFRANCHISEMENT. 
Vide CORPORATION, No. 1 25 3, 45 5. 
DISTRESS. 


1. In the notice for the fale of a diſtreſs under 
2 Will. & Mary c. 5. it is hot neceſlary to 
mention when the rent became due, for 

which the diſtreſs has been made. 268, 269 

2. A grantee or mortgagee, ſince 4 Ann. c. 16. 
8 9. may diſtrain before he has turned his 

right 
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right inte aftual polleffion by the attorn- 
went of thi tenant. Page 267, 270 


3. If 2 candle-maker or. maltſter forfeit the | 


- Gngle duties, and then become a bankrupt, 
and is comviied after the aſſignment of his 
eſtate, the double duties may be diſtrained 


for, on the candles, malt, utenſils and ma- 
terials! in the hands of the aſſignees. 395 to 


400. 400, n. 40 n, 
4- Diſtreſs i is not incident to a fee-farm rent 
as ſuch, unleſs the caſe is brought within 
Geo. 2. c. 28. 5 5. 
5. Pide DEMAND, No. 2. 
9: PooR-rate, No. 13. 


PLEADING, No. 8, 


DISTRINGAS. 


When the proceed; ng againſt the former bei 
is by diflringas and when by attachment. 447 


DIVIDEND. 
| Vide BankRuPT, No. 22, 23. 
(DIVIDING Point. 
Vide ImsURANct, No. 6. 


DO W E R. 


Vide SETTLEMENT, No. 17. 


DRAWEE, DRAWER. 
Vide BILL of 1 


= 
EAST INDIA Company. 
1. 8 EV ERA reſolutions on the conflruc- 
f tion of the charter-parties of the Eaſt- 
India Company. 259 to 265 


2. Copies of the transfer books of the Eaſt- 
India Company are evidence. 5725 n. 


ECCLESIASTICAL Court. 


Vide APPARITOR, PROBATE, PROCTOR, 
PROHIBITION, REGISTER. 


ECCLESIASTICAL Leaſe. 


Eecleſiaſtical Leafes can only be of lands 


bormeriy letten. 552 


604 to 606 


| 


ſſurance. 


q - 


E J 1 S TMEN T. 


1. Ejafiment will lie for a mine. 
2. Us e . Me in an chectment. 


450, n. 
3. Where it is clear chat the perſon in whom 


the legal e/tate is veſted is à mere truſtee, 
he ſhall not avail himſelf of his title to defeat 


his ce/tui que truſt from recovering in eject. 


ment. 695, 747 
4. Vide Mok roAOR, 8 I, 2, 3. Norrex, 
No. 1. 
ELECTION © 


1. Vide ConporATION, No, 7· INFORMA- 


ox, No. 4. Mayor 


2. Vide Or riox. 


ELEGIT: 


| x. The ſheriff on an elegit i is not bound to 
deliver a moiety of each particular tene-. 


ment and farm, but only certain tenements 
and farms making, i in value, a moiety of 
the whole. 


be ſet out by metes and bounds. 450; 
& n. 


The effect of an embargo on policies of in- 
Vide INSURANCE, No. 29, 30, 
31, 32, 33- 
EMBLEMENT S. 
Vide MoRTGact, No. 10. 
ENEMY. 
Vide ALIEN Enemy, PRIZE. 


ENQUIRY. 


1. A writ of enquiry is not neceſſary where the 
action 1s on a covenant for the payment of a 
| liquidated ſum. 302 
2. On the execution of a writ of enquiry inan 
action on a written inſtrument, the inſtru- 
ment muſt be produced. 302, &n. 
3. Vide DAMAGEs, No. 5. DEMURRER 7 
Evidence, No. 4. 


'ENROL- 


Pap 201 


456 to 459 
2. The land extended under an elegit muſt 


pf a 


ENROLLMENT, 


1. What is evidence of the enrollment of bar- 
gains and ſales. Vide EviDENCE, No. 4. 


2. Of leaſes in the pes of ey Vide 


| Evipencs, No. 5. 


ENTRY. 


1. Aiual entry is neceſſary to avoid a fine. 


Page 466, & n. 468, 469 
2. Q. If it is not neceſſary to prevent the ope- 
ration of the ſtatute of limitations. 


 EQUITABLE ate. 


1. Reſidence for 40 days on an equitable e/ate 
gains a ſettlement. 609, 738, to 741 


2. A deviſee of the ſurplus ariſing from the ſale 


of land after payment of debts and legacies 
has an equitable intereſt in the land, and may 
ber the land, paying the debts and legacies. 
40 
3. If 1 legal intereſt in land deſcend be 
ſimple «x parte maternd, and the equitable 
intereſt in fee- ſimple ex parte paternd, or 
vice verſa, the equitable ſhall merge in the 
legal eſtate, and both follow the line through 
which the legaleſtate deſcended. 741 to749 
4. Vide EjecTMENT, No. 3. 


* K r 


I, © by all caſes of a purchaſe for valuable confide- 


ration equity muſt follow, not lead the law. 
5 22 


2. The conſtruction of covenants and agreements | 


muſt be the ſame in equity and at law. 264 
3. So muſt the conſtruction of powers. 280 
4. Vide AS$1GNEE, No. 6, 


EQUITY of Redemption. 
Inſtance where a court of law takes notice of 
the equity of redemption of a mortgagor, af- 
ter the mortgage has been forfeited. Vide 
As$1Gnxx, No. 4. MorTGaAGE, No, 14. 
EN 


1. If error is aſſigned on a miſtake in form, 


the miſtake may be amended in the court be- 


low, pending the writ, of error. 109, 110, 
& n. 1II, n. 


| 468, n. 


| 


— 


2. ng this in a penal Fa, 


A TABLE OF THE PRINCIPAL, MATTERS. 


Page 109, 110, 
& n. 111, n. 
3. An avowant is not a plaintiff within 3 Hen. 
7. cup. 10. and is not entitled to ct or da- 


mages on the alirmiance of a judgment in his 


favour. | | 683, n. 

4. Vide AmgenDuzws, No. x, 3, 4» 5. 6. 
Couxr, No. 5. DAM As, Ne. 4. Tx 
CHEQUER Chamber. 


ESTATE. 


1. When general words in a will paſs an late 
for life, and when an eſtate in fee. 7 30 to 
| 20 I9 

2. A deviſe of © all my fate,” or & all my in- 
tereſt,” paſſes an eſtate in fee-ſimple. 734 


3. But © all my fate at A.” is deſcriptiye of 


locality, and paſſes only a {fe-eftate. 734 
4. And this, although the teſtator ſhould have 


marked his diſapprobation of his heir at 


law by a legacy of 15. 730 to 735 
3. In general, if an eſtate is given indefinitely 
without words of limitation, an intereſt for 
life paſſes. 727, n. 
4. Settlement by eſtate. Yide SETTLEMENT, 
No. 16, 17, 18, 19, 20, 23, 24, TH 
5. Vide LimiTaTION. 


ESFUPPLL,:..: 


What certainty is neceſſary in etoppels. Vile 
CERTAINTY, No. 5. 


EVIDENCE. 


1. Parole evidence is admiſſible to rebut the 


reſulting uſe to the conuſor of a fine. 24 to 


| 26 
2. An implied revocation of a will may be rebut- 
ted by every ſort of evidence. 39 


3. The writ of execution is not evidence of the 
judgment, unleſs againſt the party to the action 
in which the judgment was given. 41 & 


n. (m). 


4. The certificate of the auditor of the Duchy of 


Lancaſter, is ſufficient evidence of the enroll- 
ment of a Duchy leaſe. 56 to 58 

. So the indorſement by the proper officer is 
ſuſkcientevidence of the enrollment of a bar- 
gain and ſale. | 57, 58 
6. In debt on a bond, if the defendant's admiſ- 
ſion of the debt is proved, and that the at- 
tendance of the ſubſcribing witne/s cannot 
be procured, it is ſufficient to prove the hand- 
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AT ABLE O's. THE PRINCIPAL MATTERS. 
E XCHE QUER Chamber. | 


0 eee the defendant, and of the witneſs. [ 


ARS M | 9 5 Page 89, 90 
atter of W happening after the aion 
beagle, but before plea pleaded, may be gi- 


ven in evidence, in thoſe actions where ſpe- | 
dial, matter way: be 2 on the general 


e. a „dos da 108 


| 8. An executor, who ke no Ne intereſt, 


is 2 competent witneſs to prove the te/tator's 
ſanity. VP 134 to 136 
9 · If a perſon intereſted execute A ſurrender or 


a releaſe, he is an admiſſible witneſs, although 


the ſurrenderee, Sc. ſhould refuſe to accept 
the ſurrender or releaſee. N 135, 136 
10. It is no objection to an executors teſtimo- 
ny, that he may be liable to actions as exe- 
cutor de ſon tort. f 1 


11. When copies are evidence. Vide Cop v. 
12. The miniſter and ſubſcribing witneſſes to | 


the regiſter are not the only competent bit 
nieſſes to prove . of the perſons 
married. -.,.- b e 156 


7 13. One who has ated in breach of an alleg- | 


ed cuſtom is not a competent witneſs to diſprove 
the cuſtom. 389 350 
14. To prove the manner of conducting a par- 
ticular branch of trade at one place, evi- 
dence may be given of the manner of con- 
0 the ſame branch at another place. 
| 492 to 495 
15. 88 of the euſtom of one manor is not 
admiſſible to prove the cuſtom of another ma- 
nor. 495 
16. Inſtance where evidence of opinion is not 
admiſſible. 512 
17. A witneſs is not bound to anſwer whether 
he is a papr/t. 572 
18. The acknowledgment of one out of ſeveral 
drawers of a Joint and ſeveral prom iffory note 
may be given in evidence on a ſeparate action 
againſt any of the others, and will take the 
caſe out of the ſtatute of limitations. 629, 
630, & n. 
19. Inſtance where a party offering what is 
not the beſt evidence, it ſhall be read if it 
make againſt him. | : 7525 753 
20. Vide BANKRUPT, No. 23. CorPoRa- 
TION, No. 6. Decree, No. 3. Feme 
auen, No. 3. IxpIcxMExx, No. 4. 


EXCH A N G E. 
Lide Bru. of 2 


A writ of error from the King s Bench to the 
1 chamber, cannot be quaſhed in 
the King's Bench. Page 339 
2. Qu. If a writ of error lies Fram the King's 
Bench to the Exchequer chamber in a qui 
tam action of debt. . 337» 338 

3. Q. If in any caſe when the action is by ori- 


ginal. „„ 
4. It does not lie 1 in actions de ſeandalis magna- 


INE 7 > 5 337 
5. On a writ of error from! the King's Bench, 
only a tranſcript of the record is ſent into 
the Exchequer chamber. 338, n. 
6. The ſtatute of 3 Hen. 7. cap. 10. extends 


to the court, of error from the King's Bench 


in the Exchequer chamber. 724, n. 
7. But the practice of that court is never to al- 
low intereſt on the money recovered by the 
judgment below, when affirmed. I bid. 


EXCISE. 


1. A 00 for not paying the exciſe duties 
upon candles, incurred before a bankraptcy, 
but not ſubſtantiated by conviction till after, 
continues a lien upon the e/tate in the hands 
of the Wee, and may be diſtrained for. 


e e 
+ $o in the 00 of ala. 399, 400, n. 401, n. 


3. Vide CERTIORARI, No. 5. 


EXCLUSIVE. 


When a time ſpecified is to be excluſive, and 


when incluſive. Vide © AFTER,” „FROM, 
HuE and cry. 


EXECUTION. 


1. If a plaintiff cannot find ſufficient effects to 


ſatisfy his judgment the court will order the 
ſheriff to retain for his uſe money which he 


has levied in an action at the ſuit of the de- 
fendant. | 2 219 
2. Vide ELEGIT, EXTENT, HUsBAND, No. 3. 
 InsoLvenT Dettor, No. 5. JUDGMENT, 
No. 8. PARTNER, No. 2. OHERIFF, 
No. 1, 3, 4. 


EXECUTOR. 
I. An executor cannot be ſued in the county 
court of Middlejex. 2950, 251 


2. Lide ADMINISTRATION. 
ENECUTORY 


-. 
i... 


2. 


J. 


1. 


wil 


\ \ R CS Wn Hs . 2 
* (v Pa, 2 4 24.6 *;- 
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* TABLE OFTHE: PRINCIPAL MATTERS. 


EXECUTORY. 


© If money is paid on an illegal contraft, 
white the contract remains executory the 
money may be recovered back, in an action 
for money had and received. Page 452, 454, 


5 . 


.* . 


+*E XECUTORY Devise. 


1. An executory deviſe of a real ate to B. 
after one to the heirs of the body of I. is 
not too remote, becauſe it muſt veſt either 
in poſſeſſion or as a remainder on the death 

of A. | 470 to 491 

2. Vide REMAINDER, No. 3 4 5. WIII, 

85 "24s 25. | 

EXEMPTION. 

1. Preſcriptive exemptions from ſerving on 
juries are not-taken away by any of the 


ſtatutes concerning juries, 179 to 181 


2. Vide 1 No. 3, 4, 5: 


EXTENT. 


1. An extent E the Crown in caſe of a bank- 
ruptcy does not attach, if iſſued after the 
aſſignment. 398, 399 

2. Nor in the caſe of a#tons, if after judg- 
ment. 


F. 
FE E- F ARM. 


1. A FE E- farm rent is a rent granted in 


fee, of at leaſt one-fourth the value 


of the land at the time of the grant. 604, 
& n. 605, &n. 

2. It may either be a rent-ſeck or rent- 
charge. 605, n, 


F E LON, FELONY. 


Vide FORFEITURE, No.1. PEACE- Officer, 


Rior, No. 4, 6. 


F E M E Cert. 


1. A feme covert is capable of purchaſing of 
others, without the concurrence of her 
buſband, ſubject to his diſagreement, which 
will diveſt the ate. e 435 


* a 


399 


— 


J 2. Hence, in covenant for rent againſt. an af- 


fegnee, an aſſignment over before the rent ac- 
crued is a good plea though the plaintiff 
reply that the aſſignee over is a feme covert. 


Page 435 


3. Afeme covert's will of perſonal eſtate, au- 


thorized by a power in a marriage ſettlement, 

cannot be given in evidence till proved in the 

eccleſiaſtical court. 681 to 683 
4. Vide Husnaxp. 


EOF FME NT. 


If tenant ex parte maternd make a feoffment to 
the uſe of his maternal herrs, and the feoftee 
re-enfeoff him expreſsly to the uſe of thoſe 
heirs, yet the re-infeoffment ſhall enure to 
the paternal heirs. 745, n. 


FICTION of Law. 
Vide Maxims, No. 5. 


FINE. 


1. Parole evidence is admiſſible to rebut the 
reſulting «ſe to the conuſor in favour of the 
conuſee. 24 to 26 


2. The fine and deed to lead the uſes are tobe 


conſidered as one conveyance. 45 
3. Afiual entry is neceſſary to avoid a fine. 


466, & n. 468, 469 


FINE on admiſſion to a copyhold. 


1. Two years' rent, without any deduction 
for the land- tax, is fixed as the ſum aſſeſſable 


for an arbitrary fine on admiſſion to a copy- 


Holl eſtate. 697, n. to 700, n. 


2. Vide Ass uMPSIT, No. 11,12, 13. 


FISHERY. 


1. 9s. Whether there can be a ſeveral Jon | 
without the ownerſhip of the ſoil. 56 


2. A perſon who fiſhes in the filbery of ano- 


ther for the avowed purpoſe of giving riſe to 
an action to try the right, is not liable to 
a penalty under 5 Ges. 3. c. 14. 499, 500 

FOREIGN Attachment 


Vide ATTACHMENT, No. 2, 3. 


FOREIGN Fudgment. 


DEBT, No. 1. 


Vide ASSUMPSIT, No. I. : 
Ea FOREIGN 


A TABLE OF THE PRINCIPAL MATTERS. 


ot FOREIGN Shipe and Property. 
Vide INSURANCE, No. 28. | 


' FORFEITURE. 


x. The goods of a felon veſting in the Crews * 
by forfeiture are not ſubject to the debrs of | 

the felon.” Page 527, 528 | 
2. Forfeiture of a penalty in an agreement, bond, 
&c. Vide AcREEMENT, No. 6. ANNUI1- 
TY, No. 1, 3, 4, 5- Bait, No. 4. In 
SOLVENT Debtor, No. 1. LEASE, No. 4. 

3 Forfeiture of an office. Vide ALDERMAN, 
No. 1. CaritaL Burgeſs. 

4. FoRFEITURE under the exciſe la ws Vide 

a Disrxkss, No. 3 


FORGERY. 


Vide BiLL of Exchange, No. 14, 16. In- 
DICTMENT, No. 4. LimiTATION of 
actions, No. 4+ 


FRAUD. 


1. There may be caſes which fraud will 
take out of the fatute of limitations. 632 
2. Vide BANKRUPT, No. 2, 3, 4, 5, 14, 15, 
i 16, 19, 20, 255 26.  DecrEx, No. 1. 
 InsURANCE, No. 12. JUDGMENT, 
No. 6. LIMIT ATION of Actions, No. 4, 5. 
Maxims, No. 6. *PLEADING, No. 17. 
PowER, No. 9. RansoM, No. 4. RE- 

' LEASE, No.2. SETTLEMENT, No. 16. 


FREIGHT. 


1. The freight is a lien on the cargo of the 


ſhip... 100 


2. No freight i is due unleſs the /bip arrive. 
523 

_ F rk OM 

Inſtance when «from ſuch a day” includes | 
the day. | 53, n 


. 
GAME. 


7 X Lord of a Hundred or wapentale can- 
1 not grant a deputation to kill game. 


| 2: In a conviflion for killing game the 7 


mation muſt negative every one of the quali- 


feation meytignes in 22 & 2 3 Car. 2. c. 25. 


Page 331, 332 
3. A conviction for uſing a gun © being an en- 
© vine for the deſtruction of game” is void, 


unleſs it add that the party uſed it for the 


deſtruQion of game. 658, n. 
GAMIN G. 
| I, Contrafis as well as ſecurities for money won 
at play are void. : 715. 
2. Securities but not contradts for money lent to 
play with are void. „ 


3. A bill of exchange or promiſſory note for mo- 
ney won at play is void in the hands of an 
indorſee, though for valuable conſideration, 
and without notice. 614, 713,715 


GENERAL hie. 
Vide ConsTanLE, No. 2. Cos rs, No. 13, 
16. PLEADING, No. g, 11. 

G L O U © ES T E R. 


Per ary being committed in the boath-hall 
within the limits of the county of the city 
of Glauceſter, on the trial of a cauſe before a 


Jury of the county at large, the indictment 


may be found and tried by juries of the 
county at large. 760 to 766 


GRACE. 


| 2y. Whether the drawer of a promiſſory note 


is entitled to days of grace. 62, & n. 


G RE AT Sons. 
Vide WAL Es, No. 1. 3. 


G R oO AT I 
 VideLonv's An. 


HABEAS Curpus 


1. PHE court will not grant a habe: 
corpus ad teſlificandum to bring up à 
priſoner of war. 403, 404 


* 


2. What 


1. 


Vid, 


1. if 
are 
for 
tri 
ind 
ing 
tric 
Ane 
oth 
rate 


2, W. 
repa 
adjo 


es 
re 


9 of habeas ge., 
"Now | 
H E 1 R. 


w ords in a wil tending to diſinherit an heir 
at law, will not have that effect unleſs the 
eſtate] is compleatly deviſed to another, Page 


734 
HEIRS. 


1. 3 where the i cc heirs” ſhall be 
Ds to mean heirs of the body. 
| 254, & n. 
- When „ heirs of the body” are words of 
"as, ROS . eg 0331 
3 When words of el. 
43888, n. 
. Where ee ſhall be preferred to pater- 
nul heirs. Vide EurT ALR Eſtate, No. 3. 
5. Where the paternal heirs ſhall be + om 
Vide FEOFFMENT. | 


HE RB A GE and Pannage. 


| What paſſes by a grant & herbage and 
„ 5 290 
2. Qu. Whether berbage and pannage are 
rateable to the poor. 289 to 292 


3. Ejefiment or treſpaſs 1 will not lie for  herbage 
and pannage. | 291 


HERE DITAM ENT. 
Qu. If copyholds are included in the word 
* hereditaments“ in 27 El. c. 4. $2: 690, n. 
HIGH Treaſon. 2 
Fide Taaasen, 8 I Sug 


HIGHWAY. 


1. If aparih conſiſting of two diſtricts which 
are bound to repair ſeparately be convicied 


tricts, the other having no notice of the 
indiciment, the court will conſider it as be- 
ing ſubſtantially the conviction of the diſ- 
trict which ought to have repaired, and if the 
fine has been levied on an inhabitant of the 
other, will grant a ſpecial mandamus for a 
rate on the diſtrict bound to repair. 405, 


406 
2. When a highway i is overflowed or out of 


repair, paſſengers may ju/tify going on the 
ayjoining land. 718, 720 


470 to 491 


for not repairing the road in one of the diſ- 


A TABLE OF, THE, PRINCIPAL MATTERS. 


What cortainy is required in returns to 1 
Vide CanrTainTy, 


HIRING. 


Settlement by hiring and ſervice, 1 de Ane 
MENT. No. 6, 7+ 8, 9, 10, II, 12, 13, 21. 


HORSES. 


25% | 


— 


1. Unſound horſes, Vi „ WARRANTY. 

2. Horſes employed in drawing the, artillery 
are billetable under the mutiny act, whether 
they belong to the ordnance or are furniſhed 
by contract. Page 406 to 410 


HOSTAGE. 
Vide Raxsom, No. 1, 3. 


HOUSES: 


No. 14. 

PF ke” CE x 
HovERING ag. . | 587 
HUE and Ci. 

Proceedings againſt the Hundred on the ſtatutes 


| of hue and cry muſt be commenced within 


a year after the robbery committed, and the 
day on which it was committed is to be 
included in computing the year. 448 


| 


. HUND RED. 


| 1. A lordofa Hundred cannot point a game- 
27 to 29 


keeper. 
2. The Hundred is not liable if the robber is 


committed. | 678 


BE 23 3,5. 


I HUSBAND. 


I. In an action of covenant by the huſband of 
© tenant in fee, he muſt declare on a ſeifin in 
their demeſne as of fee, in himſelf and his 
wife, in right of his wife. 
2. If he declare on a ſeiſin in his demeſne, as 
of freehold, in right of his wife, it will be 
bad on ſpecial demurrer. Ibid. 
The huſband cannot have execution for the 
coſts on a plea of coverture found for the de- 
fendant, without a ſcire facias, 


4. Vide COVENANT, No. 3. SETTLEMENT, 


EY NIST: tf. 
BT | I. 


2 2 
— — 


— 9 1 RW 


How to be rated for the poor. Vide PooR-rate, 


taken within 40 days wow the crime was 


3. Vide BLACK ad. Hug and cry. Riot, 


314 to 316 


614, 615 
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What that be evidence of Rong in a 3 


tion of actual marriage. 2 de ane, 
. 12. ; | 


IMPERTINENT. 


Impertinent allegations 1 in leading. Vide Alu- 


Ran does No. 1, 2 


IMPLICATION. 


"Sd" ina wit 47 5, 480, 48 I, 483, 484, 
489, n. 
2. F de Fus REMAIN DER, No. 


1, 2. RETURN, No. * $8 


INCLUSIVE. 8 


When a time ſpecified is to be :nclufive and 


when excluſtve, Vide “ "AFTER cc *F ROM”, 
" FIVE and cry. 4 


INDEBIT ATUS Afump/e. 


Vide AsSUMPSIT, Na. 134. 55 6, 75 8, 95 


II, 12, 13, 14. BANKRUPT, No. 25. 


INDEMNITY. 


A mercantile policy of inſurance. is a mere 


453» 755 


| contraci of indemnity. 
IN DEN TURE. 


Indenture of n Vide CoVvEN ANT, 
No. 9. 


INDICTMENT. 


1. An indictment is inſufficient wherever all 


the facts charged may be true, and yet the | 


party be innocent. 148 
2. Another proſecution depending for the ſame 


crime cannot be pleaded in abatement to an 


indictment. 228, & n. 


3. The court will not quaſh an indictment on 
the motion of the proſecutor unleſs on the 
228, 229 


ground of inſufficiency. 


+ 3 I 
44 k 


ln JAMAICA. E de, hed 
| U. Whether the Nature of F 4 extends 
FI to Jamaica. . | Page 3 | 
IDEN r 1. 


A TABLE or THE PRIN.CT PAL: MATTERS. 


4 The LO 


hs 6 $ purporting to be a bank-note,” 
in an 8 mean that the note, upon 
the face of it, appears to be a bank-note, 
and the want of ſuch-appearance cannot be 
ſupplied by euidence of repreſentations of the 
party when he diſpoſed of it. P. 287 to 289 


yg An indictment for obſtructing the execution 


of a power granted by Natute, lies at com- 
mon law, and ought not to conclude * con- 
tra formam ſlatuti. 428, 429 
6. But an indictment for an offence created 
by ature is bad, unleſs it conclude © contra 
' formam A 428 
7 An indi&ment for not ſerving the office of 
conſtable under an appointment by a corpera- 


tion, without ſhewing a right in the corpora- 


tion to appoint by grant or preſcription, is 

D | 516, 518, 520 
8. Vide 2 2. GrovcksrER. 
| Murper, No. 2. TREASON, No. x, 

VARIANCE, No. 1. VERDICT, No. 5. 


INDORSEE, INDORSEMENT, 


INDORSOR. 


Vide BILL of exchange, No. 359, 10, 11, 12, 
135 145 15, 16, 18, 8 0 


INFORM ATION. | 


1. Another proſecution depending cannot be 
pleaded in abatement to any other but gui 
tam informations. 5.57.25 , Kn. 
2. It is a general rule, that in order to obtain 
an information for a private hel, charging 
a ſpecific offence, the party libelled muſt 
deny the charge upon oath. 271 

3. The above rule (No. 2.) is invariable, un- 


leſs the party is abroad at a great diſtance, 


or the charge is of criminal language held 
in parliament. | 372 to 376 
4. In what caſes the court will grant an infor- 
mation againſt juſtices of peace, or magi- 
flrates of a corporation on a charge of abuſ- 
ing their Mes to ſerve elettion purpoſes. 
| 567 to 569 

5. Vide Cos vs, No. 7. Orzas ERA, No. 3. 


INFORMATION e Se 


1. The court will not give leave to quaſh one 
hled by the Attorney General. 227 t0229 
TE es 2. But 


I. 


2. 


A TABLE OF TH * PRINCIPAL MATTERS. 


2. But he may enter a noli proſequi upon it and | ſchedule, he ſhall hold the money as a truſtee. = 
; "ww den en BY Page 88 to M9 for his aſſignees. Page 455, 456 | 
* 4 4. By 18 Geo. 3. cap. 52. the inſolvent is pro- 


INFORMATION ; in the nature of quo war- tected againſt bonds executed before, though 


rants. | | J not 1 8 till _ the day in the act. 2 | g 
Vi a CoRroRATION, No. ; | 644 to 646 \ 
| [+ An action will not lie againſt the ſheriff, or 
INF O RM ATI ON for billing Four his cer, for taking a diſcharged inſolvent 
in execution. | 649 to 652 
Vide RAND, No. 2. | | 49 5 
| {1 INS TANCE n 
INHABIT ANT. . 5 


rice: between the ance court and 


1. Inhabitants of market conn vu, MARKET the prize court of Admiralty. Vide Abui- 


Po 9 | RALTY, No. 5. 
. Vide HIGHWAY, No. 1. . 
IN JU NCTIO N. T3 INSURANCE, INSURED, INSURER. 
Vi 4 Tauss, No. 2. | 1 1. A ſtipulation, though written on the margin 
INN | f = 5 of the polic, is a warranty. 10 to 14, 12 n. 
0 . 


2. But if on a ſeparate paper, though pinned 


Vide BARRISTER. No. 2, 3. or wafered to the . it 18 s only a repreſen- 


| tation, | n. 47 
INQUIRY. 3. Difference between repreſentations and war- _ Na f f 
Vide ExduIRv. Inis. 10, 12, 247, 248,249, 276 
| 5 0 8 5 I 4. Harranties in policies mult be ſtrictly com- 
INROLLME NT. I plied with, but repreſentations need only be 
e he. fair, and ſubſtantially true. 361%, 


5. The word ſeamen, in a policy, extends to all 
IN 80 LV ENCY ; mo 9 including boys, cook, Sc. 10 to 


. 14, 11, n. 12, n. 
1. The inſolvency of a defendant, ſince the 6. If a ſhip fail on a voyage different from, 


action brought, is good cauſe againſt Judg- although coinciding i in part with, that in- 
ment AS in caſe of 2 nonſuit. | 646 ſured, the policy 18 diſcharged, although the 
2. Vide SETTLEMENT, No. 16. Ts loſs * before the dividing point, 16 to 
IN SOLVEN + 1 Debtor. : 7. A deviation intended, if the %% happen be- 

1. A diſcharge under the inſolvent act of an Is n net Giſekarge the pe- 


16 Geo. 3. cap. 38. does not protect the 9: 17, 351 


: 8. A warranty © to fail 
party againſt a covenant for payment of an J fail with convoy” means 


annuity, as to payments accruing after his he CU Om or the vojage, and not a a 
diſcharge, although a bond to ſecure the e wth Convoy. 7 to 74, K 
annuity was forfeited before the diſcharge. 8 n. 707, 708 
| 93097 9. But in ſuch a REP (No. 8.) an unforeſeen 
2 diſcharge under 18 Gro. 3. cad. 52. ſeparation i is no breach of the . 52, 
does (by & 30.) protect the grantor of an 258, 708 
pl. 15 73 3 Fug SLATE Fu 3 ng after his 10. Aſhip and goods being inſured for a 3 
diſcharge. 96 if the ſhip is taken try recaptured, and, after 
3. If a perſon who has been diſcharged by an te 7<capture, the captain, acting fairly for 
inſolvent act, brings an action, ET covers the benent of his employers, ſells the ſhip 
on a promiſſory note made to him before his | and cargo, and thereby puts an end to the 
impriſonment; but not due till after his diſ- | voyage, the inſured may abandon, and recover. 
charge, and which was not inſerted in his | © tor a total loſs. 219 to 223 


11. 1 


15 Ix. If the voſuge is loſt, or not worth iti; 


if the /alvage is high, if further expence is | 
neceſſary, if the ander-writer will not at all 


events undertake to pay that expence, the 


inſured may abandon, neee a e- 
any other place or places, what or whe 


capture, Page 221 


12. If goods are fared on board a ſhip from 1 
London to Nantz, with liberty to call at | 


Offend, and ſhe is cleared only for Oftend, | 


but fails directly for Nantz, that being the 
known courſe of the trade, in order to ſave 


certain duties both here and in France, 
there is no fraud on the widef-uriter, fo 48 


to diſcharge the policy. 


mencement of hoſtilities, but when an im- 


238 to 241 
13 If an inſurance is made before the com- 


mediate war is univerſally expected, the in- 
ſured is not bound to give the under-toriter 


notice, though the ſhip does not ſail till after 
the war commences. | 


14. In ſuch caſe (No. 13.) upon a poly in the 


uſual form, the under-writer will be liable 
for a boſs by capture. Din. 


15. An inſurance on a voyage exit cy: 1 i 


bite by the laws of this country is void. 


2241 to 243 
16. On a repreſentation that a ſhip was ſeen ſafe 


on ſuch a day, at a certain latitude or point 


in the voyage, if it turn out that ſhe had got 
ſafe to the point repreſented, but was loſt | 
two days before the day mentioned, the dif- 


ference (though by miſtake) is Intern, and 

diſcharges the policy. 
17. If the inſured repreſents miaderial facts, with - 
out knowing them to be true, he takes the 
riſk of their being ſo on himſelf. 248 
18. In a policy on goods ſhipped on board a cer- 
tain ſhip, to return part of the premium® if ſails 
with convoy and arrives,” the arrival of the 


ſhip is what is meant, and the full return is 


to be made on the whole fum inſured, though 
there thould be an average los on che goods. 

| 255 to 258 

19. It is not neceſſary under fuch a policy (Nd: 


18.) that the ſhip ſhould arrive in company 
| 258 


with the convoy. 
20. If an inſured ſhip quit the cones deſcribed 
in the policy from neceſſity, ſhe muſt purſue 
the new voyage of neceſſity, in the direct 
courſe, and in the ſhorteſt time, otherwiſe 
the policy will be diſcharged. 271 to 278 
21. On an EH.-India voyage, under a policy — 
At and from Port L'Oriext, to Pondi- 


247 to 249 


1 


Did. 


| 


{ont by ir ie " 


< 
. 


: 


4 


Ems, Aach to the Pont 8 er 0 —* 


Accharze in Fron, with liberty to * 
in the outward br home tuns 


| *. f voie, at - 
the Iftes of France and Bourbon, and at all or 0 


ever, and that it ſhall be lawful for the ald 2 
ſhip, in this voyage, to prope and ſail to, 
and touch and ſtay at, any or places 
| whatſoever, as well on this fide; as on the 
other ſide of the Cape of Oed Hope, without 
being deemed a dfolation”' The general 
words, are qualified and reſtrained, by the 
expreſlions, « in the outward or homeward 
Bound voyage,” and, © in this  voyaſes” to 
mean all places in the uſual courſe of the 
voyage, to and from the placts mentioned 
in the policy. _. Page 2745 273 
22. Under ſuch a policy (No./21. ) it is a de. 
viation to go to Bengal. 2 271 to 278 


ö 23. A policy being At and from L' Oriemt, 


to the iſles of France and Bourbon, and to all 
or any ports and places, where and what- 
ſoever, in the Eaſt Indies, China, Perſia, or 


| elſewhere, beyond the Cape of Good Hope, 
from place to place, and during the ſhip's 


ſtay and trade, backwards and forwards, at 
all ports and places, and until het ſaſe ar- 
rival in France although the inſured, by 
a repreſentation, wafered to the policy at the 
time of under-writing, ſtate “ that the 
ſhip intends to ſail in September or October, 
and to go to Madeira, the iſles of France, 
Pondicherry, China, the iſles of France, 
and L' Orient” if the inſured really in- N 
tended that the ſhip ſhould fail as early as 
repreſented, and that ſhe ſhould go to China, 
the policy is not diſcharged, though he af- 
terwards change his intention, and the ſhip 
does not fail till December and goes to Bengal, 
and not to China. . 
24. A deviation from neceſſity mult be juſtified, 
both as to ſubſtance. and manner. 278 
25. A repreſentation made to the firſt ander- 
writer extends to all the others. 292, 293 
26. A repreſentation, that a ſhip is expected to 
fail on ſuch a day from the coalt, of Africa, | 
does not diſcharge the policy, though it turn 
out, that ſhe aftually ſailed ſix months be- 
fore. 292, 293 
2 7. Where there is a ſtipulation! in a policy, on a 


foreign ſhip, that the policy ſhall be ſufficient 
proc 


needs only prove the defendant's ſubſcrip- 
e without giving any evidence of intereſt. 
: Page 301, 302 
28. Policies on d Farce ſhips and property are 
not within the e Natute of 19 Geo. 2. cap. 37. 


2 ; 
We: 2 


1 IP 


3 : 29. 05 A warranty to Tail from Jamaica, on or 
before a day certain, if the ſhip departs 
from her port of loading on that day, wirh 
all her cargo and clearances on board, and 
proceeds to the place of rendezvous in the 
iſlland, expecting to find a convey and pro- 
ceed immediately, but is detained #here by 
an embargo till after the day, the departure 
is a compliance with the warranty, though 
the captain knew of the embargo when he 

' failed, the embargo being only till convoy 
mould be ready. 
30. So, a French ſhip being warranted to fail 
from Guadaloupe on or before a day certain, 

if ſhe take in all her cargo and clearances, 
and leave her part of loading before the day, 
and fail to another part of the iſland, in the 
direct courſe of her voyage, merely in the 
| .. hopes of joining convoy, and to take the go- 
J - - vernor's difpatches for France, the warranty 


ſhould detain her beyond the day, and al- 
E  thouph it ſhould be a condition inſerted in 
1 one of her clearances, © that ſhe ſhould paſs 
3 that way to take the orders of government.“ 
346 to 351, & n. 352, n. 

31. $0, if a ſhip is inſured at and from Ja- 
maica, warranted to fail, or to have failed, 


te day, from her port of loading, with all 
ber cargo and clearances on board, to ano- 
| ther part of the iſland, for the fake of join- 
ing convoy), that being the uſual place of 

rendezyous, the warranty is complicd with, 
although ſuch place be out of the direct 

courſe of the voyage, and the ſhip is de- 
tained there, by an embargo, till after the 
„ day. 352, n. to 355, n. 
32. Yet the ſhip in ſuch caſe (No. 31.) would 
be protected under the words © at Ja- 
„ maica,” in between the two places. 


355 n. 
33. If a mip, warranted to ſail on a day certain, 


gets under ſail on the day, with intent 


Thid. 


343 to 345 


4 is complied with, though the governor there 


on or before a day certain, if ſhe fail on | 


1 1 TABLE OF THE PRINCIPAL MATTERS. 


proof of intereſt, and theee i is judgment by | 
default, the plaintiff, on the writ of enguiry, 


to purſue her voyage, the warranty is com- 
plied with, though ſhe thould be obliged to 


put back inſtantly by an embargo, before ſhe 


gets out of the harbour, Page 354, n. 
355, n, & n. * 

34. An inſurance being made without intereſt, 
and the premium paid, the inſured ſhall not 
recover it back. 451 to 455 
35. An under-writer is pr eſumed to know the 
mature and peculiar circumſtances of the 
branch of trade, to which the inſurance re- 


lates. 492 to 495 
26. An inſurance, * with liberty to cruiſe ſix 
weeks,” means ſix weeks ſucceſſively, from 
the commencement of the cruiſe. 509 to 


» 
4237, The ſhip and goods being warranted neu- 


tral, a condemnation by a foreign court of 


Admiralty, is not concluſive evidence that they 
were not neutral, unleſs it appear that the 
condemnation went on that ground. 5 54 
to 562 
38. When a ſhip is inſured againſt capture 
only for twelve months, at the rate of ſo 
much per month, making a ſpecified groſs 
ſum, though the „/e ceaſe before the end of 
two months, by the 4% of the ſhip in a 
ſtorm, there ſhall be no apportionment nor 
return of premium, the contract being entire. 


564 to 566 


39. So, if a ſhip is inſured for 12 months, at 


a groſs ſum, warranted free from captures, 
there ſhall be no apportionment nor return, 
though the ri ceaſe, by the capture of the 
ſhip, before the expiration of the 12 months. 
506, 754» 755. 

40. So, if there is an inſurance on a ſhip and 
goods at and from A. to B. during her ſtay 
and trade there, at and from thence to her 


— 


port or ports of diſcharge in C. and at and 
from thence back to A. —it is an entire con- 


tract, and if the 4% happen at any time 
after the commencement of the riſt, there 
ſhall be no apportionment nor return. 751 to 

| 759 

41. So, if there is an inſurance upon a % for 
a year, with an exception as to ſuicide and 
the hands of juſtice, if the party die in 
either of thoſe ways within the year, there 
{hall be no apportionment nor return. 754, 


758 


9 Q | 42. But 
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A TABLE. OF THE PRINCIPAL MATTERS. 


> 2: But if the policy is at and from Zonden 
do Halifax in Nova Scotia, warranted to de- 


part with convoy from Portſmouth” A the riſt | 
and contrast are diviſable, and, if the ſhip | 


depart from Portſmouth without convoy, 
- there ſhall be an'apportionment and return of 
ſo much as was paid for the v 


the jury, the commencement of any 'riſk 


«2 from Portſmouth depending on the condition 
precedent of a departure from thence with | 


Page 566, 756, 759 
* 80, if the policy is“ at and from A. war- 


convoy. 


runted to fail on a day certain, '—the 'riſk 


parture on the day, and if there is no depar- 
ture on the day, there ſhall be an apportion- 
ment and return. „ & n. 759 
44. It is a general principle, that where the 


riſk has begun, though it ſhould ceaſe im- 


_ mediately, there ſhall be n no return of pre- 
mium. NE, 566 
45. And, in all caſes, when the riſt never has 
begun, there ſhall be a return. 
46. Under a warranty that the ſhip and cargo 


are neutral property it is ſufficient if they . 


: are ſo When the ri commences. 


705 to 
708 


voyage from 
| Portſmouth to Halifax, to be aſcertained by 


| 


Did. 


47 E ſuch a warranty is falſe, 3 the loſs 


ſhould not happen in conſequence of the 


property not being neutral, the policy is void. 


06, n. 

48. In afſumpſit for a total 105 an ee loſs 
may be given in evidence. 704, n. 

49- Where there has only been an average los, 

if the account is ſo complicated that it can- 

not be adjuſted in court, the jury, by con- 


ſent of the parties, may find for a total toſs, 


the plaintiff entering into a rule to account 
to the under-writers for what part of the in- 


ſured property he ſhall recover, 281 


INTENDMENT. 


27 de IMPLICATION, PRESUMPTION, ORDER, 
REMAINDER, No. „ 2. RETURN, No. 
4» 5+ 


INTEREST. 
Vide INSURANCE, No. 27, 28, 34. 
i 


INTEREST of Morey 


F 


1. They jury 2 allow intergſt on book debts, 


in name of damages. | Page 361 
2. Intereſt may be allowed by the court, upon 


the affirmance of a judgment for the plain- 
tiff, on the ſum for which the original judg- 
ment was given, from the date thereof to 
5 the time of the n of eg. 723, n. to 
7255 n. 
3. But this is not of nb; in all caſes. 7255 n. 
4 Vide EXCHEQUER Chamber, No. 7. 


ANTESTATE. 


1 


and contract are divifable, the riſk” from 4. I ide ApuntsrzATOR, Basrans, aa 2. 


depending on the candition precedent of a de- 


JOURNALS. 


Copies of entries in the journals of parliament 


are e evidence. 5725 & n. 


IRR EG JULARITY. 
nul Paacmics, No. 1, 2,7, 8, „ 


ISS UE. | 

. When the ſpecial matter may be given 
in evidence under the general iſue. Vide 
Coms r ABLE, No.2. Evipence, No. 7. 
JUDGMENT, No. * en No. q, 
11. 
2. Qu. Whether the court will ever award a 
repleader on the application of the party 
who has taken an immaterial iſſue. 380, 

| 7 19, 721. 

JUDGMENT. 

1. Indebitatus aſſumpſit will lie on a foreign 


judgment. 5 LE n. 5, n. 
2. So will debt. 1 to 


3. In declaring on a foreign Flower it is not 


neceſſary to ſhew the ground of the judg- | 


ment. 5 to 7 45 n. 55 N. 
4. But the defendant may give evidence to 


Impeach it under the plea of nil debet. 5, & 


n. 6 
5. If a foreign eas | IS called a record in 
the declaration, and the concluſion is prout 


patet per recordum, it is ſurpluſage, and not 


traverſable by a plea of nul tiel record. 1 to 7 


6. If one knowing of a judgment, purchaſe, 
* for a valuable conſideration, the pur- 
chaſe 


# 


A TABLE OF. THE. PRINCIPAL MATTERS. 


chaſe is Fraudulent and void againſt the 


judgment creditor. 
7. The wr:t of ner ts not de ye the 


1 1 0 3:04 5 n (). 
8. A judgment. etitered before an extent is ſued 
out ſhall be preferreet. 399 
9. Vide AMENDMENT, No. 4, 5. Dirlog- 
RER fo evidence, No. 4, 5. - EXTENT, 
No. 2. - PRACTICE, No. 1. | 


as . 


% NDR X. 


x. If the inhabitants of a diſtrict have enjoyed 


a preſcriptive exemption from ſerving on 

juries, they are not liable to ſerve under 

any of the ſlatutes relative to juries. 179 to 

| I81 

2. 3 of . exempted from ſerving 

on juries. 181 

3. Inſtances of what the Jury is to judge of, 

| 497 

4. Vide DEMURRER to evidence, No. 3. 
SGroucksrEx, MIDDLESEX, No. 3. 


JUS del. 
Vide PRIZE, No. 7. RANSOM, No. 5. 
JUSTICE of Brace, 


x. When a juſtice of peace is entitled to 


"> coſts under 7 Jac. 1. c. 3. N. 
Cos rs, No. 6. 
2. In what caſes he may plead the mou i ue, 

and give the ſpecial matter in evidence. 294 

. The court will not grant an information 

againſt a juſtice of peace who has erred 

merely from ignorance. 411 
4+ Vide Bas r ARD, No. 3, 4. Coxvicriox, 

No. 1, 2, 3, 5, 6. INFORMATION; No. 4. 

RELIEF, No. 4 


3 


Vide CoNs TABLE, No. 2. 
No. 2. 


No. 2. 


HICHWA x, 
JusTICE of Peace, No. 2. Way, 
TRESPASS wi & armis, No. 7. 

JUSTIFICATION of bail. 

Jide Bait, No. 2. 


— * . 


—— 


] 
Page 88 


2. Vide Excusquer Chamber. 


K. 
K T N G. 
7? ADMINISTRATION, No. 4. 
BASTARD, No, 2. Exctsx, ExTewr, 


 ForFEITURE, No. 1. NAviGABLE river, 
Orriekk. 


K IN G's BENCH. 


1. The court of King's Bench has power ts 


remove every convittion by certiorari, unleſs 
Were that authority i is taken away by ſatute. 
*. 5 31 


* 


- LEASE, No. 2. 


I. 
LANDLORD. 


Vt DEMANp, No. 1, 2, 3: LEASE, 
No. 6. Pook-rate, No. 13. RE- 
V ARIANCE, No. 8, . 


L AN D- T AX. 


I. A grantee of a fee-farm rent. without 
ce any deduCtion, defalcation er abatement, 
<« for or in any reſpect whatſoever” is en- 

titled to the full rent, without deducting 
the land- tax. 602 to 606 

2. The land- tax is not to be deducted out of 
the two years value payable as an arbitrary 
fine for admiſſion to a copyhold eſtate. 697, 

n. to 700, n. 704, n. 

3. Vide SETTLEMENT, No. 45 


E. 


1. A latitat may be taken out before the cauſe 
of action accrues. 62 


2. A writ of latitat runs into Wales. 202, 
203, & n. 
LE 8 

1. A leaſe void in its creation as againſt a 
a remainder-man does not become valid 
by his accepting rent and ſuffering the 
leſſee to make improvements after his re- 
mainder veſts in poſſeſſion. 51 to 54 


2. A leaſe by the huſband of a feme covert's 
eſtate (though not within 32 Hen. 8. c. 28.) 
is only voidable. 


53 . 54 n. 
_— 
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A TABLE.OF THE PRINCIPAL MATTERS: 


3. But a mortgage of a feme covert's eſtate, Pare 399, 400, 


3 in rms of a 5 is 1255 Pax 53, 


54, n. 


4: Under a l tat all. - of 


| leaſe ſhall be void if not free, under= | 


leaſes are not included, 57 58 
5. An under- legſe is not an 1 to the 
effect of working a . under a pro- 


viſo not to aſſign. „ 175 | 
6. The landlord cannot ſue an under-tenant on | 
174 to 178 ) 


the covenant for rent. 
7. Vide CoveNANT, No. 6, J, 8. ECCLE- 
 SIASTICAL Leaſe, n 3,4, 5 
9. PowkER, No. 15 25 55 6, 14 9+ 


LEET. 


x. The appointment of conflables | is incidental 
to a court leet. | 519 
2. No man can be of two leets. Ibid. 


LEGACY. 
1. Land may paſs under the word © legacy.” 


5 39 
LEGAL gate. 


Vide EQUITABLE gate, No. 3˙ Mon rogcr, | 


No. 2, 15. 
LESSEE, LESSOR. 


Fitz Ejzerunvr, No. 2. . 


L 1 B E L. 
Vide INFORMATION, No. 2, 3. 
LIEN, 


1. The captain of a hip has no lien on the 
ſhip for wages, ſtores, or repairs done in 
England. 97 to 101 

2. Freight is alien on the cargo. 100 

3. An gttorney has a lien on his client's deeds 

and papers, for his bill. ' IOO, 101, 206 


4. Qu. Whether an officer of a court of juſtice 


has a lien on the records of the court for 
his fees. 18, n. 
5. If a candle- maker, being in arrear for the 
ſingle duties, become a bankrupt, and is con- 
victed after the aſſignment of his eſtate, the 
double duties are a lien on the candles 
utenſils and materials in the hands of the 


aſſipnees. 395 to 400 


3. Inſurance. on a Us 


6. So, in the caſe of walt. 


n 


„What words ſhall paſs an ore for life 
. EsTATE, No. 1, 3, 4, 4 


n. hl n. 


2. Powers to tenants for life. Wi de Powsn, 


No. I, 25 45 5 6, 7. 
Ni: lesun auen, 
No. 41. 


LIMITATION. 


When a limitation over can only take fe 


on the event of a prior limitation firſt taking 
effect. | 


2. Whenit can only take effect on the alterna- 


tive of a price limitation not taking effect. 


25 1 to 2557 487, n. 
3. Of the different claſſes of limitations er 


487, n. 
LIMITATON of actions. 


4 All qui tam actions on any fatute made or 
to be made (except the ſtatute of tillage) 


ſhall be brought within one year after the 
offence committed, 223, n. 
2. A bill may be filed in vacation againſt an 
attorney to prevent the /iatutes of limitation 
from attaching. _ 300 
3. Qu. If actual entry is necelliey; to prevent 
Nlatute from attaching, ſo as to bar a 
poſſeſſory right. 468, n. 
4+ A perſonal repreſentative having found among 
the papers of the deceaſed a mortgage deed, 
and having aſſigned it for the mortgage mo- 
ney more than ſix years ago, affirming, and 
reciting in the deed of aſſignment, that it 
was a mortgage deed made or mentioned to 
be made between the nortgagor and mortgagee 
for that ſum, the aſſignee ſhall not recover 
back the mortgage money, although it ſhall 
turn out that the mortgage was a forgery, 
and that the affignee did not diſcover the 


forgery till within 6 years before he brings 


his action, unleſs the ner knew of the 
forgery. 630 to 632 
5. There may be caſes which fraud will take 
out of the Hatute of limitations, 642 


LONDON, 


Vide ALDERMAN, No. 2. ATTACHMENT, 
No. 2, 3- CUSTOM, No. 10, 11. Cos7s; 
No. 2c 7 


LORDS 


3 


74 to 79, 487, n. 


2. 


5 


Con 


ads 1 es 
a * 
5 


5 A. _ BLE OF- Fon PRINCIPAL MATT ERS. 


bons ACT. 


11 ee NPI 2. c. 28. 


(called the Lords · act) muſt be made payable 


and be paid on every Monday, whatever. 


may be the day on. which the defendant is 


brought up tobe diſcharged and is remand- 
; ed 4 the infance of the plaintiff, Page 67 


to 69 
2. An 3 of a Judge, under that act, made 


out of term. is final. . Ibid. 
1 O 8 8. 


Pie INSURANCE. 
L 0 *. 
Lot and * 7 de Corr. 


LOTTERY. 


PR of 17 Ges. 3. c. 46. relative 
to the lottery. 5 64/0/2500 16 


R 
MAGISTRATE. 


E DE Cosrs, No. 6. IxroxMATIOx, 
No. 4. Jusrrex of peace, Maxon. 


MAINTENANCE o the jos 
Pide Reiner. 


MALICIOUS Proſecution 


6 an action for a malicious proſecution 
the plaintiff muſt ſhew in his declaration 
that the original ſuit (wherever inſtituted) 
is at an end, | : 205 


MANDAMUS. 
I. «Not duly elected admitted and ſworn” 


is not a good return to a mandamus to re- 


ſtore, 79 to 85 
perhaps is. 85 


3. Not duly elected“ is a good return to a 
mandamus to admit. | 80 


mandamus. Vide CERTAINTY, No. 2. 


3. A marriage is void if celebrated in a has. 


2. © Not duly elected admitted or ſworn” 


4. What certainty is required in a return to a 


5. On a mandamus to reſtore to the office of a 
capital burgeſs a return, that the cauſe of 
amotion was non-attendance at a meeting 
to which the party was ſummoned for the 

election of a capital burgeſs, an averment, 
that the right of election is © in the capita 
burgeſſes being the common council,” does 
not aſſert with ſufficient certaint) that he 
had a right to concur in the election, be- 
cauſe it does not neceſſarily appear, that all 
the capital burgeſſes are of the common 
council. Page 168 to 174 

6. A mandamus will not lie to compel ad- 
miſſion to the degree of barri ier 339 te 
35 F 

7. The court will not grant a mandamus to 
the Bank, &c. to transfer ſtock, 506 to 
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8. * RETURN, No. 15 2, 3» ah 
MANOR. 


7 de CorpyHol p, cus ron, No. 5, 6 


 Evipence, No. 13, 15. Wee. 
No. 135 14 
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MARKET Town. 


The Abd ante of a market town, or of a City 
| borough or town corporate, are not pro- 
hibited by 1 & 2 Ph. & Mar. cap. 
from ſelling woollen cloth, &c. in — 2 
market towns, Cities, &c. by retail, and 
not in open fair. 243, 244 


MARRIAGE 


1. The actual celebration of a marriage need TE 
not be proved in any civil caſe except in 
actions for criminal converſation. | 166 

2. What ſhall be evidence of an actual mar- 


riage. Vide Copy, No. 1. tba ogg 
No. 12. 


pel erected ſince 26 Geo. 2. although mar- 
riages may have been frequently celebrated 
de facto there. 634 to 637 
4. But by 21 Geo. 3. c. 53. ſuch marriages, 
if previous to that act, are made valid, and 
the clergyman exempted from the penal:ies 
of 26 Geo. 2. c. 33. 637, n. 


5. Marriage ſettlement. Vide MorTGace, 
No. 14. PowER, No. 4, 7. 
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The plaint, not the capias, is the commence- 


A TABLE OF THE PRINCIPAL MATTERS. 


MARSHALSEA court. 


ment of the action in the Marſhalſea court. 


1 : Page 62 


MASTER. 


1. The maſter may tax coſts on an agent's bill 
to his client the attorney in the country. 
189, n. 190, n. 


2. Vide Cosrs, No. 8. PARTNER, No. 2 2. 


MAS TER of the Ralls 
Vide CASE, No. 3. 
MA X IMS applied or explained. 


1. | Oui prior eft tempore potior oft j jure. 22 
2. All acts in pari materid are to be taken 


e 88 30 
In pleading, via trita via tua. 60 
4 Communis error facit jus. od, n. 


5. Legal fictions ſhall not be contradicted to 


let in objections of form. 108 


6. A third perſon ſhall neither faffer nor pro- 
fit by the fraud of another. © 5 


7. In pari delicto potior gt conditis defendentis. 


243, 452, 454, 670, n. to 678 n. 
8. All mercantile contrafts ought to be con- 


firued liberally. 264 


9. Expreſſions uſed by the court are to be 
underſtood with relation to the ſubject mat- 


ter then before them. 2470 
10. The intention of a te eftator muſt prevail 
if conſiſtent with law. 308 
11. Effect muſt be given to all the words of a 
will if poſſible. © Ibid. 
12. Ignorantia juris non excuſat. 454 
13. Freight is the mother of wages. 52 3 
14. The ſafety of the ſhip is the mother of 
freight. „„ 
15. Quod inconveniens of non licitum eff. 
| 588 
16. Quuod ab initio non valet traciu temporis non 
convaleſcit. 636 


17. Remedial laws are to have a liberal con- 


(| * 


truction. 5 680 


18. Penal laws are to be conſtrued ſtrictly. 


| Ibid. 
19. Vide PLEADING, No, 1. 


MAYOR. 


Du. Whether, if a mayor de ja intervenes, 


the mayor of the former year, who is re- 


turning officer, and is entitled by t the charter 
to hold over till a legal ſucceſſor is choſen, - 
can be elefied the third year, under 9g Aun. 


4. 20.8. Page 382 to 386 
ME SNE profits. D 


Vide BaxnKRuPT, No. 27. MorToacr, 
No. 5. 


MIDDLESEX. 


I. An attorney is. not ſubject to the juriſ- 


diction of the 11 court of Middleſex. 


366, 367 
2. Bill of Millie. Vide PRACTICE, 
No. 8. 4 


3. Perjury committed by a witneſs on a trial 
before a Middlefex j Jury at the Old is 


tried by a city jury. 763 


4. Vide 1 No. 4 Sy 9, 10. 


MILITIA. 


Vide SETTLEMENT, No. 9. 


MINE. 


Ejectment wml lie for a mine, 5 F 


MISRE CITAL, | 


1. If the defendant undertake to ſet forth the 
ſtatute of 23 Hen. 6. cap. . in a plea to an 
action on a ſberif 's bond, a literal miſrecital 


is fatal. | 9o to 93 


2. Vide RECITAL, V ARIANCE, No. 1, 2. 


MODUS. 
I. Inſtances of moduſes void in law. 194, 195 
2. A modus is rateable to the poor. 389 
| | * 
MONTH. 
A month in law is a lunar month, or 28 
days, unleſs otherwiſe expreſſed. 446 


MORTGAGE, MORTGAGEE, MORT- 


| GAGOR. 


1. Ejeciment will lie by a mortgagee, againſt 
a tenant, under a leaſe from the mortgagor, 
ſubſequent to the mortgage, without notice 


to quit. = 21 to 23 
2. The 


4 & 


10 
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2. The legal intereſt of a mortgagor in poſſeſ- 


ſion, is inferior to that of a mere ſtrict 
tenant at will. Page 22, 269, 270 
3. But if a mortgagee encourage the tenant, 
under a leaſe from the mortgagor, to lay 
out money, he ſhall not recover in ejefment 
before the end of the term granted by the 
mortgagor. 22 
4. A tenant, under a leaſe from the mortgagor 
prior to the mortgage, ſhall not ſet it up 
againſt the mortgagee in ejectment, if he has 
notice that the mortgagee only means to 
compel him to attorn. 2.3, n. 

5. Qu. If treſpaſs for meſne profits will lie by a 
mortgagee, againſt a tenant under a leaſe 
from the mortgagor, poſterior to the mort- 
gage. $9 23 

6. A mortgage by baron and feme, of her eſtate, 
is void, after the baron's death, and not 
merely voidable, though in the form -of a 
leaſe. | 535 n. 54s n. 
7. But a re- delivery of the mortgage deed, by 
the wife, after the huſband's death, will 
make it good. 

8. And circumſtances may operate as A vir- 
tual re- delivery. Ibid. 


9. Amortgagee, after giving notice of the mort- 


gage to the tenant in poſſeſſion under a 
deaſe prior to the mortgage, is entitled to 


the rent in arrear at the time of the notice, 
as well as to what accrues afterwards, and 


he may diſtrain for it, after ſuch notice. 266 

to 270 

10. A mortgagor is not entitled to emblements, 
when he is turned out of poſſeſſion by the 
mortgagee. 270 
11. A mortgagee of a term cannot be fied as 
aſſignee, till he takes actual poſſeſſion 438 


to 446 
12. A mortgagee in ae gains a ſettle- 
ment by 40 days reſidence. DIO 


13. If a lord of a manor mortgage the manor 
in fee to 4. and afterwards purchaſe copy- 
holds held of the manor, and take ſurrenders 
of them to himſelf in fee, they ſhall enure to 
the benefit of the mortgagee. 684 to 695 

14. And a ſettlement by the lord of all his 
eſtate mortgaged to A. ſhall paſs the equzty 
of redemption of ſuch ſurrendered copyholds. 

Ibid. 

15. If a mortgagor deviſe the mortgaged pre- 

miſes, and afterwards pay off the mortgage, 


54 n. 


1 


and the mortgagee convey the legal eſtate 
to a truſtee in truſt for the mortgagor, 
this change of the legal e/tate ſhall not ope- 
Tate as a revocation of the will. Page 684 to 


16. Vide SECURITY, No. 1. 


MURDER, . 


I. On a ſpecial verdi#, principals in the ſecond 
degree cannot be affected, unleſs the jury 
find expreſsly, that they were actually pre- 
ſent, or that ſome acts were done by them 
which unavoidably ſhew that they were pre- 
fent, or that they were of the ſame party 
en the ſame purſuit and under engagements 
and expectation of mutual defence and ſup- 
port from the perſon who did the fact. 197 

to 203 

2. If ſeveral are indified, 4. as giving the blow, 
and the others as preſent aiding and abet- 
ting, evidence that one of the others gave 
the blow, and that A. was only preſent, c. 
will ſupport the indictment. 197, n. 


MUTINY at. 


1. Inſtance of a cenviction under the mutiny 
act, for not quartering officers, held to be 
void for not ſtating the evidence. 469 

2. Vide ARTILLERY. 
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NAVIGARBLE #ver. 


HE right to the ſoil of a navigable 


river, belongs by preſumption of law 
to the King, not to the owners of the ad- 
Joining land. 


NEGOTIABILITY. 


The negotiability of a bill of exchange may be 
reſtrained by a ſpecial indorſement. 615, 616 


NEUTRAL property. 
Vide INSURANCE, No. 37, 46, 47. | 
NEW trial. 
Vide TRiar, No. 4, 8. VENIRE de novo. 
NIL 


425 to 429 
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* NIL diu. E 1. 


Jnſtance of what may be given. in cuidence ; 
under the plea of nil debet. Vide Ipo. ; 
MENT, No. 4. | 


| N I L habuit in tenementis. 


Nil habuit in tenementis is the proper plea, | 
_ where the plaintiff. declares on a deniſe to 
the defendant, and the defendant means to 
diſpute his title. | * 598 


NISI PRIUS. | 


"The authority of the Judge at My Prius is 
by the commiſſion of Ajize. 764 


NOL I proſegui. 


Vide INFORMATION ex officio No. 2. 


- 
2 ** 1 cheat: Bat. 


NON- PROS. N ON- SUIT. 


1. In a joint action the plaintiff cannot be 
non: pros'd by one or ſome of the defend- 
ants. | „ 
2. The inſolvency of the defendant happening 
after the action brought is good cauſe a- 
gainſt judgment as in caſe of a nonſuit. 646 


3. Inſtances of what ſhall nonſuit the plaintiff. 


- in. * 


Vide ALLEGATION, No. 3. PLEADING, | 


No. 5, 6, 21. VARIANCE, No. 2, 3, 4, 
55 by 7» 8, 9. ” 8 s 
NOTE. 


Vide PROMISSORY note. 


NOTICE. 


I. A notice to quit, * r L al inſiſt on 
double rent, is good to ſupport an ejeci- 
Ment. | 167, 168 


* MA a. „ 
* 


2. A mortgagee may recover poſſeſſion againſt 


the mortgagor, or a tenant under a leaſe 
from the mortgagor poſterior to the mort- 
gage, without notice to quit. 21 to 23 
3. Notice of drs. Vide DisTREss, No. 1. 
4. Notice of trial. Vide T RIAL, No. 1, 2, 3. 
5. Inſtances where a party ſhall be affected by 


notice. Vide ATTORNEY, No, 7, 8. Brix; 


JUDGMENT, No. 6. Powter, No. 4. 


6. Inſtances where ſecurities ſhall be word | 


though in the hands of purchaſors for va- 


£ 
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 luable confuleration and Without notice. 7 4 5 


| Gamins, No. 3. 


7. Notice of appeal. 1 de APPEAL, No. 1. 
8. Vide INSURANCE, No. 1 13. Rok, 
No. I, . 8 


'N 1 tie record. 


Nul tiel record is no plea to an action on a fo- 

reign judgment, and may be rejected as nu- 

- gatory, although the plaintiff has called the 
judgment a record in his declaration, and con- 

cluded prout patet per recordum. Page 4, 6. 


O. 
oc UPAN 0 V. 
Vi DE Poon- rate, No. . 


OFFICE. 


If two offices are incompatible, the accept- 
ance of the Pm 10% facto, vacates the 
| other. 38 NI. 


OFFICER. 
I. Officers of the foreſt, | in the army, and 


others belonging to the King, are exempted 
from ſerving on juries. 2 181 


2. Sheriff's officer, Yide PLEADING, No. 


21. SHERIFE. 


O 1 D Bailey. 


| Perjury committed at the Old Bailey, on a 
| trial before a Middleſex jury, is laid in, and 


tried by a Jury of, the city of London. 763, 


| 704, 705 
OPINION. 
Inſtance where evidence of opinion is not ad- 
mile. 512 
OPTION. 


1. When one of two things is to be performed, 


the option is in the perſon who is to per- 
form. | 15, 16 


2. Upon an optional agreement, if one part of 
the alternative is prohibited and ſubject to a 
penalty, the party having made his option 

5 for 


Tit 


Vid 


A TABLE OF THE PRINCIPAL MATTERS. 


for that part, all incur the penalty. Page 


* 1 14 to 16 
3. Vide ASSIGNEE, No. 8. 
ORDER. 
1. Orders of juſtices are to have every intend- 
ment in their favour. | 112 
2. Difference, in that reſpect, between orders 
and convictions. 112, 638 


. Vide ASSUMPSIT, No. 5. BANKRUPT, 


No. 22. - BxsrarD, No. 3, 4. Re- 
MOVAL of parpers, No. 1. 


ORDERS. 
Til for holy denn | Vide TITLE. 
ORDNANCE. 
Vide ARTILLERY. 
ORIGINAL. 


Vide ATTORNEY, No. . EXCHEQUER 
Chamber, No. 3. OreR, No. I. 


OVERSEER. 


1. The appointment of overſeers for the ſub- 


diviſions of a pariſh is void, unleſs it ex- 
preſsly appear that the pariſh could not 


reap the benefit of 43 El. cap. 2. 332 to 


No 336 
2. More than four overſeers cannot be ap- 
pointed under 43 El. cap. 2. 335 
3. If an overſeer alter the poor-rate after it 
has been allowed, but with the approba- 


tion of the juſtices, and deny criminal mo- 


tives, the court will not grant an informa- 


tion againſt him. | 449 
4. Vide PoOR-rate, No. 2, 13. 
OXFORD. 


1. A college barber at Oxford, though be reſides 


in the city out of the college, is entitled to 


the privileges of the univerſity. 513 to 520 
2. Qu. Whether under that right he is exempt 


from ſerving the Mee of conſtable for the city. 
Ibid. 


OYER. 
1. A 1 is not entitled to oyer of the 
original, and if he crave oyer thereof, the 


PIR * 


notice of it. 


. Page 215 
2. This is alſo the rule in the court of Common 
Pleas. | 4 Ibid. 


3. If oyer is granted of any inſtrument or re- 
cord, and it is ſet forth, although the party 
was not entitled to ſuch oyer, yet he ſhall 


ſtrument as part of his adverſary's plea. 


4593 — 


P ANN A G E. 
Vid: HERBA OE and pannage. 


. 
Vide Evipexc, No. 17. 


PARTNER. 


|. 1. To make a perſon liable as a partner, there 
muſt either be a contract between him and 
| the oſtenſible perſon, to ſhare in the profit 
and loſs, or he muſt have permitted the 
other to make uſe of his credit, and to hold 
im out as one jointly anſwerable. 356 to 
358 

2. If on an execution againſt one of two part- 
ners, the partnerſhip effects are taken and 
ſold, the court will order the fheriff to pay 
over to the other, a ſhare of the produce pro- 
portioned to his ſhare in the partnerſhip ef- 


fects, to be aſcertained by the maſter. 627,628 


PARLIAMEN F. 


I. If a /ibel charges a member with criminal 
language held in Parliament, the court. will 
grant an 2format:on without a denial of the 
charge by affidavrt. 1 373 
2. Copies of entries in the journals of parlia- 
ment are evidence. 572, & n. 


PEA CE-Offeer. 


A peace-office is not liable to an action for 
arreſting a party on a reaſonable charge of 


03 committed ; 


plaintiff may proceed without taking arly | 


be thereby entitled to take the whole in- | 


felony, without a warrant, although it ſhall 
afterwards appear that no felony has been 


— 
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committed ; but a private perſon is. P. 345 


340» & n. 


. P E E R. 
Vide Acriox, No. 8. BAIL, No. 1. 
PENAL ati. 


1. A diſcontinuance in a penal action is cured 
by verdict, under 32 Hen. 8. cap. 30. 110 
2. Vide LIMITATION of actions, No. 1. 


PENAL ſtatute. 
Vide Maxis, No. 18. 
PENALTY. 


Jide OpTion, No. 2. 
FisHERY, No. 2. 


Exc1sE, No. 1, 2. 


PENALTY 'ef a bond. 
Fide ANNUITY, No. 4, 5. 
PERJURY. 


Where perjury is to be laid, and tried, when 
committed locally within a county corpo- 
porate, on the trial of a cauſe before a jury 
of the county at large. Vide GLOUCESTER, 


OLD Bailey. 
PERSON A 5 property. 


A conveyance in truſt or a deviſe of perſonal 
property, to one and the heirs of his body, 
veſts the whole intereſt, 488, n. 


PE RSONAL repreſentative. 


Fi AeCv—s; No. 4» Exxcvu- 
TOR. | 


PLAIN TT: 
Jide MARSHALSEA court. 
PLANTATIONS. 


Jide ADMIRALTY, No. 1. BANKRUPTCY, 


No. 11. JAMAICA. 


PLAY 
Vide GAMING. | 


| PLEA pleaded. 


The t time of plea pleaded 1s to be . | 


from the date of the entry of the plea on the 


record, not from the time of its being deli- 


vered to the plaintiff, 


PLEADING. 


r. Two affirmatives cannot make an iſſue. 60 
2. When ever new matter is introduced, the 
plea, c. muſt conclude with a verification. 


Ibid. 
3. Matter of dio happening after the ac. 


Page 108 


tion brought, if before plea pleaded (Vid: 


PLEA Nn, may be pleaded in bar. 10 5 


to 108 
4. The proſecutor may reply to a return to a 
mandamus. I 54. 


5. On a declaration that all an original I ee 
eſtate came to the defendant by aſſignment, 
and a plea that all, &c. did not come, c. 

modo & forma, and iſſue joined, evidence of an 
OE will not port the iſſue. 174 
WF to178 

6. Nor will 5 e of an alignment of all the 
original leſſee's eſtate 1 in part of the demiſed 
premiſes. 176, n. 

7. Attornment, ſince the ſtatute of 4 An. cap. 16. 

89. need not he averred, in a declaration in 
covenant for rent. 70 

8. Nor in an avowry, _ e e. 

9. In treſpaſs for a tortious diſtreſs for rent, by 
11 Geo, 2. cap. 19. Y 21. the ſpecial mat- 

ter may be given in evidence on a plea of the 


general iſſue. — „ 
10. A juſtice of peace, conſlable, Fc. being ſued 


for what he has done by virtue or reaſon of 
his office, may plead the general iſſue, and 
give the ſpecial matter in evidence. 2.94 
11. 24. Whether, wherever a defendant is 
permitted by ſtatute to give the ſpecial mat- 


ter in evidence, under the general iſſue, the 


plaintiff is not alſo entitled to give every 
thing in evidence, which may rebut the. ſpe- 
cial defence, 158 
12. In an a#ion on a bill of 8 if there is 
a plea of an zſurious agreement, and that the 
bill was given in conſequence thereof, the 
plaintiff may traverſe the uſurious agreement, 
and conclude with a verification. 412 to 414 
13. When the whole of the plea is denied in 
the replication, the concluſion ought to be to 


the country, but if a particular allegation is ſe- 
lected 


* 
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lected and denied, the concluſion ought to 
be a verification. Page 414 
24. If a perſonal repreſentativepleads plent admi- 
niſtravit prater a certain ſum, and after- 

' wards, to another action brought in the ſame 


term, plent adminiſtrauit præter the ſame ſum, 
and, as to that ſum, ſtates, that he had con- 


feſſed it in the other action, this is a good 2. Nor to re- imburſe an overſeer for money 


bar. 435 to 438 
1 5. In covenant for rent, againſt the defendant 


as aſſignee of all the leſſee's intereſt, &c. by 
virtue awheredf he became, and flill is poſſeſſed, 
c. if the defendant plead, that all, &c. did 
not come to him by aſſignment, and that he 
did not become poſſeſſed, c. it is good evidence 

to ſupport the plea, that the aſſignment was 
by way of mortgage, witha clauſeof redemp- 
tion, and that the defendant has never taken 
actual poſſeſſron, and this, although the 
mortgage is forfeited. 438 to 444 
1. But if the defendant plead an affignmert 
over before the rent accrued, it will not be 

a good replication, that the aſſignee over 
never took actual poſſeſſion, without adding, 
that the aſſignment over was by way of 
_morigage. | 
27. Or that it was colluſive and fraudulent. Ibid. 
18. Nor is it a good replication in ſuch caſe 


(No. 16.) tha the aſſignee over was a feme 
covert. 435 


19. In declaring on a deed {as in covenant) i it is 


only neceſſary to ſtate enough of the deed 

| to ſhow a title to the ation. | 642 
o. And that part need not be ſet forth in 
mh verba, but only according to the legal 


effect or operation. 642, 737 
A1. In debt by an l againſt a ſheriff”s 


officer, if the declaration ſtate a judgment, and 


fi. fa. upon that judgment, both muſt be 


proved, although it might be unneceſſary 
to have ſtated the judgment. 643, & n. 

22. Vide BANKRUPT, No. 27. CERTAIN- 
TY, No. 4 Ovrzr, No. 3. SOLviT 
Poſt diem. | 


PLENE admini i travit preter, 
Fide PLEADING, No. 14. 


——POTTCT of inſurance. 


& The ancient form which is ſtill retained is 
in itſelf very inaccurate, but has been re- | 
duced to certainty, by length of time, and a 


$87! 


variety of diſcuſſion and deciſions. 
2. Vide INSURANCE. 


444, n. to 446, n. 


— 


16. Settlement by rating. Vide Warren, 


POOR. 


Pide PoOR-rate, RELIEF, SETTLEMENT» 


POOR-RATE. 


1. A rate cannot be made for repairing or re- 
building a work-hovſe, Page 111 to 113 


advanced for the pariſh, a 112 

3. If a rate appear to be illegal by the title, 
the court will quaſh it, though no ſpecial 
caſe has been ſtated. 111 to 113 

4. Qu. Whether the herbage and pannage of a 
foreſt are rateable to the poor. 289 to292 
5. Uncertainty in the value of property, is 
not a reaſon againſt its rateablity. 290 

6. Nor the tenure under which it is occupied ; 
whether in fee, for life, years, or by a keeper 
or fervant, in lieu of ſalary or wages. Ibid. 

7. Property which does not lie in occupancy 


according to the ſtrict common law ſenſe 
of the ward, may be ratcable. 291 


8. Lot and cope in the mines of Derbyſhire are 
rateable. 291, &. n. 


9. Tolls are rateable. 291, 292, & n. 
10. The parochial aſſeſſments for the vicar 
of St. Michael's in Coventry eſtabliſhed by 
19 Geo. 3. c. bo. are not rateable. 386 to 

5 391 

11. But thoſe for the vicar of the Trinity in 
the ſame place, eſtabliſned by 19 Geo. 3. 
c. 60. are. 391, n. 
12. A modus for tithes is rateable. 389 


| I 3. If a landlord tender the rate for kis tenant, | 


the dverſeer ought to receive it, and a war- 


rant ought not to be granted to diſtrain on 
the tenant. 410 to 412 


14 Whether houſes ſhall be rat:d in a differ- 


ent proportion from land muſt depend on 
local circumſtances, and the court will not 
quaſh an order for rating them equally. 541, 

og 542 
I5. If anyerror in a rate affects the proportion 


payable by every perſon rated, the rate muſt 
be quaſhed in foto. 542 


No. 5, 14, 15. 
p OW E R. 


I. A leaſe to commence from the day of the 
date is good under a power to grant leaſes 
in poſſeſſion only, and not in reverſion. 


52, n. 
2, Fhough 


A TABLE OF. THE PRINCIPAL MATTERS. 


2. Though a tenant for life with power to 
| grant. leaſes. in poſſeflion for 21 years con- 
vey his life-e/tate to pay an annuity for his 


life and the ſurplus to himſelf, he may {till 


grant leaſes agreeable to the terms of the 
Page 279, 280 
3. Powers are to be conſtrued in the ſame 


power. 


manner in a court of law as in equity. 280 
4. An eſtate being conveyed, by a marriage- 
ſettlement, to truſtees to the uſe of the ſettlor 


(the huſband) for life, with remainders over, 


and with a power to the ſettlor with the 
conſent of the truſtees to revoke all the uſes 
in the ſettlement, and the ſettlor having 
granted an eſtate for his own life for valuable 
conſideration, in the ſettled eſtate, a revo- 
cation ſubſequent thereto of all the uſes, 


executed by him with the conſent of the 


truſtees, and a conveyance of the eſtate, to 


a purchaſor for valuable conſideration alſo, but 


with notice of the prior grant for the ſettlor's 
life, ſhall not affect the intereſt granted for 
his life. 460 to 469 


5. Where tenant for life has a power to grant 
leaſes in poſſeſſion, . but not by way of re- 
ver/ion or future intereſt,” a leaſe per verba 
dle praſenti is not contrary to the power, 
though the eſtate at the time of making the 


leaſe was held by tenants at will or from year 
to year, if, at the time, they received di- 
rections from the grantor of the leaſe to 
pay their rent to the leſſeè. 544 to 554 
6. Under a power“ to leaſe all manors, meſ- 


“ ſuages, lands, &c. fo as there be re- 


c ſerved as much rent as is now paid for 
the ſame'*—luch parts of the eſtates enu- 


merated in the power as have never been 


demiſed may be let. Ibid. 
7: But, in a family ſettlement of. an eſtate con- 


ſifting of ſome ground always occupied with | 


the family ſeat, and of lands let to tenants 
upon rents reſerved, the qualification an- 


nexed to the power of leaſing, * that the 


ancient rent mult be reſerved,” excludes 


the manſion bouſe and lands about it never 


552 


© let, 
8. Where a qualification annexed to a power 
goes in deſtruction of the power, the law 
will diſpenſe with the qualification. 
9. Qu. If a leaſe under a power by which the 
leſſor muſt reſerve the old rent, would be a 
fraud on the power, and void, although the 
old rent were reſerved, if the covenants in 


10. Vide Covexanr, No. 3: 


5. And at any time before judgment. 


553. 


the "new leaſe were leſs advantageous to the 
reverſioner than thoſe in the former leaſes. 
Page 544 to 554 
TONE by o. 


27. 
PRACTICE. 


1. On a rule to return the W on a. 


particular day, it muſt be returned ſome 
time in that day, otherwiſe the other party 
may ſign judgment, without waiting till the 
opening of the office the morning following. 
187 


2. When a cauſe FER been ſuſpended a year 


after it was at iſſue, the defendant is entitled 
to a term's notice of trial, 71 


| 3- But not when he himſelf has ſuſpended the 


cauſe by an injunction. 71 &n. 
4. The court will grant a new trial under 
particular circumſtances, after the four days 
are elapſed. 162, 163 
766 
6. The court will order a warrant to confeſs 
judgment to be delivered up, if obtained by 
fraud, before any uſe has been made of it. 

| 186 


7. On notice to execute a writ of enquiry at i 


certain hour the party is not tied down to 
the preciſe time fixed by the notice. 188 


8. If a party is arreſted by bill of Middleſ.x 


out of that county, the proceedings will be 
ſet aſide for irregularity. | 369 
9. When a party againſt whom an attachment 
is prayed, poſitively denies the charge by 
affidavit, the court of King's Bench always 
refuſes the attachment, without entering 
into the merits, or the credit of the parties: 
498, 499 i 
10. The court of Chancery in ſuch caſes 
(No. .) goes into the truth of the charge. 
b — 8 
11. On a flea of coverture, and verdict . 
defendant, the huſband cannot have execu- 
tion for the cofts without a ſci. fa. 614, 615 
12. A motion may be made in arreſt of judg- 
ment after a rule for a new trial has been 
diſcharged, and at any time before the 
judgment is entered. 717, 718 


13. FO LaTITAT, No. 1. 


PREMIUM. 


Pide INSURANCE, No. 18, 19, 34, 38, 39, 40, 


4¹, 42, 43, 44, 45. 
NE 
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A TABLE OF THE PRINCIPAL MATTERS. 


PRESUMPTION of law. 


1. Where a plaintiff has ſtated his title de- 
fectively or inaccurately it is preſumed, after 
verdici, that all circumſtances neceſſary to 
ſupport his action were proved. Page 658 

2. Viae ASSUMPSIT, No. 6. IMPLICATION, 
No. 1. INSURANCE, No. 35. MorT- 
GAGE, No. 8. ORDER, No. 1,2. REe- 
e No. I, 2. e No. 4, 5. 


pRIN CIP. AL in the frond degree. 
Vide Munpkn. 


. PRINCIPAL and agent, 


Vide Acanr, No. 2. ATTORNEY, No. 16. 


PRINCIPAL and ſure. 
Vide BANKRUPT, No. 8. 


PRIVATEER. 


When there is a joint capture by ſeveral priva- 
. teers, they are to ſhare in proportion to the 
number of men in each. 298, 299 


PRIVILEGE: 


Vide Bair, No. 1. 
OXFORD. | 


BILL of exchange, No. 8. 


IIe. 


Difference between privity of ate and privity 
of contract. 44.5, n. 730 


. 


1. A captain of marines who happens to be 
on board a man of war when ſhe takes a 


prize, but does not belong to her comple- 


—_ ſhares only as a paſſenger. 310 to 


314 

2. The regulation * me diſtribution of 
prizes by ſtatute and proclamation. 311 
3. All queſtions of prize at ſea belong ex- 
cluſively to the juriſdiction of the Admiralty. 
$72 to 591, 591, n. to 597, n. 

4. The Admiralty court may give reparation in 
damages for perſonal injuries received on a 
capture as prize. 
5. When a capture is made at land by the aſ- 
ſiſtance of a fleet, all queſtions concerning 
the property captured belong excluſively 


bi 


572 to 501 


to the juriſdiction of the Admiralty court 


Page 591. n. to 597, n. 
6. The common juriſdiction of the Admiralty 


is limited to things done ſuper altum mare. 

| e 

But in matters of prize the juriſdiction 

depends not on locality but on the ſubject- 

matter, which is governed by the jus belli, 

and not by the rules of the common law. 1:4. 
8. Vide e RAN SOM, No. 5. 


PROBABLE cauſe of ſerzure. 
Fi de APPEAL, No. 5. 


PROBATE. 


Probate is neceſſary before a will of perſonal 
property of a feme covert, authorized by a 
_ power, can be given in evidence. 683 


PROCESS. 


Vide D1isTREss, ExEcuTiION, EXTENT. 


FaEOCTHODOX 


1. A proctor cannot ſue in the ſpiritual court 
for his fees. 607 
2. Vide PROHIBITION, No. 2. | 


PROFERT. 
Vide aero, No. 3. 


PROHIBITION. 


1. A prohibition does not lie after ſentence 
unleſs the want of juriſdiction appear on 
the face of the proceedings. 363 to 365 

2. The court will grant a prohibition ff a 
proctor or other officer of the ſpiritual court 
ſue there for his fee. | . 607 

3. The court will not put the party to declare 
in prohibition if they are clearly of opinion 
againſt granting the prohibition, becauſe 
the ſame application may be made to the 
other courts. 597, n. 


PROMIS SORY Nite. 


I. Qu. If the drawer of a promittory note is 
entitled to days of grace. 62, & n. 


2. Vide ACKNOWLEDGMENT, No. 3. BILL. 
of exchange. 


9-1 


PROUT 


A TABLE OF THE PRINCIPAL MATTERS. 


PR O T patet per recordum. : 
2 Jupcuzur, No. 5. | 


PURCHASE. 5 
Vide Dzvisk, No. 1. HEIRS, No. I. 4 


«PURPORT.” 


The ſenſe of the word « purporting” i in an 
indifiment.. Page 287 to 289 


e 
QUARTER Sens. 


IDE ApPEAL, No. 1, 2. BasTARD, 
No. 3. RELIET, No. 3. 


QU E e#ftate. 5 
A copyholder cannot preſcribe in a que gate. 
1 687 


Qu * AM actions. | 


Jide AMENDMENT, No. 6. EXcHEOURR 


Chamber, No. 2. LIMITATION of actions, 


Ne 1- 
QUI TAM informations. 
Vide INFORMATION, No. 1. 


QUO WARRANTO. 


Jide CoxroraTION, No. 7. 


4 
RANSOM. 


1. An enemy's ſhip which has ranſomed a Bri- 
tiiſb veſſel, being re-taken with the hoſtage 
and ranſom bill on board, but the bill being 
ſecreted, and not delivered up to the re- 
captor, the original captor may recover 


in an action of «/ſump/it on the ranſom bill. 


619 to 626 

2. And it is no objection (at leaſt on the plea 
of non affumpſit) that the plaintiff is an 
alien enemy. | | Ibid. 


3. The death of the cke does not diſcharge 
the contract. | Page 621 


| 4: Bn. If the captor aide called upon by the 


recaptor to deliver up all the ranſom bills 
he has on board, tells him that he has done 
ſo, and yet ſecretes one, whether an action 
can be maintained upon it. 626, n. 627, n. 
5. Qu. If contradis of ranſom do not belong 
excluſively to the juriſdiction of the court 
of Admiralty as ariſing out of prize, and 
governable by the jzs belli. 627 n. 
6. The ranſom of Britiſb ſhips or goods taken 
by the euemy is made void and prohibited 
under a penalty of 500 1 by 22 Geo. 3. c. 25. 


* 
RAT E. 5 


1. Rate for repairing : a ne Vi 40 Hion- 
WAY, No. 1. 


2. Rate for the relief of the poor. Vide Wen 


rate. 


RATEABILITY. 


7 de Pook- rate, No. + 5. 6 7, 8, , 10, "3 
12. 


READER-SHIP. 
Qu. Whether a reader-ſhip is an eccleſiaſtical 
preferment. Yide TiTLE, No. 6. | 

RE B „. 
1. Parole evidence may rebut a reſulting uſe, or 


equity. 26, 39 
2. Vide PLEADING, No. 11. WILL, No. 1. 


ir 
I. The word © aforeſaid” implies, and binds 


the party to, an exact en 93 


2. So does the word “ tenor.” . 


* But the words © in manner and form follow- 


ing, that is to ſay” do not. iid: 


| 4+ Vide MISK.SGITAL. 


RECORDER Saks 


Vide Arran No. 2, 3. CERTIFI- 
CATE, No. 1, 2. CusTOM, No. 10, II. 


REGISTER. 


1. A regiſter of the ſpiritual court cannot ſue 
there for his fees. 607 

2. Pariſb regiſter. Vide Cory, No. 1. Evi- 
DENCE, No. 12. - 

RELEASE. 


A TABLE OF THE PRINCIPAL MATTERS. 
| 


RELEASE. 


3. A releaſe executed by an intereſted party, 
makes him a competent witneſs though the 
releaſee refuſe to accept it. Page 135, 136 

2. If a defendant who is ſued by a /andlord in 
the name of his tenant procure a releaſe from 
the nominal plaintiff, the court will order 


the releaſe to be delivered up and permit 
the landlord to proceed in the action. 391, 


1 2 
R E LIE F. „ 


1. Q. How the pariſh to which a child be- 
longs, but which lives with its mother for 
nurture in another, can be compelled to 
furniſh money for its maintenance. 10, n. 

2. Qu. Whether one who applies to the pa- 

iſh for relief for one of his children, but not 

for himſelf, is entitled to ſuch relief though 

he refuſe to 80 into the work-houſe. 31 b to 
I 

3. Nu. Whether the court of guarter ſe 722 
can make an original order of maintenance. 

2319, n. 

4. No appeal lies to the quarter ſeſſions from an 

original order of relief by a juſtice of peace. 


316 to 319 
R E MAIN. D E R. 


1. There may be cre remainders by implica- 


tion between more than two. "> 3% 
2. But the preſumption is againſt them, when 
between more than two. 5 Ibid. 


3. Wherever there is à previous freehold 
ſufficient to ſupport the limitations over as 
remainders they ſhall never be conſtrued to 
be executory deviſes. 252, 729 

4. An event ſubſequent to a x 201ll may wake 
that limitation an executory deviſe which on 
another event would have been a remainder. 
„„ | 326 

5. An executory deviſe upon the veſting of a 

prior executory deviſe in poſſeſſion may be- 
come a remainder. 470 to 491 


6. When a [remainder is limited after a re- 


mainder in fee both muſt be contingent. 728 
7. Definitions of a remainder. 73D, 727 
8. The different claſles of remainders. 48 n. 
488, n. 
9. Vide WII I, No. 30. 3 
REMOVAL of corporators. 
Vide Cor.PoRATION, No. 1, 2, 3, 4, 5: 


REMOVAL of fpaupers.” 


1. Inſtances of informal adjudications of the 


ſettlement in orders of removal which have 


been held ſufficient. Page 638 
2. Vide SETTLEMENT. 
1. Rent cannot be ſued for in the court of 
conference in the city of London. 233 
2. Nor in the court of requeſts of the Tower 
Hamlets. Ibid. 


3. Vide Covenant, No. 4, 6, 7, 8. Dis- 
TRESS, No. 1, 2, 4. FEE-FArm, FEME 
Covert, No. 2. LEASE, No. 6. SHERIFF, 
No. 4. VARIANCE, No. 7, 8, 9. 


REPALK $. 


1. Repairs of a ſhip done in England on the 
captain's credit do not give him a lien on 
the ſhip. 97 to 101 

2. He to whom the ule of a thing is granted 


is bound to repair it, unleſs there is a ſtipu- 


lation to the contrary. 


REPLEA DER. 


Qu. If ever granted when the 72 is found 


againſt the party tendering it. 380, 719, 


721 
REPLEVIN. 


Jide Cos Ts, No. 14, 15, PLEADING, 


No. 8. 
REPLICATION. 


Vide Bail, No. 10. BonD, No. 2. CkR- 
TAINTY, No. 2. CORPORATION, No. 3. 
PLEADING, No. 13, 16, 17, 18. 


REPRESENTATION in policies of inſurance. 


Vide INSURANCE, No. 23 33 1 16, 17, 23, 
25, 20+. 


REPRESENTATION, REPRESEN + A. 


TIVE. 


Vide ADMINISTRATION, Exezcvuron. 
REPUBLICATION. 
Vide W1LL, No. 2, 7, 8, 29. 


REQUESTS. 
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A TABLE OF THE PRINCIPAL MATTERS. 


"REQUESTS. | 
The court of ' requeſts in the Tower Hamlets. 
Vide CourT, No. 3. 


RESULTING . 
Vide, Fins, No. 1. REBor. 
RETURN. 
I. Suppreſſio veri is a good cauſe of action in 
a return to a mandamus. 
2. So, if the return is falſe in ſubſtance, 
though true in words, an action will lie. 


I 54 
3. The onileririge may reply to a return. 


Ibid. 
4. Preſumptio and intendment ought to be againſt 
returns to writs of habeas corpus. 148, 149 
5. But in favour of returns to mandamuſes. 


154 


6. Vide AMENDMENT, No. 7. MAN PDA- 


MUS, No. 1, 2, 3, 4, 5. 


RETURN o PREMIUM. 


Vide INSURANCE, No. 18, 19, 38, 39, 40, 41, 


423 43, 44, 45. 


RETURNING Sher. 


Vide MavoR. | : 


REVERSION. 


| Leaſes in reverſion. Vide PowER, No. 1, 5. 


REVOCATION. 


Vide MORTGAGE, No. 15. PowER, No. 4. 
Witt, 95 I, 2, Js 4, 6. 7, 28. | 


R10-T: 


1. .Ifperſon riotoufly aſſembled, in part demoliſh 
a dwelling houſe, and, at the ſame time, deſtroy 
goods and furniture in the houſe, although 
the jury ſhould find that ſuch goods and fur- 
niture were not deſtroyed © by means, or 
&« in conſequence,” of the demoliſhing of the 
houſe, the Hundred is liable under x Geo. 1 
ft. 2. cap. 5. F. 6. to yield damages for the 
deſtruction of the goods and furniture, as 
well as of the houſe. 673 to 681 

2. So, if the rioters in demoliſhing the houſe, 


| 


Page 153 | 


| 


1 


Vibe Insvasnen, No. 11. 


do damage to the garden, the hundred ſhall 
yield dan ages; ihe the garden. - Page 676, 
„ de tc, n. 

3. Qu. If an 000 will lie on the riot act 
99 the Hundred, beyond a year from the 
time when the damage was done. 674, n. 

4. A proſecution for the felony under that 
act, muſt be commenced within the year. 
Ibid. 

5. A.. If 12 or more muſt be engaged in the 
demoliſhing a houſe, to entitle the party to 


an action againſt the Hundred. Ibid. 

6. The-number of 12 is not neceſſary to con- 

ſtitute a * under the act. Ibid. 
RISK. | 


Vide 0 No. 14, 38, 39 45, 42; 
44» 45» 46. 


—__ 


RIVER. 


Vide NAVIGABLE river, WIr, No. 2. 


ROBBER, ROBBERY. 7 
Vide Hu and cry, HoxpzzD, No. 2. 

R O L L 8. ge 2 

Maſter of the Rolls. Vide Cas E, No. 3. | 

ROMAN Catholic. 2. 

Vide EviDENCE, No. 17. 

. 

Vide ConsTRUCTION, INFORMATION, No. wh 

1, 2. MAxIMS. VERDIC T, No. 1 : 

1 2. 4 

cl; 


" 


SALVAGE: 


SCANDALUM magnatum.: 


Vide EXCHEQUER chanter, No. 4 


+8 £24 R E factas. 


VERIFICATION 


Vide FUSBAND, No, 3. 
No. 1. 


SCOTLAND 


*$COT LAND. 


' Creditors in Scotland of a bankrupt here will not 
be permitted to come in under the commi/- 
ion, unleſs they will abandon the priority. 
they may have obtained againſt effects of 


"UE wands, 0h in Scotland. Page 162 


2 4 s. E AM E N. 


Senſe of the word Xx ſeamen,” ina a policy of in- 
furance. 


SECURITY. 


1. If a perſon has two ſecurities, as a mortgage 


and bend, he may proceed on both, v:z. for 


a forecloſure of the mortgage, and in an ac- 
tion on the bond, at the ſame time. 401, 
. 1 
2. Vide BANKRUPT, No. 3, 4, 5, 8. Gam- 


ING, No. 1, 2. UsURy, No. 4. 


SENTENCE. 


Vide ADMIRALTY, No. 1, 3. 


FRY ICS... 


Settlement by hiring and ſervice. Vide 
"egos, No. 6, 75 8, 9, 10, 11, 12, 
13, 21. 

2. What will not be good ſervice on the ſheriff. 
Vide SHERIFF, No. 2. 


KETELECMENT:. 
1. The removal of a feme covert is, primd facie, 


evidence that the huſband's ſettlement is in 
the pariſh to which ſhe was removed. 45, 


p | 6% 4h 
2. And this although it is not expreſsly de- 


clared to be ſo in the order for her removal. 
46, n. 


3. If the maſter of an apprentice die, and the 


executor, at the requeſt of the apprentice, 
agree that he ſhall go to live with another 


perſon, a ſervice of 40 days with ſuch per- * 
ſon, before the term of the apprenticeſhip 


expires, will gain a ſettlement. 


69, 70 


4. Though an apprentice is not ſtrictly affign- 


able nor tranſmiſſible, yet, if he continue 
with an g gnee, or a perſonal repreſentative 


of his maſter, with the conſent of all parties, 


and his own, that will be a continuation of 


10 to 12 


„* 


| 


A TABLE OF THE PRINCIPAL MATTERS. 


4 


5 


the apprenticeſhip, to the effec of gaining a 
ſettlement. Page 70 


5. Though a fenant has actually paid the land- 


tax, and his name is in the rate in a column 


of © occupiers,” yet if the landlord's name 
is in a column of © landlords rated,” the 
tenant does not Bain a ſettlement. 214, 
„ 

6. If there is a biring fora year, and ſervice for 
part of that year, in the pariſh of A. and be- 
fore the end of the year, the ſervant removes 
with the maſter to the pariſh of H. ſerves 
out the year there, 1s hired to the ſame maf- 
ter for another year, with an increaſe of 
wages, and ſerves ſeveral months longer in 


B. without any interval, he gains a ſettle- 
ment in B. 


256, 297 
7. Two ſervices under different hirings may 
be tacked together, ſo as to make a ſufficient 
ſervice for a year, even when there has been 
an interruption between them, and an ab- 
ſence from the maſter's houſe for part of a 
day. | | 297, & n. 
8. A hiring by the year to work by the piece, 
with an implied liberty, from the uſage of the 


place, to be abſent when the ſervant pleaſes, 


but not to work for any other maſter, and 
ſervice under it, are ſufficient, though the ſer- 
vant may have abſented himſelf at different 
times in the courſe of the year. 319 to 322 
9. A militia-man being hired for a year, with 
an expreſs agreement that he ſhall be abſent 
on duty for a month, and, in lieu thereof, 
ſerve a month over the year, gains a ſettle- 
ment, without ſerving the additional month. 
376 to 378 
10. A certificated perſon having returned to the 
certifying pariſh, and remained there 18 
years, a ſon, who was born to him there, 
being hired, and ſerving for a year in the 
pariſh certified to, gains a ſettlement in that 
mow 402, 403 
1. When a hiring on the face of it neceſſa- 
127 appears to be for leſs than 365 days, no. 
. uſage to conſider the time ſpecif ed in the 
hiring as a year, will make it ſufficient for 
the purpoſe of gaining a ſettlement. 423, 
3 424 
12. But a hiring for a year from Mhitſuntide to 
Whitjuntide, if ſuch hiring is according to the 
uſage of che country, is ſufſicient, although the 
9 ſpace 
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A CABLE or ITY PRINCIPAL MATTERS. 


ſpace of tine eyes be lefs than 4 year. 
Page 42.3 

Th & hiring « on the day after Michaelmas, to 
ſerve till the Michaelmas following, is ſuffi- 


cient, © till Michaebas” being incluſtive. I 


444, Kn. 

14. If the name of a ener occupier, who, to 
the knowledge of the pariſh officers, is dead, 
is continued in the poor-rate, but the pre- 
ſent occupier pays, he ſhall gain a ſettle- 
ment. 543 


the poun und and the pauper's name is inſert- 
ed in the rate, and alſo, his yearly rent, and 
he pays at the rate of 25. in the pound, for 


— / 


' againſt his name in the column of “ ſums 
aſſeſſed, ” this is a ſufficient rating and pay- 
ing, for the purpoſe of gaining a ſettlement. 


599, 600 
16. Ic a man a is inſolvent, has conveyed 


debts, and afterwards, before the truſt is 
performed, gets fraudulently into poſſeſſion, 
he will not gain a ſettlement by reſiding 40 
days. 
17. Perſons entitled to admin iftration or dower, 
who reſide on the e/fate, without adminiſtra- 
tion granted, or dower aſſigned, do not gain 
a ſettlement. _ 
18. Qu. If a fole next of kin would gain a ſet- 
tlement by reſidence, before adminiſtration. 


on a mere equitable tate. Ibid. 
20. A mortgageein poſſeſſion gains a ſettlement. 


21. When a ſervant has reſided part of the year 


than 40 days in each, his ſettlement is in 
the pariſh where he ſlept the laſt night. 633, 


22. A marriage is void, and no ſettlement 
gained under it, if celebrated in a chapel 


21 Geo. 3. cap. 53.) although marriages de 
fatto, may have been frequently celebrated 
there. 634 to 637, x n. 

23. An Hate being deviſed to trr/tees, to be 
fold to pay debts, and to divide the ſurplus, 


15. When the title of the rate is—ſo much in 


his ſpecified rent, though nothing is written 


his Hate to truſtees, for the payment of his 


' 


608 to 610 


Ibid. 


19. - 4 Sa may be gained by reſidence 4- In an action nf the ſeriff, for taking 


610 


in one pariſh, and part in another, at dif- 
ferent intervals, making, when added, more 


erected ſince 26 Geo. 2. (unleſs cured by 


60 | 


634 | 


13 


| if any; between A. B. and C., A. has an 


equitable intereſt in the eſtate, and by re- 


Laing on it 49 days, gains 2 ſettlement. 


Page 7 38 to 741 


24. e e on an gate coming by deviſe, 


though under the value of 30 J. gains a ſet- 


tlement, a deviſe not being a purchaſe 
3 the Oy" of 9 Geo. I. cap. 7. 
„ Ibid. 


| 25. Reſidence on fuch an eſtate (No. 24.) 


though the deviſed intereſt is only ' equitable, 
diſcharges a cert! rrhificate. 


SE T- of: 


| Vide BaxxRurr, No. 6, 24. CosTs, No. 


10. 
SHERIFF. 


1. If a bailif, on a fi. fa. againſt the goods of 


A. take thoſe of B. an adtion of treſpaſs lies 


againſt the ſheriff. 42 
2. Service of a rule to return a writ on the ſhe- 
riff's agent in town, is not good ſervice. 

| 404 
3. By the true —— of 20 Geo. 2. cap. 

37. a ſheriff is not liable to be called upon 

to return proceſs, unleſs within fix lunar 


months after the expiration of his office, and 
the day on which he goes out of office is to 


be reckoned * of the ſix months. 446 to 


448 


goods, without leaving the amount of a 
year's rent, the declaration need not ſtate all 
the particulars of the demiſe, but, if it does, 
they muſt be proved as laid. 640 to 644 
5. A ſheriff or his Acer is not liable to an 
action, for arreſting a certificated bankrupt, a 
peer, a diſcharged inſalvent debtor, or a per- 
ſon who took the benefit of 20 Geo. 3. cap. 
64. although the party is privileged from 
arreſts. 646 to 652 


6. Vide e No. 4. ELEOIT, 


No. I, 2- 
$ HI F. 


What debts contracted by the captain 


= not be a lien upon the _— Vue 


LIEN, No. 1. 
2. A 


740. 


J. 


ITy9 
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2. A captain can only hypothecate the ſhip | 


in foreign ports. Page 100 


3. Vide FREIGHT. 


| Vide ApmiratTy, No. 1, 2. 


S HIP damage. 
Vide CHART ERR- party, No. 2. 
SMUGGLING. 


Cosrs, No. 
1. Damaces, No. 1. 


SOLVIT poſt diem. 


N. Whether the plea of /alvit poſt-diem can be 
pleaded to an action on an annuity bond. 


: 502, 503, 504, 505, 506 


SPIRITUAL court, 


; 1. An action will not lie for a malicious proſecu- 


tion in the ſpiritual court, without ſhewing 
that the ſuit there is at an end. 205 
2. Vide APPARITOR, PROBATE, PROCTOR, 

PROHIBITION, REGISTER. 


AA. 


I. If. the admiſſns of ſeveral 8 to the 
freedom of a corporation are entered on one 
ſtamp, the admiſſion only of the firſt is 
good, 


2. So, if two or more defendants in different 


actions are put into the ſame affidavit to 


hold to bail, it is not good, unleſs (perhaps) 
againſt the firſt named. Eid. 


STATUTE. 


1. All ſtatutes in pari materid are to be con- 


A trued as one law. 30 


2. It is an offence at common law, to obſtruct 
the execution of a power created by ſtatute, 

and indictable, without concluding contra 

formam ſtatuti. 428, 429. 
3. But an indifment for an offence created by 
ſtatute, muſt conclude contra formam ſta- 
Zul. 


9. 
52. 


4+ TABLE OF THE DIFFERENT STATUTES | 


CITED AND OBSERVED UPON, 


Hann r III. 


An. Regn. 


( Magn. Cart.) cap. 30. 
cap. 14. p. 181 


E DW ARD I. 


P- 586 


13. ft. 1. (Weftm. 2.) cap: 18. p. 457 


— Cap. 19. p. 520 


— cap. 30. p. 421, n. 764 


207 


428 


18. 


I. 
13. 


' 7 


28. 


678, & n. (a). 


fre 2. (ff. of Wi ncheſler) cap. 1. 5 


Jt. 1. (Weftm. 3. or Qua Empt.) 


p. 6045 60g, n. 


EDWARD III. 


. 2. cap. 2. p. 180 
t. I. cap. 11. p. 520 
cap. 39. p. 29, 30 


cap. 11. p. 678, & n. (a). 


RICHARD II. 


t. 1. cap. 5. p. 337, & n. (4). 


cap. 5. P. 764 


ft. 1. cap. 5. P. 592, n. 
cap. 3. p. 98, n. 592, n. 


HE NR Y IV. 
cap. 11. p. 592, n. 
HE N R F VI. 


cap. . p. 90 to 93 
cap. 15. p. 458, n. 


HR v VII. 


cap. 10. p. 683, n. 


725 n. 


cap. 20. p. 723, n. 724, n. 


HE NR VIII. 


cap. 5. p. 180, & n. (2). 


cap. 3 


p- 34, & n. (c). 


cab. 28. p. 549, 552, 553 
cap. 30. p. 110 
cap. 39. P. 398, 3900 
£990. I d 224, 8: ). $2. 
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An. Regn. 
| 5 cap. 7p. 2437 244 


K , | 


| 31. 


43. 


12. 


— 


—— 


1 


II 


p11 & MAR x. | 
(priv. af) p. 386 to 391 


ELIZABETH. 


5 cap. 4+ p- 500, 501 
ap, 9. $12. p. 535 to 840 


cap. 5. p. 592» Ne 


cap. 5. p. 87 

cap. S. p. 224, n. (=) P2- p. Es 
93 713 

cap. 10. p. 549, 552, & n. NEG 
„ 

cap. fe p. 519 | | 

cap. 11. § 2. 12 690, n. 8 19. 
1 pa 546 
cap. 3. p. 9, n. n. $2. p. 637, En. (a). 


cap. 11. p. 552, & n. (2). p. 553+ 


cap. 4+ H. p. 690, n. 
cap. 5. p. 641 4 
cap. 8. p. 337, 338 


cap. 13. P. 448, & n. (e). 678, | 


n. (a). 
cap. 5. P. 223, n. 


cap. 2. p. III to 113, 289 to 292, | 


| 355» 330z 4195 As (8). a 
JAMES 


cap. 15. P. By, 232 to 234, 233, 


n. H 2. p. 283. § 6. p. 250, 


n. (a). 251, n. (5). 
cap. 7. p. 190, n. 
cap. 8. p. 6 
cap. 5. P. 2949 295 
cap. 16. p. 300 
cap. 17. H. p. 713 
cap. 19. F Il. p. 308 to 306 


Cn ARLES I. 


5 . cap. 1. 8 6. p. 407, & n. (b). 


SES. IL 


cap. 13. 2.Þ. 713, 714 

cap. 23. § 3. p. 533, n. (a). 

cap. 24. § 45. p. 396 

fl. I. cap. 5. H 2. P. 571, & n. (5). 


f tan. Regn. . 
13K 14. 


CCIE II. 
cap. 12. 2. p. 183. INE p- 
e e 
cap. 11. § 1, p. 397. 913 p- 396, 
_ 398, 399 
cap. 7. H. p. 714, n. 715 
cap. 3. p. 181 
cap. 8. p. 61, 111, n 


15. 
1 
16 & 17. 


. 


22 & 23. cap. . 7 33G, Or 149 P · 750, & 


n. (a). 
——.25 5.29 3. 63. b. 3 
cap. 3. $5: p. 229 to 232, & n. 


* 
96. p. 23230. 57. p. 25 
Tbs a. I. Y 54. p. 407 5 


| WILLIAM & MAR x. 


1 2. Cap. 2. (Bill of rights) I 1. 
ant. F. p. 571, & n. (c). 
ſeſſ. 1. cap. 5. H 2. p. 267, 268 
cap. 1I. 11. p. 310, & n. 
cap. 14. p. 668 
cap. 1. J6. p. 604, & n. (5). $ 15. 
p. 603. Kn. $ 34. p. 604, &n. (e). 
cap. 24. p. 180. 


5. cap. 20. p. 50% 
WII LIAM III. 


7. cap. 3. p. 569, n. LI. p. Nenn. | 
— Cap. 32. p. 180 


8 & 9. cap. 11. P. 49, 50. 8. p- 503 
— cap. 30. p. 297, & n. | 
cap. 5. p. 399- *. 18. p. 401, n. 


ANN k. 


1. f. 1. wr s. p. 54d (a). 
A. 2. cap. 3. p. 401, n 
cap. 18. p. 179, 180 


4. cap. 3 p- 181 | 

. cap. 16. § 4. br 683, n. $ 5. 

p. 653, n. § 9. p. 267, 208, 
269, 270. § 12. p. 502, 
503, 504, 505, 506. § 17. p. 
n 

cap. 14. p. 29, 30 

cap. 37. Pp. 585 

cap. 21. HII. p. 569, & n. 

cap. 9. $9. p. 497+ g 19. p. 307% 


398. 927. p- 397, 398, 399 
8 cap. 


© M SG 


4. fe. 2. cdp. 5. 96. P- 419, n. 4,6, 


3 
5. cap. 13. p. 61 
6 6 


. 2. cap. 16. I 3. P. 532, 533 
2. cap. 23. Y 23. p. 189, n. 190. nz 


cap. 27. p. 207, n. (5). 


cap. 19. § 14. p- 234, F 18. p. 


ANNE. 


. 
cap. II. § 47. p. 533 
cap. 20. p. 149, 151, 152. BY p. 
382 to 386. 
cap. 21. § 7. p. 397 
cap. 27. p. 588 
Jt, 1. cap. 2. § 37. p. 833 


224, 225,713,714 715 


GEORGE I. 


8. p. 673 to 681, 676, n. to 
678, n. 


cap. 11. p. 29, 30 


cap. 21. § 20, 21. p. 531, 533. 

922. p. 531, 532. $ 31. p. 
587, & n. (a). 

cap. 31. Pe 159, & n. S 1, 2. p. 
645, & n, (b). 

cap. 7. p. 738 to 741. §4. p. 112, 
n. (i). 317 to 319. 58. p. 183. 
n. (9). 

cap. 22. p. 678, n. (6). 


cap. 29. p. 207, n. (Y). 


GEORGE IL 


cap. 24. p. 15, 16. 94. p. 410, 
A. (. 
cap. 25. p- 151. 


606. § 6. p. 547. 


cap. 30. p. 155 to 160, 216 to 
218. $9. p. 47 to 49. § 11. 
p. 669, n. to 673, n. § 28. 
P- 303. H 29- p. 563. § 41- 


8 


cap. 3. p. 8. 
cap. 16. p. 678. n. (a). 


| 168, n. 64.3. & n. (4). § 19. 
p. 267. $21- p. 270, & n. 
tw, | 

cap. 13. § b. P. 189, n. 190, n. 


An. 


fl. 2. cap. 16. p. 223, & n. (). 


cap. 28. p. 167, 168. § 5. p. bog, 


p. 244 to 247 2455 n. 


A TABLE OF THE PRINCIPAL MATTERS. 
An. Regn. | 


8. cap. 14. H. p. 640 to 640713 
715+ \ 2. p- 671, n, n. (0, n N. 


19. 


Regn. 


19. 


GEOROE . 


Cap. 34. p · wet 104 
cap. 37. P. 301, & n. (5). 302, 451 
to 455 
cap. 37. p. 446 to 448 
cap. 3. p. 207. n. (6b). 


cap. II. p. 185. 


cap. 27. p. 366, & n. (2). 1. 
no ih 367, n. (3). 

958 30. p. 233, u. & n. (a). 234. 
& n. § 20. p. 250. n. (a). 
251, n. (6b), 

cap. 33. p. 234» 235, 366, 367 
F. p. 367, n. (z). § 4. p- 
251, 366, n. 9 19. p. 251, 
431, 432 

cap. 42. p. 366. FI. p. 366, n. 


cap. 33. F 1, 8. p. 635, 637, n. 


cap. 34. Y 2. p. 597, n. & n. 


Caps 2. Pe 407 5 

cap. 19. F 75. p. 18, n. (4). 

cap. 28. H 13. p. 67 to 69 
GrOROE III. 


cap. 2. H 32. p. 604, & n. (c). 

cap. 3. H 22. p. 408, n. (a) § 33. 
P- 408, n. (c). $73. p. 408, 
n. (e). 

cap. 15. p. 103, 104 

cap. 14. P- 499, 500 


cap. 30, F 13. p- 651, & n. (a). 


cap. 51. p. 203, n. | 

cap. 78. § 457 47- p. 405, 40 

cap. 91. p. 425 to 429 

cap. 5. p. 241, 242 | 

cap. 38. p. 93 to 97, 378 

cap. 18. p. 425 to 429 

cap. 26. P- 407, n. 

cap. 46. p. 14 to 16. 5 5. b. 31 

cap. 52. P. 96. § 12. p. 455, 456 
§ 14+ p. 456. § 37, 40, 41. 
P- 644, 645. & n. 646. § 37. 
p. 651, & n. (6). 

cap. 60. p. 570, & n. (5). 571 

cap. 16. p. 407. & n. (a). § 26. 

p. 408, n. (a). § 31. p. 408, 

n. (6). § 37. p. 408. n. (c). 
§ 80. p. 407. 

cap. 57 · p. 387 to 391, & n. 

cab. 60. p. 386 to 397, & n. 


109 cap. 67. 


* 


\F 


* 1 8 * we" A 
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Gone 60 III. 3 
19. n p. 311 "= p. $97, n. 
& n. (c). . . 624. $ | 
| 67. p. 625. 75 | 
20. cap. 12. § 26. p. 408, n. (a). | 
{I 31. p. 408, n. (90 837. 
p. 408, n. (c). F7r.' p. 469, 
& n. (e). d 77. P- 408, n. 

(9. 9 79. p 407, & n. (c). 

e cab. 64. p. 065 : 
8 e e 5 
cap. 25. Fr, 253. p. 627, n. 


s T OCR. 


1. 14 Nat on on the 5 will lie : ia the 
Bank, Ke. fot reful 1 to transfer ſtock. 


— 


30040 509 
2. beg given by will does! nat vent immedi- 


ately i in the legatee, but in the executor or 
admin Aruror in truſt for «il 507 to 509 


STORES. 


Thee captain of a ſhip has not A- lim on the 
ſhip for ſtores and proviſions furniſhed on 
by ES 


1 U R E T v. | 
l BAxKRUTx, No. 8. 


SURPLUSAGE. 


ee of what ſhall be deemed ſurpluſage. 
Vide ADMINISTRATION, No. 2 


GATION, No. 1. -JupgnenT, Na. 5. 


SURRENDER. 


1. A ſurrender executed by a witneſs removes 
the objection of inter although the furren- 


deree refuſe tb accept it. 1357 136 
2. Surrender of che. Vie Mok r CAC, 
No. 13. WII X, No. 29. 


S — TT "4 
* * 


— 


85 LE" é... 8 — 
— — — 


— 


＋. 
PT 

Vik LAxp- fax. | | 

TAXA TION of WY 


Vide AGENT, No. * 
A 4. Cos rs, No. 8. 


08 to 101 


* » 
» 


2. AILIE—- 


ATTORNEY, No. 2, 


* 


1 | | 
The Halit of tillage. 


* ABLE or THE RINCIPAL MATTERS. 


TENANT. 


1. Tenants ift ancient demifne are exempt from 
ſetving e on juries in the courts of common 


law. Page 181 
2. Vide Cusron, No. 4. Druaxp, No. 1, 


2, 3. DisTREss, No. 1, 2. PooR-rate, 
No. 13. 5 No. 2. 
T N D E R. 
Vide Cosrs, Ns. 9. 
TE NORD 
The word ** tenor binds the party to a a literal 
recital. 1 25 4 184 
TESTAMENT, 'TESTATOR. 
Vide Wul. 
4 « T. I 5 L. ” 


1 Shed eres exprefiion 60 till ſuch aday,” 


includes ws day. 4245 & n. 


TILLAGE. 


Vite LIMITATION of 
.] · 5 
. 8 

The time allowed in different caſes by 
flatute, conſtruction of law, or the rules of 
practice. Vide Hue and cry, HuxDRED, 
No. 2. INSURANCE, No: 36. Movrn, 
+ PLEA pleaded. SHERIFF, No. 2, 


TITLE for holy orders 


| The form of one. 137 

2. The nature thereof explained. _ 143 

3. If the title is an appointment to be curate of 

the rector's church till dtherwiſe provided 

of tome eccleſiaſtical preferment, or, for 

fault by him committed, lawful! y removed— 

the party cannot be removed, without 

cauſe, while the grantor remains rector of 

that.pariſh. 137 to 142 

4. And he may bring afumpſit againſt the 

rector for the ſalary. | Ibid. 

5. But, if the rector is, bond fide, preferted to 

— Hong, the obligation ceaſes. 142 

to 143 

6. A render fits is not ecel: efraſtical preferment 

within the meaning of ſuch a title. 137 to 
I42, 

T O LL». 


ATABLE Or THE PRINCIPAL MATTERS. 


18 . 
Tolls are rateable to the por. Page 291 292, 
| & n. 
go TOTAL bf. 


« Vide eaten, No. 10, 11, 49. 


10 W ER . 2 


The court of the Tower Hamlets. Vide 
Courr, No. 3 


TRANSFER. 
| Vide Srock, No. 1. 


TRAVERSE. 
Though, i in general, a traverſe ought to con- 
clude with a verification, yet, when it denies | 


the whole fubſtance of the plea, the proper 
nn, is to the . 92, n. 41 3» n. 


TREASON. 


1. A party indicted for high treafon is entitled | 
to a copy of the indictment, and liſts of the 
witneſſes for the Crown and of the jurymen 
who are to be returned on the panel 'ten 

days before his arraignment. 569, & n. 
$94 


2. It is high treaſon to attempt by intimida- 
tion and violence to compell the repeal of a 


ww. © a oh 570 
The method of procedure on a trial at bar 
for high treaſon. bid. 


TRES PASS vi & armis. 


1. Treſpaſs will lie againſt the heriff if his 
cer take the goods of 4. on a fi. fa. againſt 


thoſe of B. 40 to 43 
2. Bankruptcy is not a bar to treſpaſs for meſne 
profits. 562, 563 


3. Treſpaſs will not lie for an impriſonment 
which was merely in conſequence of 


the capture of a ſhip as prize, although the 


ſhip ſhall have been acquitted. $572 to 591 
4. Qu. If it will lie for unneceſſary perſonal 
ſeverity by the captor. $77,579 


5. The defendant may avail himſelf of the 
defence of capture as prize on the plea of 


572 to 591 


the general iſſiie. 


1 
7. The court may lay the party applying under 


| 6. Treſpaſs will not lie againſt the ſheriff or 


his officer for arreſting a certificated bankrupt, 
a peer, a diſcharged inſolvent, &c. Page 


646 to 652 
7. Inſtances wha a man may Juſtify going on 
another's land. 719 


8. Vide Cos rs, No. 1 6. Pleading, No. . 


T RIAL. 


1. When the cauſe has been ſuſpended, after 
i ue joined, for above a year, the defendant 


is entitled to a term's notice of trial. 71 
2. But not if he himſelf has ſtopped the plain- 
tiff by an injunction. Bid. 


3. The ſame exception to the rule holds in 


the court of Common Pleas. I. 
| 4+ Inferior courts cannot grant a new trial. 36 5 
5. If a party refuſe to conſent to the examina- 
tion of a witneſs to an eſſential fact by com- 
miſſion, when his preſence cannot be com- 


pelled, or to admit the fact, the court will 


aſſiſt the other party, by putting. off the trial. 


403z 404 
6. The PO for granting a trial at bar. 


| 420, 421 


the terms of paying bar co/fs, and receiving 
only niſi prius coſts, „ 


8. Where a new trial has been granted, and 


nothing ſaid in the rule about the co/?s of the 

firſt, although the ſecond verdict is for the 

ſame party as the firſt, he ſhall not have 

the coſts of the firſt trial. 421 
9. Vide PRACTICE, No. 4, 5. 


->TROV-ER. 


1. If a horſe is given in exchange for atathar, 
which is warranted ſound, and proves un- 
ſound, trover will not lie for the horſe given 
in exchange. 24, n. 

2. A demand againſt a bankrupt cannot be 
ſet off, in an action of trover by his aſſign- 
ees, for a converſion ſubſequent to the. 
dane 101 


TRUST, TRUS TL Ee 


Vids EJECTMENT, No. 3. EquitTABLE 
eſtate, INSOLVENT debtor, Ng. 3. STOCK, 
No.2. WILL, No. 28. 
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'UNDER-LEASE, ' UNDER-TENANT. | 
25 Cornu, No. + 3 No. 4. 

UNDER-WR I TER. 
Vile INSURANCE. | 


| UNIVERSITY. 

Vide Oxrorn. 

„ 

1. A Aeclafadben of uſes not in writing will 
rebut the reſulting uſe to the coniſor of a 


fine, in favour of the conuſee. 25, 26 
2. Vſes and 2785 were e the ſame. 


744 


3 Fide Prin, No. 1, 2. 


US E ah occupation 
Fade Cov, No. 1. 


USURY. 


1. If dave } is an agreement to pay legal intereſt, 


and a premium is paid down, over and above | 


the intereſt, the agreement is uſurious and 
Void. 223 to 225 
2. But the penalty under 12 Ann. ft. 2. cap. 16. 


is not incurred, if the premium itſelf does not 


exceed legal intere/?, nor till more than legal 


intereſt is actually received. 223 to 225 
3. Therefore, an adtion may be brought for 
the penalty, though more than à year has 


_ elapſed ſince the payment of the premium, if 
it is not a year ſince what has been paid ex- 


_ iceeded legal intereſt. Ibid. 


4. When, upon a negotiation for a loan of 


money, the lender ſays, he cannot advance 
the money, but will furniſh goods, which 
the other takes and ſells, if the ſecurity given 
is for a ſum of money, made payable at a 
future day, greatly exceeding the value of 
the goods and 5 per cent. intereſt, this is an 


uſurious loan, and the ſecurity and contract 


are both void. 708 to 712 
5. A bill of exchange given upon an uſurious 


contract is void in the hands of an indorſec, 


though for valuable conſideration, and with- 


out notice. 713 to 716 
+. Jide PLEADING, No. 12. 


ö No. 1. 


v. 
v AL UAB LE conferatio 


py DE Bil of 2 No. 3, 5, 9, 

13, 14. Dex EE, No.1. Equity, 
GAMING, No. 3. Jupoment, 
No. 6. PowER, No. 4. 


VARIANCE. 


| 1. Where a word is nigs-recited and mutilated, 


in an indiciment, and the party has bound 
himſelf to a literal recital, it is fatal, if the 
mutilated word is itſelf a word, though it do 
not make ſenſe with the context; but not if 
it is not a word. 184 
2. Yet © Ayftrialia” in the name of the South- 
Sea company, inſtead of Auſtralia, has been 
held to be fatal in an action. 184, n. 
3 In an action founded on a fatute of Ph. and 
Mar. it is a fatal miſtake in the deſcription, 
to > declare _ it as of the ſame year of both. 
387 
4 In an action acted the ſheriff for not leav- 
ing a year's rent, if the demiſe is particu- 
larly ſet forth, and not proved as laid, it is 
1 640 to 644 
5 . A promiſe being declared on to deliver— 
good merchandizable wheat and the 
evidence being of a promiſe to deliver 
good ſecond ſort of wheat” the vari- 
ance is fatal. 641 

6. Upon an iſſue — Whether 4. deviſed to B. 
and his heirs”'—it is a fatal variance if the 
evidence is of a deviſe “ to C. for years, re- 
mainder to B. in fee“ Ibid. 
7. In debt for rent, the declaration being on 2 
demiſe © for 15 J. rent, under a power 
to make leaſes for 21 years,” and the evi- 
dence being of a demiſe for © 15 l. rent, and 
three fowls' under a power © to make 
leaſes for 21 years in poſſeſſion, and not in 
reverſion, rendering the ancient rent, and 
not diſpuniſhable of waſte,” the variance is 
fatal. 16rd. 
8. In an action by a * Re againſt his tenant, 
for negligently keeping his fire, if the decla- 


ration is of a demiſe for a term of years, and 
the evidence of a leaſe from year to year, it 


is fatal. 643 
9. So, in an action on 11 Geo. 2. c. 19. F 18. 
for double rent, if the plaintiff declare oh a 
demiſe 


A TABLE OF THE PRINCIPAL 


demiſe for three years, and prove a leaſe 

from year to year. 
o. What introductory words bind the party 

to a literal recital, Vide RECITAL, 
No. 1, 2. 


VENIRE de novo. 


1. A venire de novo may be granted when there 
is a general verdif for entire damages, and 
there was evidence on all the counts, and 
ſome of them are bad in law. 


2. A court of error may grant a venire de novo. 


193 


VEN U E. 
Vide e 4. 


VERDICT. 


1. It is a | general rule that the court will not 
| ſet aſide a verdict in an action for a perſonal 
injury, on account of the ſmallneſs of the 
damages. 491, 492 


2. Unleſs the ſmallneſs of the damages aroſe 


from a miſtake in point of law. 492, n. 
3. A verdict cures ambiguity, or an imperfect 
| ſtate of the plaintiff's title, but not an omiſ- 
ſion of what is the gift of the aim. 658 


4. If there is a general verdict and entire da- 


mages, on a declaration containing ſome 
counts bad in law, it is error, and not cured 


by verdict. 362, 155 
5. If there is a general verdict of © guilty” o 


an mdiftment, it is ſufficient if one of 5 
counts is good. 


793 

6. Vide PRActice, No. 4, 5. TRIAIT, 

No. 8. VENIRE de novo. | 
VERIFICATION. 


1. A verification is the proper concluſion of the 


replication to a plea to a ſire facias againſt 


Bail“ that the principal died before the re- 
turn of any ca. ſa. When the Soon | 
mentions a particular ca. /a. and alleges that 
he was alive at the return thereof. 60, 61 
2. A verification is the neceſſary concluſion, 
whenever new matter is introduced, 60 
3. It is a bad concluſion (if ſpecially demurred 
to) to a plea of the ſtatute of 23 Hen. C. 


2 ah. Se 93 
4. Vide PLEADING, No. 12, 13. 


Page 643, & n. 


362, 363 


4. Vide AGREEMENT, No. 15 


M AT ERS. 
VILLENAGE. 


Vide CorynoLD, No. 4. 


V IR 1 U AL or imblied afs or words. 


Vide BILL of exchange, No. 7. InTExDmMENT, 
MoRTOAGE, No. 8. 


nn. 


Inſtances of things void in law. Vide Ack EE“ 
MENT, No. 4, 7. BaxKRuPT, No. 14, 
16, 20. BASTARD, No. 4. BILL of ex- 
change, No. 3, 6. Conviction, No. 1, 
5, 6. CusTom, No.6. Decree, No. I. 
Five, No. 3. Gaminc, INDICTMENT, 
No. 1, 7. IxsURANcR, No. 15, 47. 
Jopoukxr, No. 6. LEASE, No. 1, 2, 


3, 4. MakRTACE, No. 3. Mopvs, 
No. 1. Mur 1. OvERSEER, 
No. 1. PowER, No. 9. SURY, No. 1, 


4. WiLt, No. 24. 


YOYAGE 


. T F: 
Vide INSURANCE, No. 6, * 10, 17, TH, 1%, 


16, 20, 21, 22, 23, 24, 40, 42. 


AGREE- 
MENT, No. 5, 


W. 
WAGES. 


I. A Captain of a „hip has no lien on the 
* ihip for Lis wages. Page 98 to 101 

2. When two ſervices under different hirings 
amount together to a year, if they are un- 
interrupted, an increaſe of wages for the 
ſecond ſervice does not prevent the ſervant 
from gaining a ſettlement, 296, 297 
3. No Wages Are due to a ſailor, unleſs the 


freight is earned. 523 


WAI * E R. 
2 Axxulrv, No. 35. 


WALES. 


1. The ground of a judgment in one of the 


courts of Great Seſſions, may be queſtionedin 
an action upon the judgment. | 5 


0 * 


2. The 


* \ 
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2. The writ of latitat runs into Wales. Page | 
202, 203, & n. 
3. Civil proceedings cannot be removed by 
certiorari from the courts of Great Seſſons, 


Without ſpecial cauſe. 723. n. 
u. Whether the venue can be charged 
Rem an Engl ſh to a * county. 249, 2 50 


1 A PENT A K . 
5 A lord of a wapentake cannot grant a deputa- 
tion to kill game. 27 to 29 
WARRANT of attrng. 
- Vide AMENDMENT, No. 1, 2, 3. ATTOR- 
NEY, No. 2. PRACTICE, No. 6. 
WARRANT of 4 magiſtrate. 
Vide PEACE-officer, POOR-rate, No. 13. 
W A R R A N T V. 


Vide ASSUMPSIT, No. 2, 3. INSURANCE, 
No. 1, 2, 3, 4, 8, 9, 20, 30, 31, 33» 37, 39» 


42, 43. w 47+ "TOs No. 1. 
W A . 
1. The owner of a private way is «vous: to re- 
puir it. 8 720 


2. And if it is over-flowed by an adjoining 
river, he cannot Juftify going upon the con- 
tiguous land. _ oe ts Ibid. 

3. Vide Hicuwar. | 

W A Y-gomg crop. 
Ind. CusTom, No. 4. 


WESTMINSTER. 


The court of conſcience for WWiftminſter. Jide 


ATTORNEY, No. Yi. 


WIL. E. 


1. An mplicd revocation of a will may be re- 


butted by paroie evidence. 38 to 40 


2. A will revoked by implication may be re- 
publiſhed, by reference to it in an inſtru— 
ment atteſted according to 29 Car. 2. 
cap. 3. | 34 

* Marringe and the birth of a child amount 
to a revecation of a will, if it is of all the 
teitator's land. 


38, 39 


4. Marriage alone is a reuotution of a will of 


; 


7 : „ * —— — 8 


7 5 


condition precedent. 
10. Inftance where a prior deviſe does not 
| 63 to 66 

11. If a teftator, having one child, and ſuppoſ- 


13. It is ſufficient if the tœſlator was in a ſitua- 
tion where he. might have ſecn the witneſſes 


land by a woman. Page 34. 


| 5. Land may paſs by the word © legazy.” 39 
6. If a will is in two parts, and the tęfator de- 


ſtroys the one in his own . that 1 is a 
revocation. 40 
7. A will revoked by a ſubſequent will, but not 
cancelled, is re-eſtabliſhed by cancelling 
the ſubſequent will, Did. 


r 8. A republication requires the ſame ſolem- 


nities as the original publication. 35 
9. Inſtance of a prior deviſe operating as a 


74 to 79 


operate as a condition precedent. 


ing his wife enſeint, deuiſe his eſtate; in 


moieties, between the children (if the un- 
born child fhould be a daughter) and the 


wife, with ſurvivancy between the children 
as to their moiety, and that moiety over to 
the wife if both children ſhould die before 
21, without mentioning the event of the 
wife not having a child, the wife, though 
not enſeint, ſhall take the whole on the 
death of the oaly child before 21. 65, n. 
| 66, n. 


12. If a teflator is in a. ate of inſenſibility 


when his will is atteſted; it is not executed 
within the meaning; of 29 Car. 2. cap. 3. 
although he be corporeally, preſent. 229 to 

232 


ſign. 230 


14. Inaccuracies in that part of the hi tins of 


. frauds which relates to. wills. 232, n. 


15. If an eſtate is deviſed to the teſtator's ſon 
for ii, and after his death, to the ſon's 


children, and their heirs, and in- caſe the fon 
die without iſſue, then to the teſtator's two 
daughters then in de, and their heirs, the 
eſtate to the children of the ſon, and that to 
the two daughters, are both contingent re- 
muiuders in fee. 251 to 255 
16. In a deviſe to the teſtator's ſon, and if the 
teſtator's three daughters over-live the 
ſon and his heirs, then to them, the words 
his hers,” mean heirs of the body, be- 
cauſe the 1 could never over- 


live the collateral heirs of the ſon, coming 
under 


S:& 


2053, 254 
17. Under a deviſe © to 4. when he ſhall be 


21 years of age of the fee-ſimple and inheri- 
tance of S. to him and his child or children 


for ever, but, if he die before that time, then 


the fee- ſimple and inheritance to B. for 
ever, (there being no child of A. in eſſe,) A. 
takes only an eſtate-tail. 


body, and for want of ſuch iflue to B. and 
A. die before the te/tator, leaving iſſue who 


ſurvive the teſtator, ſuch iſſue ſhall take 


nothing, and the limitation to B. ſhall veſt 
as an immediate ate, on the teſtator's 


death. 325, 326, 330 


| $9. And this although A. was the ze/ator's 


heir at law. 330, n. 331, n. 


go. By deviſe to A. for life, remainder to 


truſtees to ſupport contingent remainders 


during As life, and from and after his de- 


ceaſe then to the heirs of his body, A. takes 


an eftate for life, with a veſted remainder to 
himſelf in tail, the words © heirs of the 


body,“ being words of limitation. 323 to 


3 


21. A deviſe of all the teſtator's real eſtate in 
A. to B. during life, and, at B's death to 

- the children of B. with remiaindes over, 
gives either an · efeats tail to B. or art eftate 
for life to B. with ramaiuder im tail to B's 
children. | 
22. An eſtate to A. for life by a deed and a 
limitation of the ſame eſtate to the heirs of 
the body of A. by a will, (though the eſtate 


by the deed was voluntary, and moved | 
from the teſtator, and is recited in the will,) 


do not unite ſo as to give A. an eſtate- tail, 
but the heirs of his body take a contingent 
eſtate by purchaſe. 470 to 491 


23. A deviſe of a real eſtate to A. after a good 
executory deviſe thereof to the heirs-male of 
the body of B. and limited on default of 


ſuch iſſue, is a good executory deviſe veſting 
either in poſſeſſion on the death of B. with- 
out leaving iſſue, or as a rcmainder on his 
death leaving iſſue. Ibid. 
24. A deviſe after failure of the iſſue or heirs 


of A. without any previous limitation to 
ſuch iſſue or heirs, is doid in its creation. 


488, ( 


306 to 310 
18. If there is a deviſe to A. and the heirs of his 


415 to 418 
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n that deſcription themſelves. Page ] 25. IF after a preceding Hnitation to ſuch iſſue 


or heirs, it is not void. 


Page 884, n. 


26. A deviſe (or conveyance in truft) of fer- 


ſonal eſtate to one and the heirs of his body 
veſts the whole intereſt in him. Ibid. 


27. The will of a feme covert, authorized by a 


| power in her marriage ſettlement, cannot be 
given in evidence to ſhew a title to perſonal 
eftate, till It is proved in the eccleſiaſtical 
court, 681 to 683 
28. A change merely of the legal ate from 
one try/tee to another is not a reveration of 


the will of cui que tri A. 691, 692; 695 


29. A t:flator having deviſed al the reſidue of 


his eſtate, of what neture, kind or quality what- | 
ſoever, and having afterwards purchafed, 
and been admitted to a cofybolfl Hate, and 
having ſurrendered it © to ſuch uſes as he 
& ſhould, by his laſt will in writing; limit 
© and appoint,” and having then made a 
codicil to his will; atteſted by three wit- 
neſſes, reciting the having niade his will 


and altering ſome of the lepacies therein, 


ahd then ratiffing and confirming all and 
every the gifts, deviſes and hequeſts con- 
tained in his ſaid will not thereby altered, 
the copyliold eſtate paſſes the codicil opera- 
ting as a fepublicariun 206 bringing t will 
to the date of the codicit, 6909.1) 69, n. 
pg By a devi to A. and B. for their lives 
and the life of the ſurvivor, but in caſe 
B. fhould marry and have iſſue,, then af- 
ter the death of A. to B. and her heirs, 
<« but if B. ſhould die unmarried and with- 
„ out iſſue, then to A. and her heirs'”— A. 
and B. take a joint eſtate for life, with con- 
 tingent remainders in fee to each, 725 to 


129 


Ix. Inſtances where words in 2 will ſuſkcient 
to paſs a fee-ſimple are reſtrained, by ſubſe- 
quent words, to mean an eſtate-tail. 253, 


32. By this deviſe, viz.— “ I give and demiſe 


7 to A. her heirs and aſſigns for ever, all my 
« lands at B. and IF give and bequeath to 
A. aforeſaid, all my lands at C A. only 
takes an gate for life in the lands at C. aud 
the reverſion ſhall deſcend, although the 
will begin with theſe introductory words — 
« For thoſe worldly goods and eſtates where- 
« with-it hath pleaſed God to bleſs me,“ — 


and 
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and contain a legacy of 15. to the heir at 
Page 30 to 735 
37- All my eſtate” or © all my intereſt” are 


law. 


33 So, though a will 1 with like intro- 
Wn words (No. 32.), and then the 
 teflator gives all his freehold tenement lying. 


in G. to A. B. and C. «to them my ſiſter's 


fo” „ and then, among ſeveral pecuniary | 
| legacies, leaves 10s, to his heir at law, 
A. B. and C. take only for li ife, and the re- 


. verſion deſcends. 731, 732 
34 So, where there are ſimilar introductory 
words (No. 32), and the teſtator gives his 
houſe to a younger ſon S. and after the 


death of S. to A. and B. ſons of S. and a 


legacy of 15. to the huſband of his heir at 


law, A. and B. only take for life and the 


Lo reverſion deſcends. 


732 


35. So, if after a ſimilar introduction (No. 


32.) the teſtator gives all his real eſtate to 


his wife for life and to his fon P. after his 
wife's death all his land at W. and among 
ſeveral legacies, 55. each to all his grand- 


children, among whom were his heir at 
law, P. ſhall only take the land at V. for 
life, and the reverſion ſhall deſcend. 732, 
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36. By a deviſe of —< all the right, title, and 
intereſt which I now have, and all the term 


and terms of years which I now have or 


may have in my power to diſpoſe of, after 


my death, in whatever I hold by leaſe from 


Sar 180 E and alſo the 2 called the Bell | 


tavern” —the fee- ſimple in the lou called 
the Bell tavern paſſes. Page 733 


tantamount to an expreſs deviſe in fee. 734 
38. But a deviſe of *all my eſtate at A.” only 
paſſes an tate for life. bid, 
39. Vide STOCK, No. 2. . 


WITNESS. 


| 1. The further recompence given by 5 El. c. 9. 


§ 12. againſt a witneſs, for non-attendance, 
muſt be aſſeſſed by the court out of which 
the proceſs iſſues, not by the jury, nor the 
judge at Nifi Prius. 535 to 540 
2. Debt will lie on ſuch aſſeſſment. 540 
3. A witneſs who wilfully abſents himſelf 
may be attached for the contempt. Lid. 
4. Or an action on the 2 will lie againſt him. 
Ibid. 
5. Vide Cos rs, No. 8. Evipkxck, HaBEAS 
corpus, No. 1. TRIAL, No. 5. 


WORKHOUSE. 
Vide Poor-rate, No. 1. RELIET, No, 2. 
. 
Vide DEMURRER to evidence, No. 4. EL E- 
lr, EXqQuiRY, ERROR, EviDENCE, No. 
3. EXCHEQUER chamber, Hus BAxp, 
No. 3. VERIFICATION, No. 1. 


